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EXTEIN NORTON VS. SHELBY COUNTY, STATE OF TENNESSEE. 1 


1 United States of America, ————Division of the Western Dis- 
trict of Tennessee. 


In the Circuit Court of the United States within and for the Western 
Division of the Western District of Tennessee, in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its ———— term, A. D. 188—, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the — day 


of , A. D. 188-, in the following cause, to wit: 
EXTEIN Norton, Plaintiff, | 
v8. No. 2638 
SHELBY County, Defendant. if 
2 In the Circuit Court of the United States for the Western Dis- 


trict of ‘Tennessee, at Memphis. 


EcKsTEIN NorRTON ) 
vs. . 2637. 
THe County or SHELBY. 


Eckstein Norton, a citizen of the State of New York, sues the 
County of Shelby, a corporation having its situs in the western dis- 
trict of ‘Tennessee, and created and existing under the laws and con- 
stitution of the State of Tennessee, and which county is in court by 


the summons of a plea that said county render unto the plaintiff 


the sum of fifty thousand dollars, which to him it owes, and from 
him unjustly detains, to his damage fifty thousand dollars, for 
that whereas, heretofore, to wit, on the Ist day of March, 1869, the 
said defendant, Shelby County, in pursuance of lawful authority to 
it granted for that purpose, made, executed, and delivered amongst 
others its (20) twenty-nine bonds for ($1,000) one thousand dollars 
each, all dated 1st day of March, 1869, and due and payable on the 
ist day of January, 1875. 
Such bonds being numbered respectively as follows: No. 271, 272, 
273, 274, 275, 276, 277, 278,: 279, 280, 281, 282, 283, 254, 285, 290, 
291, 2972, 293, 294, 295, 296, 297, 298, 299, 300, 263, 264, and 
3 265. Also upon its three coupons for $60 each, all dated as 
of the same date as said bonds, and due at same date as the 
bonds above referred to, such coupons being from bonds 263, 264, 
and 265, such bonds and coupons, with interest thereon from their 
respective maturities, remain due and unpaid, and the same are 
made profert of, and are here to the court shown. Defendant, 
although often requested, still refuses to pay such bonds and inter- 
est; wherefore he brings this suit. 
HUMES & POSTON, 
Attorneys for Plaintiff. 
Filed Oct. 27, 1880. 
BELL W. ETHERIDGE, Clerk, 
By W. B. WEISIGER, D. C. 
1—194 
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4 In the Cireuit Court of the United States for the Western 
District of Tennessee, at Memphis. 


Kix. NORTON } 
vs. » No. 2637, Law Docket. 
Suetsy Counry. } 


The President of the United States of America to the marshal of 
the western district of Tennessee, Greeting: 

You are hereby commanded to summon Shelby County, citizen of 
the State of Tennessee, if to be found within your district, to appear 
before the judge of the circuit court of the United States, in the sixth 
circuit, for the western district of Tennessee, at Memphis, in said 
district, on the 4th Monday in May next, and then and there to 
“answer Iox. Norton, citizen of the State of New York, In a plea of 
debt, to the damages of the said- plaintiffs (as they say) of fifty thou- 
sand (50,000.00) dollars. Herein fail not, and have you then and 
there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal of said circuit court, at 
Memphis, Tenn., this 27th day of October, A. D. 1880, and the 105th 
of American Independence. 

[SEAL. | BELL W. ETHERIDGE, Clerk. 
W.B. WEISIGER, D. C. 


5 Know all men by these presents that we, Ex. Norton and 

Humes and Poston, sureties—held and firmly bound unto 
said defendant, Shelby County, in the sum of two hundred and fifty 
dollars; but to be void on condition that the said defendant, Shelby 


County, do pay and satisfy all costs that may accrue in that behalf 


in the prosecution of the said suit this day commenced by the said 
plaintiff in the circuit court of the United States for the western 
district of Tennessee, at said Memphis, against the said defendant: 
and also on failure of the said plaintiff to prosecute the said suit 
with effect; and also on failure of the said defendant, if convicted, 
to pay costs. 
Witness our hands and seals, this 27th day of October, A. D. 1880. 
EX. NORTON, SEAL. 
HUMES & POSTON, Sureties. ogee 
Per HUMES & POSTON, Aift’ys. 


Approved and acknowledged before me on the 27th day of Octo- 
ber, A. D. 1880. 
BELL W. ETHERIDGE, Clerk. 
W. Bb. WEISIGER, D. C. 


Received by the marshal on first day December, 1880. 


I received this summons, together with the declaration herein, 
from the clerk on the first day Dec., 1880, and_on the 6th day of 
December, 1880, I executed same on the within-named Shelby 


“ 
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County, Tenn., by serving certified copy hereof, together with certi- 
fied copy of declaration herein, personally on Tom Holman, Jr., as 
chairman of the county court of Shelby County, Tenn. 

6 And on third day Jan’y, 1881, 1 further served certified 

copy of summons in this cause, personally, upon J. A. Taylor, 
as attorney for the County of Shelby, Tenn 
M. T. WILLIAMSON, 
U.S. Marshal. 
By A. J. GARDNER, Dep. 


en | mnie e | eS 
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Returned and filed Jan’y 6, A. D. 1881 
BELL W. ETHERIDGE, Clerk. 
W. B. WEISIGER, D. C. 


7 In the Cireuit Court of the United States for the Western 
District of Tennessee. 


EXTEIN NORTON 
v8. . No. 2637 
SHELBY COUNTY. } 
The defendant comes and craves oyer of the bonds and coupons 
sued on herein, and mentiotied in plaintiff’s declaration. 
W. B. GLISSON, 
Attorney for Defendant. 
Filed Feb. 10, 1882. 
BELL W. ETHERIDGE, Clerk, 
By W. B. WEISIGER, D. C- 


8 In the Cireuit Court of the United States for the Western 
District of Tennessee. 


[EXTEIN NORTON ) 
vs. . No. 2637 
SHELBY COUNTY. } 


The defendant craves oyer of the bonds and coupons here sued 
on and mentioned in plaintiff’s declaration, and plaintiff bringing 
said bonds and coupons into court, and which are read to defendant 
in words and figures as follows, to wit; 
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$1,000 Untrep STaTes OF AMERICA, $1,000 

A special tax is levied 
by a ea of law upon 
all the taxable property in 
the County of Shelby, to 


Issued under and by 
virtue of section 6 of an ’ " | 
act of the Legislature of State of Tennessee 
the State of Tennessee, 


passed February 25th, meet the principal and 
1867, amended on the 12th interest of these bonds, 
day of February, 1869, collectible in equal annual 


Nig 
(\ ignette.) installments running 
through six years, as the 
bonds themselves mature. 


and by authority con- 
ferred upon the county 
commissioners of Shelby 
County by section 25 of 
an act passed March 9th, 


1867, 
Shelby County Railroad Bond No. 176. 


Be it known that the County of Shelby, State of Tennessee, 
is indebted to the Mississippi River Railroad Company or bearer 
in the sum of one thousand dollars, payable in the city of 
Memphis on the first day of January, eighteen hundred and 
seventy-three, with interest at the rate of six per cent. per an- 
num from January 1, 1869, payable annually in said city upon 
surrender of the matured interest coupons hereto attached. 

This is one of three ($1,000) hundred bonds, all of the same 
denomination and rate of interest, issued by Shelby County in 
payment of a subscription of three hundred thousand dollars 
to the Mississippi River Railroad Company, made by the county 
commissioners under the authority of the acts above recited, 
transferable by delivery and redeemable in six years, at the 
rate of fifty thousand dollars a year, commencing January 1, 
1870. 

9 Dated at the city of Memphis, County of Shelby, State of 
Tennessee, the first day of March, 1869. 


[Seal County Court of Shelby County, Tenn. ] 


1,000 dollars. 


BARBOUR LEWIS, 


President of the Board of County Commissioners of Shelby County. 
JNO. LOAGUE, 
Clerk of County Court of Shelby County. 


(On back of bond is:) 
STATE OF TENNESSEE : 
Shelby County Railroad Bond No. 176. 
$1,000. 
Issued to Mississippi River Railroad Company, payable January 1, 


1873, interest at six per cent., payable annually, anuary 1, in each 
year. 


I certify that the foregoing is a full and complete copy of the word- 
ing of said bond this day made by me. __. 
arch 6, 1882. 
[sEat.] F. P. POSTON, 
Notary Public. 


~~ ——— % 
> 
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$60 STATE OF TENNESSEE, $60 
Shelby County. 


of Bond No. 264. 


Coupon No. 


The trustee of Shelby County will pay to the bearer sixty dollars 
in the city of Memphis on the Ist day of January, 1875, being inter- 
est due on bond No. 264, for $1,000, of bonds issued to Mississippi 
River Railroad Company. : 

[Seal County Court of Shelby County, Tenn. ] 


(Signed) JOHN LOAGUE, 
Clerk of Shelby County Court. 
True copy. D. H. POSTON. 
W. B. GLISSON. 
10 This defendant, not confessing any of the matters or things 


alleged in plaintiff’s declaration, or appearing on the face of 
said bonds and coupons, but denying, etc., doth demur thereto for 
variance, and for cause of demurrer says: | 

1. That said declaration on its face alleges that “on the first day 
of March, 1869, the said defendant, Shelby County, in pursuance of 
lawful authority to it granted for that purpose, made, executed, and 
delivered, amongst others,” etc., the said bonds and coupons here 
sued on, whereas said bonds and coupons show upon their face 
that they were made and executed by Barbour Lewis, president of 
the board of county commissioners of Shelby County—a person as- 
suming to hold an office and exercise an authority unknown to the 
laws of Tennessee, and in open violation of law—and that he was not 
authorized or empowered to bind this defendant in law. 

2. Because that said declaration alleges on its face that defendant, 
as aforesaid, in pursuance of lawful authority to it granted for that 
purpose, made, executed, and delivered, etc., the bonds here sued on. 

Whereas said bonds show upon their face that they were issued 
in payment of a subscription of three hundred thousand dollars, 
made to the Mississippi River Railroad Company by the county 
commissioners—a body unknown to the laws of Tennessee, and un- 
authorized to make said subscription for and in the name of Shelby 
County, or to in any way lawfully bind defendant—and that said 
bonds, made to pay said unlawful subscription, were issued by Bar- 
bour Lewis, president of the board of county commissioners, who 
was unknown to the laws of Tennessee, and were made in open vio- 

lation of the laws. 
1] 3. Because said declaration alleges on its face that on the 
first day of March, 1869, the said defendant, Shelby County, 
in pursuance of lawful authority to it granted for that purpose, 
“made, executed, and delivered, amongst others, etc.,” the said bonds 
and coupons here sued on. 

Whereas said bonds show upon their face that they were issued by 
Barbour Lewis, president of the board of county commissioners of 
Shelby County, and were issued in payment of a subscription made 
by the county commissioners, and were “issued under and by virtue 
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of section 6, of an act of the Legislature of Tennessee, passed Febru- 
ary 25th, 1867, amended on the 12th day of February, 1869, and by 
authority conferred upon the county commissioners of Shelby County, 
by section 25 of an act passed March 9th, 1867,” and said acts, being 
referred to in the face of said bonds, became, and are, a part thereof; 
and therefore, said bonds, by said acts referred to, show upon their 
face that they were issued, made, and executed by Barbour Lewis, 
president, etc., without any lawful authority, but contrary to law, 
and that this defendant was not, and is not, bound in law, and that 
plaintiff cannot sue thereon. 
Wherefore defendant prays that this suit be dismissed at plaintiff's 
costs, ete. 
' W. B. GLISSON, 
Attorney for Defendant. 
G. P. M. TURNER, 
Attorney General. for Defendant. 
Kiled Mareh 24, 1882. 


BELL W. ETHERIDGE, Clerk, 
By W. B. WEISIGER, D. C. 
12 In the Cireuit Court of the United States for the Western 


District of Tennessee. 


ExTEIN NORTON ) 
vs. + 2637. 
Suetby Counry. } 


This cause coming on to be heard on demurrer of defendant to 
plaintiff's declaration, and the same having been heard and consid- 
ered by the court, and the court being of the opinion that the ques- 
tions of want of authority to issue said bonds can only be raised by 
plea of non est factum, sworn to under the statute, the several causes 
of demurrer are for that reason overruled. 

Entered March 27, 1882. 


13 In the Circuit Court of the United States for the Western 
District of Tennessee. 
EXTEIN “ORTON vs. SHELBY COUNTY. 

1. The defendant, for plea, says that the bonds and coupons upon 
which plaintiff’s action is founded were not made, executed, or de- 
livered by it or by any one lawfully authorized to bind it in the 
premises. 

2. And for further plea defendant says that the bonds and coupons 
upon which plaintiffs action is founded were made and executed by 
Barbour Lewis, as president of the board of county commissioners 
of Shelby County, a person assuming to hold an office which did not 
exist by the laws of Tennessee, and that said Barbour Lewis, as such 
assumed officer, had no lawful right, power, or authority to make, 
execute, and deliver said bonds and coupons and thereby bind it.in 
the premises. : 


Ae ONE. 
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3. And for further plea defendant says that the bonds and coupons 
upon which plaintiff's action is founded were issued, made, executed, 
and delivered by Barbour Lewis, as president of the board of county 
commissioners of Shelby County, in payment of a subscription to 
the Mississippi River Railroad Company, made by the county com- 

missioners, and that neither said county commissioners nor the 
i4 said Barbour Lewis, as president thereof, had any lawful right, 

power, or authority to make said subscription or to issue, 
make, execute, and deliver said bonds and coupons and thereby bind 
Shelby County in the premises, but that the same was done wholly 
without authority of law, and is not binding on this defendant. 

4. And for further plea defendant says that the bonds and coupons 
upon which plaintiff's action 1s founded purport to have been “issued 
under and by virtue of section 6 of an act of the Legislature of the 
State of Tennessee, passed February 25th, 1867, amended on the 
12th day of February, 1869, and by authority conferred upon the 
county commissioners of Shelby County by section 25 of an act passed 
March 9th, 1867,” when neither of the said acts nor any other 
acts of the Legislature conferred any lawful right, power, or author- 
ity upon said cqunty commissioners, or Barbour Lewis, president 
thereof, or upon said Barbour Lewis as an individual, to issue, 
make, execute, and deliver said bonds and coupons or to make said 
subscription, and thereby to bind Shelby County in the premises. 

W. B. GLISSON, 
Attorney for Defendant. 

G. P. M. TURNER, 
Attorney for Defendant. 


15 STravTe OF TENNESSEE, Shelby County: 


©. E. Smith, chairman of the county court and financial agent of 

Shelby County, makes oath that the facts stated in the above and 

foregoing pleas he verily believes are true in substance and in fact. 
C. EK. SMITH, 


Chairman, &e. 
Sworn to and subseribed before me, April 5, 1582. 
W. B. WEISIGER, D. C. 
BELL W. ETHERIDGE, Clerk. 
Filed April 5, 1882. 
BELL W. ETHERIDGE, Clerk, 
By W. B. WEISIGER, D. C. 
16 In the United States Circuit Court. 
Ex. NorToN 
v8. 2637. 
SHELBY COUNTY. f 


In this cause, plaintiff having heretofore asked and obtained leave 
to file several grounds of replication, and permission having been 
given, but not entered of record, and said replication having been 


é ani 
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already filed, on motion, it is ordered that such leave be now en- 
tered nunc pro tune. ’ 
Entered May 18, 1882. 


In the United States Circuit Court, at Memphis, Tennessee. 


Ex. Norton vs. SHELBY CouNTY. 


For replication to defendant’s four pleas, filed herein April 5th, 
1882, the piaintiff says: . 

First. That the defendant, Shelby County, baving full power and 
authority to make said subseription and issue the said bonds, and 
said subscription was made and bonds executed and delivered by 
said board of county commissioners; and that afterwards, and after 
the supreme court of Tennessee had decided that said board was an 
legal body, and that its acts and contracts on behalf of Shelby 


County were not binding on it, said defendant, with full knowledge 
thereof, fully ratified the acts of said board of county commis- 
17 sioners in making said subscription and executing and is- 
suing the bonds here sued on, and afterwards this plaintiff 
bought and became the owner of the bonds and coupons here sued 
on before maturity, for value, and relying on such ratification by 
defendant; all of which plaintiff is ready to verify, &e. 
Second. That defendant, Shelby County, had full power and au- i 
thority to make the said subscription and execute, issue, and deliver a 
the said bonds and coupons here sued on, and the board of county 
commissioners of Shelby County, a court de facto in possession and ex- 
ercising the function, powers, &c., before that time exercised by the | 
quarterly county court of said county, made a subscription of $300,000 ; 
tothestock of said Mississppi River Railroad Company,and executed, 
issued, and delivered to said company, among others, the bonds and 
coupons here sued on in payment therefor, and that afterwards the 
supreme court of Tennessee decided that said board of county com- { 
missioners was an illegal body and its acts and contracts on behalf . 
of said county not binding on it, and afterwards said defendant, with 
full knowledge of said decision, and with full power and authority 
to ratify the acts and contracts made on its behalf by said board of 
eounty commissioners, did fully ratify and confirm its action in 
making said subscription and executing and issuing the said bonds 
and coupons, including those here sued on, by ratifying and vali- 
. dating the levies of taxes for it by said board of county commission- 
ers for the years 1867, 1868, and 1869, including in each of said years 
a tax to pay said bonds and coupons so issued as aforesaid, and col- 
lecting and appropriating to itsown use the levies of said years; 
18 and by levying, assessing, collecting, and using for the years 
1870, 1871, 1872, 1873, 1874, 1875, and 1876 a special tax upon 
all the taxable pre of said county for the express purpose of 
ying said bonds and coupons, and by paying out of the collections 
el such taxes all of the bonds ate coupons so issued, except the 
sum of about $88,000 now unpaid and outstanding, and by voting 
the $300,000 of stock issued by said Mississippi River Railroad Com- 
pany in consideration of said bonds and coupons at all the meetings 
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of the stockholders of said company during and through the years 
1869, 1870, 1871, 1872, 1873, 1874, 1875, 1876, and 1877, and also by 
reporting during the years 1869 to 1877, inclusive, the said bonds and 
coupons among the debts and liabilities of defendant in the record 
and published statements of the financial condition of defendant; 
and plaintiff avers that after such ratification, and relying thereon, 
this plaintiff bought the bonds and coupons here sued on before 
their maturity for a valuable consideration and without notice of 
any defect therein, all of which plaintiff is ready to verify; wherefore, 
We. 

Third. That defendant, Shelby County, bad full and ample 
authority to make the said subscription and issue the said bonds in 
payment therefor; that the board of county commissioners of said 


of defendant $300,000 to the capital stock of said Mississippi River 
Railroad Company, and in payment therefor issued 300 heed of 
defendant to the amount of $300,000, including the bonds and cou- 
pons here sued on, and received therefor stock to the amount 
19 of $300,000 in said railroad company; that said board of 
county commissioners, from 1867 to November 15th, 1869, in 
fact held, possessed, aud exercised, without question or opposition, all 
the powers, franchises, and jurisdiction devolved by Jaw upon the 
quarterly county court of said county, voted said stock in all the 
stockholders’ meetings and elections in said company, levied taxes 
and collected the same for the years 1867, 1868, 1869, upon all the 
taxable property of defendant county to pay said bonds and coupons, 
and that upon the quarterly county court of said county succeedin 
said board of county commissioners in November, 1869, the sai 
quarterly county court, with full power and authority to act for and 
bind defendant in the premises, and well knowing all the facts con- 
cerning the said subscription of stock and the issuance of bonds, 
and also that the supreme court of ‘Tennessee had decided that the 
said board of county commissioners of Shelby County was an illegal 
body, and not authorized to bind defendant by ~ of its acts, the 
said quarterly county court, on sc9 12th, 1871, on behalf of defend- 
ant, ratified said subseription and. the execution and issuance of said 
bonds, and contracted on behalf of defendant with said Mississippi 
River Railroad Company to levy taxes and pay said bonds and cou- 
pons in consideration of the undertaking of said company that the 
funds so provided should not be misappropriated, and that the work on 
the road should be prosecuted with due diligence, which said under- 
takings on the part of said railroad company were and have been 
duly performed and fulfilled ; and thereafter plaintiff, relying upon 
such ratification and contract of defendant to pay said bonds and 
coupons, bought the bonds and coupons here sued on for value 
20 before maturity, and without notice of any defect therein or 
defense against them, all of which plaintiff is ready to verify, 
We. : 
2—194 
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Fourth. And for a further replication plaintiff says that the board 
of county commissioners of defendant county was a de facto court, 
and during the years 1867, 1878, and 1869, to November 15th, 1869, 
held, possessed, and exercised, without question or opposition, all the 
jurisdiction, powers, and functions before then devolved by Jaw on 


the quarterly county court of said county, and that said board of 


county commissioners, on the — day of ——, 1869, for and on _ be- 
half of defendant county, subscribed $300,000 to the stock of the 
Mississippi River Railroad Company, and executed and delivered 
March Ist, 1869, in payment therefor the negotiable coupon bonds 
of said county, amounting to $300,000, said defendant having then 
and there full power and authority to make said subscription and 
execute and issue the said bonds, the bonds and coupons here sued 
on being a part thereof, and that said $300,000 of stock of said rail- 
road company was then issued to defendant county, and has ever 
since been held, retained, and voted by defendant; that defendant 
has regularly levied, assessed, and collected taxes for the years 1869, 
1870, 1871, 1872, 1875, 1874, 1875, 1876, upon all the taxable prop- 
erty in its county for the express and specified purpose of paying 
the said bonds and coupons, and has paid all thereof except $88,000; 
that the taxes so levied were acquiesced in by the tax-payers and 
paid without question or opposition ail through those years; that 
defendant, in its published and record statements of its financial 
condition, through all of said years has made these bonds a 
21 part thereof, and that after these various acts of ratification 
and acquiescence and relying thereon, and before the matur- 
ity thereof, this plaintiff bought the bonds and coupons here sued 
on for value without any notice of defect therein or defense thereto, 
all of which he is ready to verify ; wherefore, &c. 
Fifth. And for further replication plaintiff says that during the 
year 1871 he was the president and principal owner of the Paducah 


and Gulf Railroad Company, a corporation then operating a line of 


railroad from Paducah, Kentucky, to Rives Station, Obion county, 
rT 4 Fe ‘yee ah ee ; : i Ri . e 
len nessee, a distance of SIXty -three miles, more ox less, fully equipped, 
in full operation, out of debt, and worth about one million dol- 
lars; that during the summer of 1871 a proposition was made to 


consolidate the property and franchises of said Paducah and Gulf 


Railroad Company with those of the Mississippi River Railroad 
Company, and at this time said Mississippi River Railroad Company 
had done but little work .on its line, none of which was completed, 
and probably less than one hundred and fifty thousand dollars had 
been expended upon its entire line; that the only assets of the Mis- 
“en River Railroad Company of any value were certain county 


bonds (including those issued by defendant) issued in payment of 


subscription to stock taken by municipalities along the line of said 
road. Among these were 250 bonds issued by defendant, Shelby 
County, those sued on herein being a part thereof; that pending 
negotiations for such consolidation at the October term, 1871, of the 
regular quarterly court of Shelby County, repliant went before 
that court and represented to said court that a proposition for the 
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consolidation aforesaid was pending; that he was the owner 
22 of a large portion of said Padueah and Gulf Railroad Com- 
pany, which was clear of ‘debt, and that before he would con- 
sent to such consolidation he wished to know definitely what defend- 
ant, Shelby County, intended to do as to the payment of its said 
bonds issued to said Mississippi River Railroad Company, and that 
unless it intended to pay same he would not put his property into 
‘ and would oppose such consolidation, and his opposition would defeat 
it; that these bonds so issued by defendant constituted a large part 
of the assets of the Mississippi River Railroad Company, and he was 
unwilling to enter into such a consolidation unless said securities 
would be paid, all of which representations were true. 

Thereupon repliant was then and there assured by defendant’s 
quarterly court and the members thereof that said bonds were valid 
and would be paid. 

On the same day the tax was ordered to be levied or coliected to 
pay the same, and the former order suspending the previous levy of 
taxes was revoked. 

Upon the faith of this representation, and relying upon thesame, 
the consolidation was effected, and said bonds of Shelby County, a 
part of which are sued on herein, became the proporty of the Padu- 
cah and Memphis Railroad Company, and were afterwards sold to 
repliant before maturity and for value. 

This repliant further avers that, relying upon the aetion and rep- 
resentations of defendants, through its quarterly court and the mem- 
bers thereof, that said bonds would be paid by defendant, said road 
was finished through Shelby County at a cost of not less than three 

hundred and fifty thousand dollars, and there was issued to 

23 defendant three hundred thousand dollars of stock in the new 
: consolidated company, and all the benefits contemplated by 
defendant In its said subseription have been realized. 

That the representations of defendant, through its properly author- 
ized agent, to repliant in regard to the payment of these bonds by 
defendant induced repliant to enter into the consolidation. 

And repliant avers that the facts hereinabove stated and detailed 
constitute an estoppel on the defendant. 

All of which plaintiff is ready to verify. Wherefore, &c. 

HUMES & POSTON, 
Attorneys for Plaintiff and Repliant. 


Filed May 3, 1882. 


In the Cireuit Court of the United States, Western District of Ten- 
hnessee. 


ExTEIN NorTON vs. SHELBY CouUNTY. 


Defendant, for rejoinder to plaintiff's replication, says: 

First. That it had power and authority to make a subscription and 
issue bonds and couponssn payment therefor to said railroad com- 
pany, from the 25th day of February, 1867, to the 5th day of May, 
1870, through its regularly organized county court, and in term 
time, but it did not do so; and it says that said board of county 


: " iiciitccge Beans 
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commissioners, who assumed to make said subscription, and 
24 the said Barbour Lewis, who assumed to issue, make, and de- 

liver said bonds and coupons here sued on, for and in behalf 
of Shelby County, had no lawful power or authority to do so; that 
they were not officers or agents of Shelby County in any sense what- 
ever, but were mere usurpers, and in said acts were in no way rep- 
resenting or authorized to represent or bind defendant. 

And it says that it did not ratify said assumed subseription and =. 
assumed issuance of bonds in its name, but it says that it could not 
do so; that said assumed subscription and assumed issuance of bonds 
by said commissioners in the name of defendant were and are utterly 
void and incapable of ratification, either before or after the decision 
of the supreme court of ‘T’ennessee; that said so-called commission- 
ers wére an illegal body, and that their acts and deeds were not 
binding on defe ndant, and that defendant did not ratify said sub- 
scription or said bonds, or either of them; and of this it puts itself 
upon the country. 

Second. That defendant had power to make said subscription and 
issue said bonds and coupons by its regularly organized county 
court, and in term time, during the time aforesaid, but not after- 
wards. 

But it says that said board of county commissioners were not a 
court de facto, and that though they were in possession and assum- 
ing to exercise the powers, functions, and jurisdiction of the county 
court of Shelby County, and assumed to make said subscription as 
such, and issue, make, and deliver said bonds as aforesaid, that they ~ 
had no lawful power to do so; that they were mere usurpers and 
nothing more, and acting in violation of the constitution and laws 

of Tennessee, and against the will of the defendant, as ex- 
25 pressed in a bill of complaint of W. H. Walker and others— 
twenfy-nine in number—all and each of whom were citizens, 
tax-payers, justices of the peace, and members of the county court of 
Shelby County, which bill of complaint was filed in the chancery 
court of Memphis, it being one of the courts of She Iby County, Ten- 
nessee, against James E. Merrim: an, Barbour Lewis, William Hack, 
W. H. White, and F. W. Lewis, defendants, on the 9th day of 
April, 1867, the said defendants composing the board known as the 
board of county commissioners, the bill alleging, amongst other 
things, that the complainants were the regular, lawful, and constitu- 
tional county court of Shelby County, and that defendants, unlaw- s 
fully claiming to be officers and county commissioners, had usurped 
their offices, powers, privileges, franc hises, and functions, and pray- 
ing, amongst other things, that said so-called board of county com- 
missioners be enjoined, ke. which suit was taken by appes al to the 
supreme court of Tennessee, and was there pending for trial and ' 
undisposed of when said assumed subscription was made and said 
bonds here sued on were issued and for a long time afterwards, to 
wit, until the — day of , 187--, when said suit was finally dec ided . 


4 


by the said supreme court, said court holding that said’ so-called 
board of commissioners were an illegal body and their acts and | 
contracts not binding on Shelby County. T 
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And defendant says that it did not, with full knowledge or other- 
wise, ratify said subse ‘ription or action of the said commissioners in 
making the same, or in making and issuing said bonds sued on, by 
ratifying and validating the levies of taxes for it by the said board 

of county commissioners for the years 1867, 1868, and 1869, 
26 and by collecting and appropriating to its own use the levies 

of said years, or by levying, collecting, and using for the 
years 1870, 1871, 1872, 1873, 1874, 1875, and 1876 an express tax 
as aforesaid for the express purposes as aforesaid, or by paying out 
of the collections from such taxes bonds and coupons so issued ex- 
cept about $88,000, or by voting the $300,000 stock in the stock- 
holders’ meetings of said railroad company as aforesaid, or by report- 
ing, during the | years 1869 to 1871, inclusive, the said bonds and 
coupons as aforesaid, or in any other way or manner whatever. And 
it says that, though it had power as aforesaid, to make said subserip- 
tion up to the 5th day of May, 1870, it had no power to ratify a 
void subscription and make it valid, or to ratify and validate void 
bonds and coupons; and that said subscription and bonds and 
coupons were such. : 

And it says that after the 5th day of May, 1870, that it had no 
power, right, or authority to make a subscription, or issue bonds and 
coupons in payment therefor, to said Mississippi River Railroad 


Company, or any other person, company, association, or corporation, 


except upon an election to be first held by the qualified voters of 
Shelby County and the assent of three-fourths of the votes cast at 
suid election, because the State of Tennessee adopted-a new consti- 
tution in 1870, which took effect on and has been in force ever since 
the Sth day of May, 1870, and that Article LI, Sec. 29, of said con- 
stitution, prov ides, amongst other things, as follows, to wit: 

Sec. 29. * * * “The credit of no county, city, or town, shail 
be given or loaned to or in aid of any person, company, association, 

or corporation, except upon an election to be first held by 
27 the qualified voters of such county, city, or town and the assent 

of three-fourths of the votes cast at said election. Nor shall 
any county, city, or town become a stockholder with others in any 
company, association, ur corporation, except upon a like election and 
the assent of a like majority.’ 

And defendant says that since the adoption of said constitu- 
tion there has been no election of the qualified voters of Shelby 
Couuty to determine whether or not a subscription should be made 
to said railroad company, or whether or not bonds and coupons 
should be issued, or as to whether or not said void subscription 
should be ratified, or said void bonds validated, and no act or deed 
of defendant was done either before or after the adoption of said con- 
stitution with that object, purpose, or intention. 

And it says that each and every act and deed of defendant done 
by defendant since the adoption of said constitution of 1870 tending 
to ratify or validate said Pp rge 08 9m and bonds and coupons was 
and is an illegal and void act, and was inhibited by said constitu- 
tion. 

And defendant says that plaintiff did not buy and become the 
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owner of said bonds and coupons here sued on before maturity for 
value and without notice of any defect therein, but it says that he 
had notice by the constitution and laws of Tennessee, by the re- 
citals on the face of said bonds, and by the pendency of the suit in 
equity of Walker and others against said commissioners as aforesaid. 
And of this it puts itself upon the country. 
Third. That defendant had full and ample authority by and 
through its regularly organized county court to make a sub- 


28 scription and issue bonds and coupons in payment thereof 


to said railroad compaay from February 25th, 1867, to May 
5th, 1870, as aforesaid, but not afterwards. 

But wt says that said board of county commissioners were not a de 
facto court; that there was no such office as county commissioner, or 
board of county commissioners of Shelby County, under the consti- 
tution and laws of Tennessee, and, there being no such legal office, 
there could be no such legal or de facto court or officers; and 1} says 
that said county commissioners were an assumed court, unlawfully 
claiming to be and represent the county court of Shelby County, 
but that, in fact and in law, they were usurpers, and wholly with- 
out authority; but assuming to have authority in opposition to the 
constitution and laws of Tennessee, and so holding by usupation, 
and in possession, and so claiming to exercise the powers, functions, 
and jurisdiction before that time possessed and at that time belonging 
to the county court of Shelby County, and no other, it falsely assumed 
and unlawfully made and subscribed in the name of defendant 
$300,000 of stock to said railroad company, and unlawfully made and 
issued said bondsand coupons; and that although said com missioners, 
from 1867 to November 15th, 1869, held possession and assumed to 
exercise all the powers, franchises, and jurisdiction devolved by law 
upon the quarterly county court, voted said stock at the stockholders’ 
meetings, levied taxes and collected the same for the years 1867, 1868, 
and 1869 on the property of defendant, yet they did so under an 
assumed authority, and without any lawful authority, but against 
the constitution and laws of the State of Tennessee, and by usurpa- 
tion, and not otherwise. 

And defendant says the county court of Shelby County re- 

29 gained possession on November 15th, 1869, and had at that 

time power and autnority to make a subscription and issue 

bonds and coupons to said railroad company, but that it did not do 
sO. 

And it says that it did not, on April the 12th, 1871, with full power 
and authority, and with full knowledge of the facts, and of the de- 
cision of the supreme court of Tennessee, by its quarterly county 
court, and on behalf of defendant, ratify said subscription and the 
execution and issuance of said bonds and contract on behalf of de- 
fendant with said Mississippi River Railroad Company to levy taxes 
and pay said bonds, in consideration of the undertaking of the said 
company that the funds so provided should not be misappropriated 
and the work on the road should be prosecuted with due diligence. 

And it says that up to that time no subscription had been made 
and no bonds and coupons issued to said railroad company by de- 
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fendant, or by any one authorized to do so for it, and that no ratifi- 
cation with full knowledge or otherwise of any subseription or any 
bonds had with full knowledge or otherwise been made by it or by 
any one authorized to do so. 

And it says that at that time, and for a long time before, that the 
constitution of Tennessee of 1870 was in effect and operation, the 
29th section of the II Article of which at that time, and from and 
after May 5th, 1870, inhibited and forbade defendant from giving 
or loaning to or in aid of any person, company, association, or corpo- 
ration the credit of said county, and from becoming a stockholder 
with others in any company, association, or corporation, except upon 

an election to be first held by the qualified voters of such 
ov county, and the assent of three-fourths of the votes cast at 

suid election; and defendant avers that no such election was 
ever held, and no such assent ever given to any proposition to sub-- 
scribe to, or take stock in, or issue bonds and coupons for, or to ratify 
and confirm any subscription, or to validate and ratify bonds of any 
kind whatever, either valid or void. 

And defendant says that plaintiff did not buy the bonds and cou- 
pons here sued on, relying on ratification and contract for value, 
before the maturity thereof, and without notice of any defect therein 
or defence against them. 

But he says that plaintiff had notice, by the constitution and laws 
of ‘Tennessee, by the recital on the face of said bonds, by the pend- 
ency of said suit in equity of Walker and others as justices, &c., 
and members, and composing the county court of Shelby County, 
against said commissioners, who assumed to issue said bonds in the 
name of Shelby County, and by the acts and orders of said county 
court, before then made and then of record, and by conversations 
with the justices and members thereof, and otherwise. 

And of this the defendant puts itself upon the country. 

Fourth. And, for further rejoinder, detendant says that the said 
board of county commissioners was not a de facto court, but that 
they were usurpers, and nothing more, and as such, and not other- 
wise, during the years 1867, 1868, and up to November 15, 1869, held 
possession of the county court-rooms and county records, and as- 
sumed to hold, possess, and exercise the jurisdiction and powers 
before then possessed and exercised, and which was then devolved 

by law on the quarterly court of Shelby County, but they 
3] did not do so without question or opposition; and it says 

they were opposed therein and their assumed rights and 
powers questioned by all the justices of the peace composing the 
county quarterly court of Shelby County, by bill in equity by them 
as complainants and against said commissioners as defendants, as 
aforesaid, and by other good citizens of Shelby County; that said 
commissioners assumed to make, for and in behalf and in the name 
of Shelby County, a subscription to the Mississippi River Railroad 
Company, and to execute and deliver bonds and coupons in pay- 
ment therefor, and that said bonds so issued purported to be nego- 
tiable bonds; but it says that said board of county commissioners 
had no right, power, or authority to make said subscription or issue 


~~ 
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said bonds for or in the name of Shelby County. Defendant had 
full power and authority, from 1867 to May 5, 1870, to make a sub- 
scription and issue bonds and coupons in payment therefor to said 
railroad company ; but he says that said $500,000 of stock was not 
issued and delivered to defeimlant, or to any one authorized to re- 
ceive it, on the — day of , 1869, but that, if issued and deliv- 
ered to any one, it was to said board of county commissioners, who 
were illegally assuming to represent and act for and on behalf of 
Shelby County when they were not so authorized. 

Defendant did come into possession of said stock, together with 
many other relics and curiosities left by said county commissioners 
when they surrendered the possession of the county court-room, 
which they had unlawfully and by usurpation takeu possession of; 
and that since then it has voted said stock in meetings of the stock- 

holders of said railroad company, but that it did so without 
o2 full knowledge of the void nature of said bonds or subserip- 

tion, and whilst the legality of said subscription was being 
discussed by able men, learned in the law, and by plaintiff, before 
the county court and elsewhere, he and others claiming that defend- 
ant was bound by said subscription and bonds, and still others ede- 
nying that defendant was bound thereon; and that thus defendant, 
by its county court, actuated by doubt and fear, levied a tax for the 
. years 1871, 1872, 18738, 1874, 1875, and 1876, as a Mississippi River 
railroad tax, after the constitution of 1870 had gone into operation, 
and without authority and against the law, but when defendants did 
not fully understand and know their rights, powers, and duties in 
the premises; and it says that the tax levies of 1869 were made out 
during the usurpations of said commissioners by the clerk of the 
county court. and that the books so made out were used by the 
county afterwards, because the time had passed when by law a tax 
should be levied, and the books in which said levies were made were 
the books of Shelby County, bought with its money, and in the 
hands of the county court clerk, and the levy of 1870 was made by 
said court with other levies, and without particular reference being 
made to that, and when defendants’ county court did not know, as 
a matter of fact, whether said levy was legal or illegal. 

And as to all assessments and payments made previous to May 5, 
1870, that they were made without full knowledge and authority, 
but without any authority, being made in payment of void bonds 
to pay a void subscription, as aforesaid, when it did not know, as a 
fact, that said bonds and subscription were void. 

The tax levies and payments for and on account of said sub- 

33 ‘scription and bonds made for the years 1871, 1872, 1873, 1874, 
1875, and 1876 were illegal, unauthorized, and void levies, as 

being inhibited by the constitution of 1870, Article II, section 29, 
as aforesaid; and it says that the tax-payers did not willingly ac- 
quiesce therein, and pay said illegal assessments, but that many of 
iiers refused and still refuse, to pay the same; and defendant says 
that by its published and record statements it did not, and did not 


intend to, ratify said subscription and bonds, and that it could not. 


do so if it had so intended. And defendant says that plaintiff did 
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not buy said bonds relying on acts of ratification and acquiescence 
before maturity, for value and without any notice of defect therein 
or defence thereto, but it says that he had notice, by the constitution 
and laws of Tennessee, by the decision of the supreme court of 
Tennessee, by the recitals on the face of said bonds, by the name 
signed thereto as the maker thereof, by the pendency of the suit of 
the justices composing the county court against the said so-called 
county commissioners, and by the acts and orders of the county 
court, of record, and by conversations with justices of the peace com- 
posing the county court of Shelby County, and otherwise. 

And of this defendant puts itself upon the country. 

Fifth. For further rejoinder diiituns says that during the year 
1871 plaintiff was not the president and principal owner of the 
Paducah and Gulf railroad, and that said railroad company did 
not extend from Paducah, Kentucky, to Rives Station, Obion county, 
Tennessee, and said Paducah and Gulf railroad was not fully 
equipped, in full operation, out of debt, and worth one million dollars, 
or about that sum. 

That no proposition was made during the summer of 1871 

34 to consolidate said road with the Mississippi River railroad ; 

and it says that at the time the Mississippi River Railroad 

Company had done a great deal of work on tlte line of said road, 

and in Shelby County had expended more than $150,000; that it 

had other assets besides the county subscriptions, and which were 
of great value. 

Defendant says that plaintiff did come before the county court of 
Shelby County at its October term, 1871, and represented to said 
court that there was a proposition or probability of a consolidation, 
and that he was the owner of a portion of the Paducah and Gulf 
railroad, &c., &c., and it says that at that time the matter of a cer- 
tain order passed by the county court of Shelby County on July 7, 
1871, and then appearing on the records of the minutes of that day’s 
proceedings in said court, was freely and fully discussed by plaintiff 
and by members of said county court, and that plaintiff then well 
knew, and has ever since known, that said subscription was null and 
void and said bonds void and illegal and not binding on Shelby 
County ; and it says that it did not then and there assure plaintiff, by 
its quarterly court, or the members thereof, or otherwise, that said 
bonds were valid and would be paid; and it says that it never did, 
by its county quarterly court or otherwise, admit that said bonds 
were valid and binding on defendant and would be paid by it; and 
it avers that whenever the direct question has been presented to it 
it has always denied its liability thereon and the validity of said 
bondseand the right, power, and authority of said board of county 
commissioners to represent or bind it; and it denies that, relying 

upon the action and representations of defendant, through its 
30 quarterly court and the members thereof, that defendant 
would pay said bonds when the said railroad was finished 
through Shelby County or otherwise ; and though said consolidated 
company issued to defendant stock in said consolidated company, 
that defendant had nothing to do with its action in so doing, and 
d—194 
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could not legally do so, being inhibited by the constitution as afore- 
said. 
And defendant-says that plaintiff was not induced to enter into 
the consolidation by the representations of defendant through its 
properly authorized agents in regard to the payment of these bonds. 
And defendant says that it is not estopped from denying the va- 
lidity of said bonds and coupons here sued on, and that they bind 
the defendant in the premises. 
And of this it puts itself uponethe country. 
W. B. GLISSON anp 
G. P. M. TURNER, 
Attorneys for Defendant. 


| 
| 
| 
L 
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Filed 20th May, 1882. 


36 In the United States Circuit Court, at Memphis, Tennessee. | 
Kix. NORTON | a 
rs. 20.5 i. 


SHELBY CouUNTY. 


The plaintiff joins issue with defendant on its rejoinder to his 
first replication. 
2. The plaintiff joins issue with defendant on its rejoinder to his 
second replication. 
3. The plaintiff joins issue with defendant on its rejoinder to his 
third replication. | ie 
4. The plaintiff joins issue with defendant on its rejoinder to his 
rer piticetion. : 
The plaintiff joins issue with defendant on its rejoinder to his | 
fifth replication. 


HUMES & POSTON, 
Attorneys for Plaintiff. 
Filed May 20, 1882. 


364 United States of America, —— Division of the Western 
District of ‘Tennessee. ' 


In the Circuit Court of the United States within and for the West- 
ern Division of the Western District of Tennessee, in the Sixth 
Judicial Circuit thereof. : 


Proceedings had in said gent at a regular term thereof begun 
and held for its May term, A. D. 1882, at the United States court- : 
house in the city of Me wea in said district, on, to wit, the 29 day 4 


of May, A. D. 1882, in the following cause, to wit: 

ExTEIN Norton, Plaintiff, 

US. 

Suetpy Country, Defendant. } 

By agreement of counsel in open court and for satisfactory reasons ’ 

to the court ap pearing, it is hereby ordered that this cause be set : 
for trial on Wednesday next. 
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4 United States of America, ——— Division of the Western 
District of Tennessee. 


In the Cireuit Court of the United States within and for the West- 
ern Division of the Western District-of Tennessee, in the Sixth 
Judicial Circuit thereof. 

Proceedings had in said court at a regular term thereof begun 
and held for its May term, A. D. 1882, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the dl day 
of May, A. D. 1882, in the following cause, to wit: 


EXxTEIN Norton, Plaintiff. 
Us, ‘ No. 265 /. 


Suetpy Country, Defendant. } 


[n this cause came the parties, by their respective attorneys, and 
came — a jury of good and lawful men, to wit, L. Aydelott, Cash 
Mosby, J. B. Aldrich, John H. Priddy, Otto Sechwill, L. Falkenberg, 
R. W. Lamb, Jacob Steinkuhl, Q. F. Armstrong, I. I. May, Alf. G. 
Tuther, and A. Vaccaro, who were duly elected, tried, and sworn 
well and truly to try the issues joined between the plaintiff and de- 

fendant and a true verdict render according to the law and 
36% evidence, who, having heard the evidence, listened to the 

arguments of counsel and received the charge of the court, 
upon their oaths do say they find the issues in favor of the defend- 
ant. It is therefore considered by the court that the defendant, 
Shelby County, go hence without day and recover of the plaintiff, 
Extein Norton, and Humes and Poston, his sureties on the cost bond, 
all the costs accrued herein, for which let execution issue. 


37 Bill of [xeeptions. 


In the Circuit Court of the United States for the Western District of 
Tennessee. 


ExTEIN NORTON 
US. » 2637. 
SHELBY CouNTY. ( 


On the trial of the above-entitled cause, after the reading of the 
pleadings, the plaintiff offered the following evidence : 

1. One of the bonds and one of the coupons sued on, which are 
in words and figures as follows, to wit: 

(See pages 8 and 9.) 
38 It was then agreed by counsel for plaintiff and defendant 

that the other bonds and coupons here sued on are of the 

same character, series, and date, except as to numbers. 

2. The plaintiff offered and read a certified transeript from the 
board of county commissioners and the county court of Shelby 
County, in words and figures as follows, to wit: 


20) EXTEIN NORTON Vs. SHELBY COUNTY, STATE OF TENNESSEE. 
Exuipit “A” to Plaintiff’s Replication. 


Record of Quarterly Court of Shelby County, Tenn.. in Matter of Shelby 
County Subscription to Mississippi River Railroad. 


STATE OF TENNESSEE, |_|. 
Shelby County, ‘oR 

At a meeting of the board of county commissioners for Shelby 
County, Tennessee, at the January term, 1869, on Wednesday, Jan- 
uary 6th, 1869, one of the days of said term, there was present and 
presiding the Honorable Barbour Lewis, president of said board, and 
William H. White, William Hack, and F. W. Louis, associate com- 
missioners, when the following, among other, business was trans- 
acted, to wit: 

Ordered, That the president of this board appoint a special com- 
mittee for the purpose of considering the proposition made by the 
president and directors of the Mississippi River railroad, and that 
the committee report by next Friday. 

Whereupon Commissioners Louis, Merriman, and White were ap- 
pointed said committee, and the president of the board added by 
resolution. 

Entered, Minute Book, page 296. 


oo And on Friday, January 8th, 1869, one of the days of said 

January term, 1569—present, the Honorable Barbour Lewis, 
president, and James E. Merriman, Doetor William H. White, 
Villiam Hack, and F. W. Louis, associate commissioners—the fol- 
lowing ee of record, to wit: 

The following having been submitted by Commissioner W. H. 
White as his individual reasons for favoring a subscription to the 
Mississippi river railroad— 

On motion of Commissioner Merriman— 

Ordered, That the same be received, accepted, and spread upon 
the minutes: 

“T favor the taking of $300,000 in the Mississippi River railroad 
by the county for the following reasons: 

“1st. Because it cannot, or at least there is no certainty of its be- 
ing built without aid from Shelby County, while with its aid it be- 
comes a fixed fact, as other counties are looking to and awaiting our 
action. If Shelby County subscribe, they will do so to their utmost 
cupacity; if we do not, they will not. 

“2d. Because it will bring to Memphis an immense trade annu- 
ally that is now diverted to St. Louis, Louisville, and Cincinnati, 
amounting to at least one million dollars in the items of handling 
and selling, and because it will double or treble that amount in ex- 
ports of merchandise to the rich country and tributary to the route. 

“3d. Because it will give greatly increased vitality and profit to 
all kinds of business at once. 

“4th. Because Memphis will necessarily be the distributing and 
circulating point for the three million dollars required to build the 
road and bridge the streams. 
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40 “Sth. Because it will give work to our many thousand idle 
mechanics and laborers, and induce many from other sections 
by a certainty of good and prompt pay. 

“6th. Because the distance to New York will be lessened fifty-one 
miles, as compared with one and eighty-one miles with the other of 
the present main routes, while thirty-four miles will be saved to 
Saint Louis and the great Northwest, and fifty-two miles saved from 
New York to New Orleans. 

“7th. Because by its construction Memphis irresistibly becomes 
the great entrepot of travel and traffic between the Gulf and North- 
ern and Eastern States, both of which are now diverted eastward 
fifty miles by the Mississippi Central road. 

“8th. Because it will tend to cheapness of transportation of freights 
to and from Memphis as well as to the traveling public. 

“Oth. Beeause, without this road, the Mississippi and Tennessee 
railroad will never be what it ought and otherwise would be—a 
profitable, paying thoroughfare. 

“The building of this link, makes it the great highway from North 
to South—a source of wealth to the city and country, instead of a 
drag and bone of contention. 

“10th. Because its construction, with that of the Selma railroad, 
will, of necessity, hasten the completion of the Little Rock railroad, 
and onward to the Pacific— 

“A scheme that is even now exciting the attention of Eastern 
capitalists, and will induce their concentration upon that enterprise, 
in which the entire Southwest is deeply interested, and Memphis in 
particular. 

“11th. Because Memphis is bound to enlarge and prosper 
41 just in proportion as the agricultural and mineral wealth of 
the surrounding country and States is brought and deposited 

in her lap by railroads. 

“12th. Because it is undeniable that all cities add to their great- 
ness and power by building railroads leading through and to rich 
sections of country like that to be traversed by the Mississippi River 
railroad. 

“13th. Because the rapid increase in the valuation of the Memphis 
and Charleston railroad and the Memphis and Ohio railroad stock 
within the past two years, or since the country began to revive from 
the ravages and loss of the war, makes it almost self-evident that 
stock taken in this road will not only be good stock, but make the 
stock of the Mississippi and Tennessee road valuable. 

“14th. Because it will have a tendency to bring about a healthy and 
pleasant condition of suciety, by identifying interests and inspiring 
mutual confidence. 

“15th. Because it will lessen crime and pauperism by affording 
remunerative labor with assured protection. 

“16th. Because the people in the section of the country through 
which this road is to pass have long, and when called upon, regularly 
paid taxes going to benefit other portions of the country without de- 
riving any direct benefit to their own locality.. In a word, they 
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helped to build and sustain the other railroads leading out of the 
city. | 

“17th. Because [ believe, from my past experience in like busi- 
ness transactions, that, instead of adding to the general burden of 
the large majority of our tax-payers, it will make it easier on account 
of the increased money put in circulation and the ready sale of prop- 
erty at an enhanced valuation, and it may have the effect to force 

plethoric landholders who have ever gone upon the principle 
42 of getting all they could and holding all they get at prices out 

of reach, thereby retarding the growth and prosperity of the 
city, county, and State, to sell. 

“18th. It will traverse a country of remarkable fertility, already 
in a high state of cultivation and yielding abundantly of food that 
our city greatly needs. 

“It will thus prove a blessing to the poor and laboriug classes 
of our citizens by improving the quality and cheapening the cost of 
their living. 

“19th. Because, judging from the many memorials and earnest 
appeals and the able oft-repeated expressions of the public press of 
this city (the people’s mouthpiece) in favor of this enterprise, the 
people of Shelby County are almost a unit as to the wisdom of ex- 
tending the aid asked for to this road.” 

The following report having been submitted by Commissioner 
Merriman— 

Ordered, That the same be received by the board and spread upon 
the minutes: | 

“ Your committee, to whom was referred the application of the 
officers of the Mississippi River railroad for an appropriation from 
Shelby County of $300,000, to help in the construction of said road, 
beg to report that in their estimation the county will not this year, 
A. D. 1869, be in a condition to afford the assistance asked for within 
the period of time which the law seems to prescribe. 

Your committee are also inclined to think that there is some 
State law requiring a matter of this kind to be submitted to the peo- 

ple for their approval, and although the privilege seems to be 
45 given to this board to vote a certain amount of assistance in 

the charter granted to the railroad company, yet it may be 
fairly questioned whether litigation, embarrassment, ‘and serious 
trouble might not follow an independent action of this board rela- 
tive to the matter in question. Whatever the law may be, common 
judgment seems to approved most strongly of the policy of submit- 
ting a matter of such importance to the people. 

It can never be hoped, as your committee think, by any one ac- 
quainted with the history of railroads in this section that any profit 
of an immediate or direct pecuniary character will result by an in- 
vestment in this or any other road that could be projected at this 
time in this vicinity. 

Your committee think that very few people could ever contem- 
plate the return to the treasury of the county of any considerable 
part of the appropriation asked for. If, by some remote contingency, 
one-fourth of the sum in question should find its way back to the 
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coffers of Shelby County, your committee are of the opinion that such 
sum would be the maximum of what could possibly be expected by 
any one. We may consider, then, that $225,000 are being given by 
the citizens of the county toward the furtherance of the enterprise in 
question, and in a gift of such magnitude it has seemed to your 
committee that those who are expected to make this gift should have 
a voice in determining whether it should be made or not. 

If this board, however, shall determine that this is not the correct 
view to take of this matter, your committee beg to state that works 
of very great importance, such as the construction of an almshouse, 
house of refuge, court-house, hospital, and the purchase of a potter’s 
field, with other works of minor character equally important, are 

seriously demanded for the well-being and safety of this 
dd community, and some might say for the continuance of our 
civilized condition. ‘These works will involve large outlays. 

Our citizens are now terribly burdened with taxes and disposed 
to rebel if they are taxed more than at present. The credit of the 
county, after a serious depreciation of eighteen months’ duration, 
is now slowly recovering itself. Great care is needed at this particular 
crisis to avoid any recurrence of this depreciation. Our chief en- 
deavor should be to keep the credit of the county to a par basis. 
All our appropriations, therefore, should be most judiciously and 
discriminatingly made. 

Your committee are of the opinion that if it shall be deemed ex- 
pedient to assist in building the road in contemplation, this county 
endure a burden for such purpose at this time of more than $25,000, 
or at the very outside $50,000, per annum, and will not be able to 
endure any more for ten years to come; and this amount, in order 
to benefit the road, would have to be provided for in bonds which 
could be hypothecated for the amount required. 

Although every effort has been made for two years past to pay up 
the interest on bonds already issued, yet the full amount of interest 
is not yet paid. 

Your committee have no definite data by which they could de- 
termine the amount of interest still unpaid. We are, probably, 
$50,000 in arrears on this item, perhaps $75,000. 

Bondholders are aware of our endeavors to pay yet it is scarcely 
probable that our credit is sufficiently good to enable us to realize 

more than the city does in the absolute sale of our bonds. 
45 The issuance, then, of bonds for $300,000 would only be an 
assistance of $150,000 at the most. 

In the opinion of your committee the contemplated work cannot 
advance to completion without an appropriation from this county of 
all the money asked for, to wit, $300,000; and this amount it is 
impossible to supply in the present condition of our credit, unless 
at least $500,000 in bonds are loaned to the company asking our aid, 
with the proviso and strictest agreement that such bonds shall never 
be sold, but hypothecated; or, what would be much better, said bonds 
should be controlled by the county. What could be ‘borrowed on 
them should be given to the railroad, and a sinking fund provided 
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for, by which the county could pay $25,000 per annum, until the 
debt was fully paid and the bonds redeemed. 

Observing men are aware that the manipulation of such transac- 
tions is attended with great hazard. Unless intelligent and capable 
officials are in authority during all the time of the maturity of said 
bonds, the county would doubtless suffer, through misunderstanding, 
negligence, and various causes that can easily be understood, the 
loss of from fifty to one hundred thousand dollars. 

In any event the county must prepare herself, in case the appro- 
priation is determined on, to pay for said appropriation, and the 
consequent interest on the same, the full amount of $450,000, of 
which, at some time far in the future, the sum of $100,000 might be 
returned, without interest. 

The county must then prepare herself to give to the Mississippi 

‘River railroad fully and absolutely the sum of $350,000. 
46 It is possible that the county may be benefited much more 
than this amount. 

Your committee have never known, however, that such benefits 
were equally distributed. The property of some parties would be 
greatly enhanced, mercantile interests might be much improved, yet 
a large proportion of our citizens would never derive any benefit 
whatever from the contemplated work, while all would be compelled 
to assist in said work. 

The presumption is, however, that the county, as a community, 
would be greatly benefited. 

Political economists always look out for the greatest good to the 
greatest number. The question is, Will the benefit to be derived 
equal the cost? 

Your committee are decidedly of the opinion that it will much 
more than equal the cost, but the cost will be very great. 

Other questions naturally following are these: “Should the board 
decide on this appropriation independent of the people?” and 
“Should the work be undertaken in the present condition of our 
finances?’ 

Your committee think the people should be consulted, and they 
also think that the present time is not favorable for the commence- 
ment of the work, provided the county has to pay the amount asked 
for in the time prescribed, and provided said work depends, as your 
committee suppose it does, upon the assistance of Shelby County. 

Your committee have the sincerest re gard for the advocates of the 

measure under consideration, and believe the work will be of 
47 great benefit to the county, and would do all in their power 
to advance it consistent with their duty to the public. 

Yet it cannot be concealed that the credit of the county is at 
resent from 20 to 25 per cent. below par, and wise legislation should 
we first of all to an entirely healthy and prosperous condition of 
the finances ; and your committee therefore recommend the adoption 
of cautious and judicious action in regard to the entire matter. 

The following resolutions were offered by Commissioner Merriman, 
which were, on motion, unanimously adopted by the board: 

Ordered by the board of commissioners for Shelby County, Tenn., 
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That an appropriation of $300,000 be, and the same hereby is, made 
for the purpose of assisting the Mississippi River railroad in the 
building of said road through Shelby County, said appropriation 
to be made at the rate of $50,000 per annum, payable in bonds 
maturing in one, two, three, four, five, and six years, with interest 
at six per cent. per annum, — annually; which bonds the 
president of this board is hereby authorized to issue immediately, 
signed by himself and countersigned by the clerk of the county 
court and sealed with the seal of the county court. 

Ordered by the board of commissioners for Shelby County, Tenn., 
‘That a special tax shall be levied on the assessed value of the real 
estate of the county, which tax shall be called the M. R. R. R. tax, 
and said tax shall be regularly levied in such amount as shall meet 
the annual appropriations for the purpose of assisting in the build- 

ing the Mississippi River railroad in Shelby County. 
48 Ayes—Com’rs Merriman, White, Hack, Louis, and Presi- 
dent Lewis. 

The following resolution was offered by Commissioner Louis: 

Ordered, That the president of this board be, and is hereby, directed 
to enter the subscription of Shelby County to the capital stock of 
the Mississippi River Railroad Company, for the sum of three hua- 
dred thousand dollars ($300,000), on the books of said company 
without delay, payable in bonds of the county at their par value. 

Entered, Minute Book D, pages 298-304. 


And on ‘Tuesday, June 15, 1869, one of the days of the April 
term, 1869, of said commissioners’ court—present, Hon. Barbour 
Lewis, president, and William H. White, F. W. Louis, and Edward 
Shaw, commissioners—the following entry appears of record : 

Be it ordered, That the president of this board cast the vote of 
Shelby County on the stock owned by her in the Mississippi River 
railroad at the election for directors of said road to be hele on the 
24th instant, in the city of Memphis. 

Entered, Minutes E, page 60. 


And on Monday, June 28th, 1869, one of the days of a special 

term of said commissioners’ court—present, Hon. Barbour Lewis, 

president of the board, and Jas E. Merriman, Dr. W. H. White, 

49) and F. W. Louis, commissioners—the following entry appears 
of record: 


On motion of Commissioner White, seconded by Commissioner 
Merriman, ordered, That the president of this board and the county 
clerk be instructed to sign, fil up, and attach the county seal of 
the county to the first fifty thousand dollars of the bonds and 
coupons voted by this board on behalf of the county to the Missis- 
sippi River railroad, and that they deliver the same to A. 8. Mitchell, 
president, and W. H. Cherry, treasurer of said railroad company, 
and receive from them the six thousand ($6,000) dollars in warrants 
formerly issued to said railroad, together with the stock certificates 
of said railroad for the fifty thousand dollars, and return them to 
this board. 
4—194 
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Ayes—Comm’rs Merriman, White, Louis, and President Lewis. 
entered, Minute Book E, page 80. 


And on Tuesday, July 6th, 1869, one of the days of the July 
term, 1869—present, lon. Barbour Lewis, president, and James E. 
Merriman, Dr. William H. White, and Edward Shaw, commis- 
sioners—the following entry appears of record: 

The president and clerk ot the board presented the following 
joint report: 

To the Board of County Commissioners. 
GENTLEMEN: In accordance with an order of the board passed on 
the 2ZsSth ultimo, we proceeded on the 30th to properly pre- 
50 * pare by filling up, numbering, signing, countersigning, &c., 
according to law, fifty one-thousand-dollar county bonds, 
with coupons attached, said bonds and coupons being payable on 
the first of January, 1870, and being the bonds, e., for the first 
year’s installment of the subscription by the county to the Mississippi 
River Railroad Company, and duly delivered the same to A. 8. 
Mitchell, the president, and William H. Cherry, the treasurer of 
said railroad company. 

The president of this koard received from the president of said 
road a certificate for the County of Shelby of payment for five hun- 
dred one-hundred-dollar shares of stock in said road, for which he 
pave receipt, and then delivered said certificate to Mr. Loague, the 
county clerk, for safe keeping in one of the county safes. 

The president of said road, upon receiving said bonds, gave up 
to us six county warrants which had been advanced to the road by 
order of this board for temporary use until the issue and delivery 
of said bonds. 

Said warrants are each for the sum of one thousand dollars, pay- 
able to A. S. Mitchell, president, &e., on account of subse ‘ription to 
Mississippi River Railroad stock. ‘They bear date April 20th, 1869, 
and are numbered respectively 4096, 4097, 4098, 4099, 4100, and 
4101. We now bring them before the board, and recommend that 
they now be canceled in the presence of the board. 

We further report that with said fifty one-thousand-dollar bonds 
there was one extra sent by the engravers, to be kept as a specimen 
of said bonds; that we have duly canceled it, and also the coupon 
attached, and bring the same now into court, and recommend that 
said bond and its coupon, neither being signed or countersigned, 

and both duly eanceled, be deposited with the county trustee, 
5] to be kept in his office as a specimen of said bonds and 
coupons, to be used by him for purposes of comparison when 
he shall take up and pay said bonds and coupons. : 
Respectfully, BARBOUR LEWIS, 
President of the Board. 
JOHN LOAGUE, Clerk. 


Said report, having been received, was unanimously approved and 
ordered to be recorded. And on motion it was further ordered that 
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the president of this board and the county clerk do now proceed to 
carry out and execute the recommendations contained in their report 
of this day in regard to canceling the six one-thousand-dollar war- 
rants therein described, and also in regard to said specimen bond 
and coupon, all which was done accordingly; and that the county 
clerk safely keep said certificate for five hundred shares of the stock 
of the Mississippi River Railroad Company until further orders 
from this beard, his safe being the most secure one owned by the 
county. 

Entered, Minutes E, pages 88-0. 


And on ‘Tuesday, July 13, 1869, one of the days of said July term, 
LSOo, of sald commissioners: COULrL—prese nt, | lon. Barbour Lewls, 
president, alia James Ie. Merriman, Lr. William | W hite, Ie \W. 
Louis, and Edward Shaw, commiussioners—the following appears of 
record 

Ordered, That the president of the. board proceed ab once, with 
the hecessary assistance of thi county clerk, to prepare and issue to 

the Mississipp1 River Railroad Company the balance of the 
v2 three hundred thousand dollars of bonds subscribed by this 

board to said road, and that the president of the board take 
il receipt from the president ot said road ror said bonds, and also il 
certificate LO Shelby County lor stock 11) said railroad to the same 
amount as its subseription to the sume. a certificate for S50.000 
having been already received, and leaving a certificate for stock to 
the amount of $250,000 only remaining to be received 

Ayves—Com missioners White, Shaw, and Judge Lewis, 

Nays—Commissioner Louis and President pro tem. Merriman. 

Entered, Minute Book E, Page 110. 


And on Tuesday, July 20, 1569, one of the days of said July term, 
1869—present, Hon. Barbour Lewis, president, and James E. Merri- 
man and Dr. William Hl. White, conmissioners—the following entry 
ippears ot record. LO wit 

The following statement having been presented by the clerk, the 
same Was received and adopted by the board 


Orrick County Court CLERK, 
Memruis, Tenn., July 19, 1869. 


Hon. Board of County Commissioners. 


GENTLEMEN: The clerk of the county court begs leave respectfully 
to state that in accordance with an order passed by your honorable 
board on the 28th of June, 1869, he proceeded on the 30th of the 
sume month to prepare, countersign, and seal with the sea! of the 

county court the following bonds, with one coupon attached: 
IO Bonds of one thousand dollars each in favor of the Missis- 

sippi River Railroad Company, numbered from 1 to 50, inelu- 
sive, payable January 1, 1570. 

That on the 19th day of July, 1869, in accordance with an order 
passed July 13, 1869, he prepared, countersigned, and sealed with 
the seal of the county court bonds and coupons in favor of the Mis- 
sissippi River Railroad Company as follows: 
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Bonds with two coupons attached, of one thousand dollars each, 
numbered from 51 to 100, inclusive, payable January 1, 1871. 

Bonds with three coupons attached, of one thousand dollars each, 
numbered from 101 to 150, inclusive, payable January 1, 1872. 

Bonds with four coupons attached, of one thousand dollars each, 
numbered from 151 to 200, inclusive, pavable January 1, 1875. 

Bonds with five coupons attached, of one thousand dollars each, 
numbered from 201 to 250, inclusive, payable January 1, 1874. 

jonds with six coupons attached, of one thousand dollars each, 
numbered from 251 to 500, inclusive, payable January 1, 1875. 

There were also placed in my possession eight (8) blank bonds, 
with coupons attached, In excess of the three hundred already 
described. ‘These bonds are deseribed as follows: 

One bond of one thousand dollars, with one coupon attached. 

One bond of one thousand dollars, with two coupons attached. 
54 One bond of one thousand dollars, with three coupons at- 
tached. 

Two bonds of one thousand dollars each, with four coupons at- 
tached. | 

One bond of one thousand dollars, with five coupons attached. 

‘Two bonds of one thousand dollars each, with six coupons attached. 

The foregoing last-named eight bonds, with coupons attached, 
have been thoroughly canceled by the clerk with the canceling ham- 
mer of the county. 

The first-named bond of one thousand dollars, with one coupon 
attached, has been filed with J. J. Powers, Esq., county trustee, for 
purposes of reference and as a specimen of the first $50,000 of bonds 
issued by your honorable board to the Mississippi River Railroad 
Company. 

The remaining seven are now before you effectually canceled. 

I would respectfully suggest that one of the two bonds of $1,000 
each, with six coupons attached, be fastened in Minute Book “ E,” 
which is now in use by your honorable board, and that the remain- 
ing six bonds, with coupons attached, canceled, be filed with the 
county trustee to serve the purpose already mentioned. 

Respectfully, 


JOHN LOAGUE, Clerk. 


Memputis, Tenn., July 21, 1869. 


Received of John Loague, county court clerk of Shelby 

5D County,seven blank bonds of the denomination of one thou- 

sand dollars each, ($1,000) one with Ohe blank COUpOTI attached, 

one with two of said coupons, one with three of the same, two with 

four of the same, one with five of the same, and one with six of said 

blank coupons, each of said coupons being for the sum of sixty ($60) 
dollars. 

Said bonds were printed in excess of the number authorized to be 
issued as a subscription of stock of S3800,000 to the Mississippi River 
Railroad Company, and, after having been duly canceled, are turned 
over to me by said Loague in pursuance of an order of the board of 
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county commissioners for Shelby County requiring him to make 
that disposition of them. 

JOS. J. POWERS, 

County Tr 


ustee. 


The president of the board submitted the following report: 
‘To the Board of County Commissioners. 


GENTLEMEN: | have to report that on yesterday (July 19) 1 deliv- 
ered to ALS. Mitchell, president of the Mississippi River Railroad 
Company, aud to W. HT. Cherry, treasurer of the same, two hundred 
and fifty (250) bonds of one thousand dollars each, berg the balance 
of bonds for three hundred thousand dollars voted by the board to 
suid railroad company, and received from said President Mitehell a 
receipt for the delivery ofall said bonds to the amountof said S00 000, 
and alse certificates of stock in said road to the amount of twenty- 
five hundred (2,500) shares in addition to the five hundred shares 
heretofore received on the 20th of June, 1869. 

Said road has therefore received from this board tn all fifty bonds 
for one thousand dollars each, and with one interest coupon attached, 

due January 1, 1870; fifty similar bonds, due January 1, 
oh IS71, and bearing two six per cent. interest coupons; fifty 

similar bonds. due January 1, 1872, with (5) three coupons to 
each ; fifty bonds of Ike amounts, due January 1, 1875, with four 
COU POT s attached ; fifty bonds for $1,000 each to become due on the 
first day of January, 1S74, with five coupons to each ; and fifty bonds 
for $1,000 each, to become due January 1, 1875, with six coupons at- 
tached to each, being in all bonds for three hundred thousand dol- 
lars, with interest-bearing coupons attached as above stated, and the 
county has received its proper receipts therefor, and also three thou- 
sand shares in the stock of said road, each share of stock represent- 
Ing one hundred dollars, and the whole amount of stoek in said 
road received and now held by the county of Shelby being $300,000. 

Said certificates of stock and said receipt have been by me deliy- 
ered to Mr. John Loague, the county clerk, to be by him kept in the 
county safe in his office subject to the future orders of this board. 
His safe is burglar-proof, and by far the strongest and most secure 
one owned by the county. 

The surplus blank bonds, eight in number, sent by the engravers 
of their own motion solely, to be used in case any bond should be- 
come mutilated or defaced in process of filling up, signing, counter- 
signing CLC., having been duly canceled by the clerk in accordance 


with my suggestions; and his recommendations that one of them be 
kept as a sample in the book of the county in his office, and the re- 
maining seven be kept as specimens by the county trustee, who will 
duly receipt for the same, | regard as Wise and judicious. 
Respectfully, BARBOUR LEWIS, 
Preside nf Board of County (Commissioners. 

57 On motion of Commissioner Merriman— 

Ordered, That the above report by the president of the 
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board is hereby approved, and ordered to be recorded and pub- 
lished. 

Entered, Minute Book E, pages 117-125. 

And on Monday, July 26, 1869, one of the days of the said July 
term, 1869—present, Hon. Barbour Lewis, president, and James E. 
Merriman, Doctor William H. White, and F. W. Louis, commis- 
sioners—the following entry appears of record: 


Resolved by the board of county commissioners, That the sub- 


scription made by the County of Shelby to the Mississippi River 
Railroad Company was made with the expectation and understand- 
ny that the rallroad should be built on the best and shortest route 
practicable, and this board will sustain said COMPANY 1) lay Ing out 
said road to Covington on the shortest, best, and cheapest rote 
possible. 

Aves— ‘omm- rs Merriman, Judge Lewis, and President pro fem. 
Lous. 

excused from voting. 

[ ask to be excused from voting on the resolution offered DY the 
president of the board in regard to the line of the Mississippi River 
railroad simply because think the president and directors of said 
road are the best judges as to which is the best route for them to 
take to reach Covington. 

W.H. WHITE. 


Entered, Minute Book I. pruere 135. 


5S And on Friday, August 15, 1869, one of the days of the 

July term, 1869, of said court—present, Hon. Barbour Lewis, 
president, and James I. Merriman, Doctor William LT. White. and 
Kf. W. Louis, commissioners—the following entry appears of record, 
to wit: 

On motion, twenty cents was fixed as the rate of taxation on each 
S1LO0 worth of real and personal property, on account of the Mis- 
sissippi River railroad bonds. 

Ayes—Comm’rs Merriman, Louis, and President Lewis 

Nays— ‘om’r White. 

Kntered, Minute Book E, page 170. 

And on Tuesday, October 26, 1869, one-of the days of the Odcto- 


ber term, 1869, of said court—present, tion. Barbour | eWls, presi- 
dent, and James E. Merriman, Doctor William HH. White. and Kd- 


ward Shaw, commissioners—the following entry appears of record, 


to wit: 

W hereas the cood faith and honor of the County of Shi Lb) re- 
quire that the bonds ot the county re pres¢ hting the annual sub- 
scription for SIX years LO the Mississipp! Rive r Railroad Company 
should be paid in cash ; and : 

Whereas a payment in county warrants would not enable said 


col pany to carry out its contracts based Upoli said subscription : 


Therefore 
Be it resolved, That the county tax collector is hereby instructed 


li aaa RR. A OR AS 
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to collect the tax imposed to pay the subscription to the Mississippi 
River railroad in cash or legal currency only, and not in any 
59 instance to receive warrants or scrip therefor, and that the 
county clerk transmit to him a certified copy of this order. 
Entered, Minute Book E, page 341. 


Shelby County Court. October Term, 1869. 
MoNDA ¢ Novel r both. LS6OY. 
The quarterly court of Shelby County met this day. | 
On motion, Esquire Thomas C. Bleckley was called to the chair. 


Also present: Esquires R. N. Bor 1, D. M. Witherington, W. P. 
York, James Carroll, Thos. L.. Giles, Kdward Kiernan, Michael loley, 
I’. Bb. Millard, P. M. Dickerson, Thos. B. Mynatt, Andrew Stewart, 
Ferdinand Smith, Elijah Pulliam, Henry C. Brewer, W. H. Walker, 
Henry ‘T. Jones, Thomas Holman, Hume F. Hill, Wm. 8S. Walton, 
John S. Black, James Hall, S. A. Moore, H. M. Griffith, John T. 
Elliott, John FE. burke, John Norton, G. W. F. Crook, James H. Swan, 
R. b. Miller, C. L. Brooks, J. H. Goodlett, and Jeremiah Massey, as- 
soclate justices. Also present: Amos P. Curry, sheriff, and John 
Loague, clerk, when the following proceedings were had: 

; . . * . ' * 


On motion, ordered, That the magistrates now setting proceed LO 
organize the quarterly and quorum courts. 

On motion, ordered, That we now proceed to elect a ehairman for 
the quarterly and quorum courts to serve until January, 1570. 
Whereupon Esquire Thomas C. Bleckley was nominated and elected 
by acclamation, 

+ °F + * + t * 


Ordered by the court, That the clerk countersign all county 
60 warrants which have been issued by the president of the 
board of county commissioners on account of appropriations 
prior to October 28th, 1869, and also all jury warrants which have 
been regularly certified up to date. | 
Ordered, That the court do now adjourn to meet Monday, January 
od, 1870. 
Mxamined and approved. 
T. C. BLECK LEY, Chairman. 


entered, Minute Book E, 302—404. 


And on Monday, January 3d, 1870, one of the days of the Janu- 
ary teri, IS70, of the quarterly court of Shelby ‘ ‘OUT bY , Lennessee— 
present, Esquire Thomas C. Bleckley, chairman, and R. N. Bond, D. 
M. Witherington, W. P. York, Thomas L. Giles, Edward Kiernan, 
Michael Foley, F. B. Millard, P. M. Dickinson, Thos. B. Mynatt, 
Ferdinand Smith, Elijah Pulliam,.K. W. Caldwell, Henry C. Brewer, 
D. A. Harrell, W. H. Walker, Henry T. Jones, J. M. Crews, Hume 
I’. Till, William S. Walton, John S. Black, 8S. A. Moore, H. M. Grif- 
fith, John T. Elliott, John. E. Burke, John Norton, Henry E. Green, 


| ee aes 


eee at sa A CA INIT Ne RR i 


os EXTEIN NORTON VS. SHELBY COUNTY, STATE OF TENNESSEE. 


G. W. F. Cook, James H. Swan, R. Bb. Miller, C. L.. Brooks, J. H. 
Goodlett, and Jeremiah Massey, Justices—the following ippears of 
record, to wit: 

The following report having been submitted by the clerk, the same 
was, on motion, received and, with the tax books of 1869, referred to 
committee, consisting of Esquires Walker, Mynatt, and Crews, to re- 

port to-morrow morning, the county court clerk to retain in 
6] his possesslon the tax books until the receipt of the report of 
said committee. 
Orrice COUNTY COURT CLERK, 
Memrputis, TENN., Jan’ry 5, 1870. 
To the worshipful county court of Shelby County: 

| have the honor to submit for the inspection of your worship the 
tax books for the vear LS6?). 

The assessed value of the real and personal property of Shelby 
County is fixed by the assessors of 1869 at $38,543,096. 

The first fifty thousand dollars subscription to the Mississippi 
River Railroad Company falling due on the first of the present 
month, a tax of 20 cents on each one hundred dollars’ worth of tax- 
able property was levied for this purpose 

The amount that will be realized for the railroad company on 
account of this tax will be 876.6S7.39. b Ing S?6.687.59 more than 
the amount of the subscription falling due. 

The last two taxes, viz., for judgments and railroad bond tax, are, 
by the action of the late board of COUNTY COMMISSION! rs, to be paid 
In currency. 

* * * 

Respectfully submitted. 

JOHN LOAGUE, 
County Court Clerk. 
Entered, Book E, pape 15. 


And on Wednesday, April 6. IS70. one of thi days of the April 

term, 1870, of said quarterly court—present, Esq. ‘Thomas C. Bleck- 

ley, chairman, and Ksqs. York, Carroll, Giles, Kiernan, Mynatt, 

62 Stewart, Pulliam, Caldwell, Brewer, Crews, Irby, Walker, 

Jones, Hlolman, Hill, Walton, Black, Hall, Moore, Swan, 

Miller, Brooks, Goodlett, Massey, and Stone—the following entry 
appears of record, to wit: 

It is ordered by the court that the clerk report instanter the pre- 
cise amount of warrants Issued on appropriations or otherwise by 
the chairman of this court since the county commissioners were 
relieved from duty, and up to the first of April, 1870; also whether 
or not the amounts of intereston Memphis and Ohio railroad bonds 
and Mississippi River railroad bonds, reported by the clerk as out- 
standing indebtedness, comprises any interest on interest; if so, the 
precise amount on the bonds of each of said railroads. 


Mint . } 13 2. 9 aa wc,” 
a1verea, POOK de pape eee). 
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And on Saturday, April 9, 1870, one of the days of the said April 
term, 1870, of the quarterly court—present, Esq. Thomas C. Bleck- 
ley, chairman, and Esqs. Witherington, Kiernan, Mynatt, Caldwell, 
Walker, Jones, Hill, Walton, Black, Hall, Moore, Swan, Miller, 
Brooks, and Goodlett—the following appears of record, to wit: 

The following report was submitted by the clerk: 


Orrick County CourRT CLERK, 
Mempuis, Tenn., April 7, 1870. 
to the worshipful quarterly court of Shelby County: 
In obedience to an order passed yesterday I have the honor to 
report that the amount of warrants issued on appropriations 
63 or otherwise by the chairman of your honorable court since 
the county commissioners were relicved from duty, and up 
to the first of April, 1870, is $29,490.15. 
+ * * * « * * 
The clerk would also report that on the first day of January, 
L870, the interest on three hundred bonds of $1,000 each, at six per 
cent., to the Mississippi River Railroad Company fell due. 


The amount thus falling due being ......---.-------- $18,000 00 
That the interest on the same to April Ist, 1870, was_.. 4,500 00 
$22,500 00 

oe ‘* + _ * * * 


Respectfully submitted. 


JAMES REILLY, Clerk. 


Which said report was, on motion, received and ordered to be 
spread upon the minutes. 
Kntered, Book E, page 006. 


And on Monday, April 11, 1870, one of the days of the April term, 
1S70, of the quarterly court—present, Esquire Thomas C. Bleckley, 
chairman, and Esquires York, Kiernan, Mynatt, Smith, Pulliam, 
Caldwell, Crews, Irby, Walker, Jones, Hill, Walton, Black, Hall, 
Moore, Swan, Miller, Glisson, Brooks, Goodlett, and Stone—the fol- 
lowing entry appears of record, to wit: 

Ordered by the county court of Shelby County, That the following 
rates of taxation be, and the same are hereby, established for county 

purposes for the year A. D. 1870: 
O4 General purposes, 20 cents on the $100 worth of taxable 
property. 

Mississippi river railroad bonds, 20 cents on the $100 worth of 
taxable property. 

Coupon tax, 20 cents on the $100 worth of taxable property. 

Judgments for costs in various courts, 10 cents on the $100 worth 
of taxable property. 

Bridges, 10 cents on the $100 dollars worth of taxable property. 

Privilege tax, one-half of State tax on all privileges taxed by the 
State. 

o—194 
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Poll tax, same as State tax. 

Ayes—Esqrs. York, Kiernan, Mynatt, Smith, Pulliam, Caldwell, 
Crews, Irby, Walker, Jones, Hill, Walton, Hall, Moore, Swan, Brooks, 
Goodlett, and Stone—18. 

Noes—Esqrs. Black and Miller—2. 

Entered, Book F, page 5. 

Shelby County Court. April Term, 1870. 
SATURDAY, Apri 16, 1870. 

The quarterly court of Shelby County, Tenn., met pursuant to 
adjournment—present and presiding, Esquire Thomas C. Bleckley, 
chajrman; also present Esquires Kiernan, Mynatt, Jones, Walton, 
Black, Hall, Moore, Swan, Miller, Glisson, and Goodlett, associate 
justices; also present C. W. Lyman, deputy clerk, and A. P. Curry, 


acting as sheriff—when the following proceedings were had: 
+ ‘ * * + r 4 


¥ 


Ordered, That the tax heretofore levied On) the Lith inst. 
65 for COUPOTs be, and the Sane shall read is follows: ‘Ten cents 
on each $100 worth of taxable -property for the bonds to the 
Memphis and Ohio railroad, and 10 cents for the bonds of the Mis- 
sissipp! River Railroad Company, to be collected in cash. 
Ordered, That the court do now adjourn to meet on the first Mon- 
day in July, A. D. 1870, at 9 o’clock a. m 
Kxamined and approved. 
T. C. BLECK LEY, Chairman. 
Entered, Minute Book I, pages 46-50. 


And on Wednesday, July 6, 1870, one of the days of the July 
term, 1870, of the said quarterly court—present, Esquire Thomas C. 
Bleckley, chairman, and Esquires York, Carroll, Kiernan, Mynatt, 
Moncrief, Pulliam, Caldwell, Brewer, Crews, Harrell, Irby, Walker, 
Jones, Holman, Hill, Walton, Black, Swan, Miller, Glisson, Brooks, 
Goodlett, and Stone, associate justices—the following entry appears 
of record, to wit: 

The following report was submitted by Esquire W. H. Walker: 


To the county court of Shelby County: 


We were appointed by your honorable court to represent the stock 
of Shelby County in the Mississippi River Railroad Company, at 
their annual meeting of stockholders on the 31st of May last. 

We were prevented by an injunction from holding an election for 
directors. ‘That injunction has been withdrawn, and the stockholders 

are to meet In Memphis on the 8th July inst. 
66 There are many rumors of bad faith by the managers of 
the road, the truth of which we know nothing. 
Respectfully, 
WM. H. WALKER. 
HENRY T. JONES, J. P. 
HUME F. HILL. 


t sie i ee ee ee tah, hoe: 
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Which report was, on motion, received and ordered to be spread 
upon the minutes. 

Ordered by the court, That Hons. Robertson Topp and A. H. 
Douglass be, and they are hereby, appointed to cast the vote of 
Shelby County at the election to be held July 8, 1870, of the stock- 
holders of the Mississippi River Railroad Company for directors of 
suid company, in place of Esqs. William H. Walker and Henry T. 
Jones, whose resignations have been tendered and accepted this day, 
and that the clerk certify the fact to Messrs. Topp and Douglass by 
furnishing a copy of this order. 

Entered, Book F, pages 58, 59. 


And on Thursday, October 6, LS70, one of the days of the October 
term, 1870, of the said quarterly court—present, Esq. Thomas C. Bleck- 
ley, chairman, and Esqs. Witherington, Forgey, York, Ligon, Giles, 
Kiernan, Winters, Moncrief, Sneed, Pulliam, Crews, Herring, Allen, 
Walker, Jones, Holman, Buntyn, Hoegel, Brown, Burke, Elliott, 
Muore, Miller, Glisson, Brooks, Massey, H. C., and Stone—the follow- 
ing entry appears of record, to wit: : 

The following report was submitted by the clerk: 


67 OFFICE COUNTY CLERK, 
Mempeuis, TenNN., October 6, 1870. 
To the worshipful county court of Shelby County, Tenn.: 

May it please your worships, | have the honor herewith to present 
lo you a tabular statement, exhibiting the value of taxable property 
in each of the seventeen civil districts of the county, with the rate 
of taxation and the tax computed for the State, and the various 
taxes levied for general and special county purposes. 

i ' +. * ‘ * 


* * * 

Totes Vannes i ee a »poons on GU a wae OO 
. * * * » « ’ 

For Miss. River railroad bond tax at 20c. eee 
* » * $ + . © 


Respectfully submitted. 
JAMES REILLY, Clerk. 


Which said report was, on motion, received and ordered to be 
entered of record, and a committee, consisting of Esqs. Walker, 
Glisson, and Winters, appointed to examine the tax books referred 
to, and report with reference to compensation for services rendered 
In preparing the same. 

entered, Book r’, page LSY. 

And on Thursday, October 13, 1570, one of the days of the said 
October term, 1870—present, Esquire Thomas C. Bleckley, chairman, 
and Esquires Winters, Elliott, Moore, Burke, and Glisson, associate 
justices —the following entry appears of record, to wit: 

Ordered by the county court, That the tax colleetor of Shelby 

68 County be, and is hereby, authorized and instructed to collect 

in cash, for the year LS7Q, all the railroad and coupon tax, 

and tax assessed for the payment of judgments. 
* * . 


* * : + * 
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Statement of Mississippi River railroad bonds and coupons can- 


celed. 

March 19, 1870. 
Coupons Nos. 1 to 138, inclusive, total 158, @ $60 ....-~-- $8,250 
139 to 250. A ii caine 6,720 
251 to 300. ne. (a Seo... 3.000 
$18.000 
Bonds Nos. 1 to 15, 1,000 ea. .--- PETS LORE SO oe i os ne 
. “ 16 to 15, 1,000 ea. UEOS ee Fe a 3.000 
“s a 2? OVO 
ih et sass ens inslignnbies wantacninbune dad adibes 2,000 


$23 O00 


[, William McLean, tax collector for Shelby County, certify that 
the above is a full, true, and correct statement of Mississippi River 
railroad bonds and coupons collected by me and canceled in 1870 
up to this date. 

Memphis, 'Tenn., Oct. 12, 1870. 

Received the above bonds and coupons, Oct. 12, 1570. 


JAMES REILLY, Clerk. 


Ordered by the court, That the clerk of this court be, and he is 
hereby, authorized to caneel the Mississipp! River railroad bonds 
and coupons paid over to him by William MeLean, LiX collector, 
and that said bonds and COUPOls be tiled in his office. 


To the worshipful county court of Shelby County, Tenn.: 


The undersigned respectfully represent that they have canceled 
the Mississippi River railroad bonds and coupons set forth 
69 in the statement of Wm. McLean, tax collector, October 12, 
1870. 
JAMES REILLY, 
County Court Clerk. 
W. B. GLISSON., J. P. 


Kntered, Book IF’, pages 246, 247. 


And on Monday, January 2d, 1871, one of the days of the Janu- 
ary term, 1871, of said quarterly court—present, Esquire Thomas 
C. Bleckley, chairman, and Esquires Witherington, York, Ligon, 
Reynolds, Duncan, Giles, Winters, Moncrief, Sneed, Pulliam, Cald- 
well, Brewer, Crews, Allen, Irby, Walker, Jones, Holman, Jr., Bun- 
tyn, Hoegel, Brown, Burke, Elliott, Moore, Miller, Glisson, Brooks, 
Massey, H. C., and Stone—the following entry appears of record, to 
wit: 

The following report was submitted by W. P. Wilson, Esq., attor- 
ney for the county: 
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To the worshipful county court of Shelby County, at January 

quarterly term, 1871: 

The undersigned, having been ordered by your honorable body to 
examine and ascertain whether or not any unlawful appropriations 
made during the time that the county commissioners were in power, 
and to use such means as are provided by law to recover back the 
amounts so, paid out, report that they have accordingly made such 

i examination and have brought suit against Barbour Lewis to test 
the law in respect to a large number of appropriations made by the 
late county commissioners, to make good warrants issued on appro- 

priations, and what said warrants were worth on the market. 
70 If successful in that suit it will then be time enough to 
bring suit on the others. 
Respectfully submitted. 

W. P. WILSON, 

Att'y for Shelby County. 

T. C. BLECKLEY, Chi'n. 


January 9d, 1871. 


Which said report was, on motion, received and committee con- 
tinued. 
entered, Minute Book F, page 249. 


And on Thursday, January 12th, 1871, one of the days of the 

January term, 1871, of the said quarterly court—present, Esquire 

Henry T. Jones, chairman pro tem. and Esquires York, Rose, 

; Winters, Monecrief, Sneed, Wallace; Pulliam, Caldwell, Crews, 

Walker, Hoegel, Brown, Burke, Elliott, Moore, Miller, Glisson, and 
Brooks—the following entry appears of record, to wit: 


It appearing to the court that the condition of the interests of the 
County of Shelby, in the subseription of three hundred thousand 
dollars ($500,000) to the stock in the Mississippi River railroad is 
very complicated and perhaps precarious : lt is therefore ordered, 
That the committee or commissioners heretofore appointed to exam- 
ine into and report the condition of the interests of Shelby County 
and for other purposes be enlarged by the appointment of three 
commissioners or committeemen, consisting of Esquires J. M. Crews, 
Wilham Wallace, and B. F. Dunean, to join the commissioners or 
committee already appointed in their investigations, and make a 
joint report at the time already designated for their report on the 

various matters relating to the whole subject. 


7] Said special committee to act in conjunction with or sepa- 
c rate from the committee already appointed, as said special 
<7 committee may deem proper. 


Entered, Minute Book F, page 324. 

The order appointing said original committee having been entered 
on Tuesday, October 11th, 1870, when there was present Esquire 
Thomas C. Bleckley, chairman, and Esquires Witherington, Forgey, 
Kiernan, Winters, Sneed, Pulliam, Caldwell, Crews, Herring, Allen, 
Irby, Jones, Holman, Buntyn, Hoegel, Brown, Burke, Elliott, Moore, 
Miller, Glisson, Brooks, and Stone, and is as follows: 
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Ordered, That a committee, cousisting of Esquires Glisson, Winters, 
and Burke, together with W. P. Wilson, attorney of Shelby County ; 
Hon. A. H. Douglass and Hon. Robertson Topp, be, and the same are, 
appointed to examine into the matters and things in reference to the 
Mississippi River Railroad Company, and shall report what action 
shall be taken by this court in reference thereto. 

Entered, Minute Book F, page 230. 


And on Tuesday, April 11th, 1871, one of the days of the April 
term, 1871, of said quarterly court—present, R. B. Miller, chairman 
pro tem., and Esquires Witherington, Forgey, York, Giles, Rose, 
Winters, Moncrief, Sneed, Wallace, Pulliam, Caldwell, Crews, Her- 

ring, Allen, Irby, Walker, Jones, Holman, Burke, Elliott, 
72 Moore, Buntyn, Hoegel, Brown, Glisson, Brooks, Massey, H. 
~ C., and Stone—the following entry appears of record, to wit: 

The following report was submitted to the court: 


To the honorable county court for Shelby County: 


The undersigned, a committee appointed by your honorable body 
at the present term to consider and examine the report made by 
Samuel Mosby, W. B. Greenlaw, W. M. Farrington, H E. Garth, A. 
Woodruff, and Hiram A. Partee, Esquires, in reference to the county 
finances, looking to a speedy and permanent improvement of then, 
beg to report they have performed the duty assigned, and, in con- 


junction with the above committee, submit the following report, to 


wit: 
* 7 + * x + 4 
Resolved, 12. “That a special tax of fifteen cents (15e.) on the one 
hundred dollars be assessed to pay the Mississippi River railroad 
bond tax.” 
Which r solution was rejected. 
* * + ry * * 
(Signed) S. MOSBY. 
H. E. GARTH. 
WM. B. GREENLAW. 
WM. M. FARRINGTON. 
A. WOODRUFF. 
ELIJAH PULLIAM, J. P. 
EK. W. CALDWELL. J. P. 
W. WALLACE, J. P. 
P. M. WINTERS, J. P. 
J. M. CREWS. J. £. 
W. B. GLISSON, J. P. 
Entered, Minute Book I page +} 4. 


The report of Wm. Wallace et als., the committee to inves- 
3 tigate and examine the books, accounts, contracts, and condi- 
tion of the Mississippi River Railroad Company, was, on 
motion, received and filed. 
Entered. Book F, page $20. 


— 
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And on Wednesday, April 12th, 1871, one of the days of the April 


A 
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term, 1871, of said quarterly court—present, Robert B. Miller, chair- 
man pro tem., and Esquires Forgey, Giles, Rose, Winters, Moncrief, 
Sneed, Pulliam, Caldwell, Brewer, Crews, Allen, Walker, Jones, Hol- 
man, Buntyn, Hoegel, Brown, Burke, Elliott, Moore, Glisson, Brooks, 
Massey, H. C., and Stone—the following entry appears of record, 
to wit: 

On motion of Esquire J. M. Crews, Esquires Winters, Rose, and 
Caldwell were appointed by the court to cast the vote of Shelby 
County in the next election to be held for directors of the Mississippi 
River Railroad Company. 

Knte red, Book ia . page LS. 


* K * * t * ‘ 


Ordered by the court; That the action of this court refusing to levy 
the special tax of fifteen ceats on the one hundred dollars’ worth of 
property of Shelby County, to pay the interest on the bonds of the 
Mississippi River Railroad Company, be, and the same is hereby, re- 
considered and rescinded, and upon ap yplie ation of Alfred 'T. Lacey, 
president of the Mississippi River Railroad Company, and also John 
LL. Norton, secretary, a special tax of fifteen cents on the one hun- 
dred dollars be asse ssed LO pry the interest on the Mississip pi River 

railroad bonds. 
74 But the same shall not be a waiver of the right of this court 
to order the money collected on said assessment withheld at 
any time when it may appear to the courts that.the officers of the 
road are misappropriating funds or failing to prosecute the work on 
the road with due diligence. 
To which above order the said Lacey and Norton agree. 
Entered, Book F, page 438. 


And on Friday, July 7th, 1871, one of the days of the July term, 
L871, of the said quarterly court—present, Esquire Thomas C. 
Bleckley, chairman, and Esquires Witherington, Forgey, York, 
Ligon, Reynolds, Giles, Rose, Winters, Moncerief, Sneed. W allace, 
Pulliam, Brewer, Crews, He ‘rring, Harre!l, Allen, [roy, Walker, Jones, 
Holman, Buntyn, Ho gel, Brown. Burke, Elliott, Moore, Miller, Glis- 
son, Brooks, Massey, H. C., and Stone—the following entry appears 
of record, to wit: 

Whereas on April 12, 1871, the same being one of the days of 
the April term, 1871, of this court, an order was passed assess- 
ing a tax of fifteen cents on the one hundred dollars’ worth of 
property in Shelby County, to pay the bonds issued by Barbour 
Lewis, president of the board of county commissioners, to the Mis- 
sissippi River Railroad Company; and whereas said tax was levied 
conditioned upon the “proper appropriation of funds,” and “the 
prosecution of the work on said railroad with due diligence ;” and 
whereas the said tax was levied under a misapprehension or with- 
out a knowledge of the law in the case; and whereas the supreme 

court of Tennessee have lately decided that the acts of Bar- 
o bour Lewis, as president of the board of county commissioners 
of Shelby County, were unauthorized and void; and whereas 
the said bonds were issued by the said Barbour Lewis, president, 
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&e., without the consent of this court had and obtained, according to 
law; and whereas it appears to the satisfaction of the court that the 
said railroad company have not, nor are not, prosecuting the work 
on said road with due diligence; and whereas this court has been 
advised that said tax assessment is illegal: Now, therefore, for the 
joint and several reasons above stated, be it ordered by the court, That 
the said order of April 12, 1871, laying a tax of fifteen cents on the 
one hundred dollars’ worth of property as aforesaid, be, and the 
same is hereby, reconsidered, revoked, and held for naught, and ; 
the tax collector of Shelby is hereby ordered to fail and refuse to 
collect said tax. 

Be it further ordered, That the clerk of this court furnish to Wm. 
McLean, tax collector, a copy of this order. 

And be it further ordered, That this order shall not be revoked, 
except by a vote of the majority of the magistrates of Shelby County. 

Entered, Book IF, page 511. 


And on Tuesday, October ord, 1871, one of the days of the Octo- 
ber terin, 1871, of. said quarterly court—present, Esquire Thomas 
C. Bleckley, chairman, and Esquires Witherington, York, Duncan, 
Giles, Hall, Spelman, Winters, Moncrief, Pulliam, Caldwell, Wallace, 
brewer, Harrell, Allen, Irby, Walker, Jones, Holman, Hoegel, Brown, 

Burke, Elliott, Moore, Miller, Glisson, Brooks, and Massey, 
76 HH. C., associate justices—the following entry appears of record, 
to wit: 

The following report was submitted to the court and ordered to 
be spread on the minutes: 


OrrICE CoUNTY CoURT CLERK, 
Mempeuts, TenNN., Oct. 2, 1871. 
To the worshipful county court of Shelby County, Tenn.: 

May it please your worships, I have the honor herewith to present 
to you a tabular statement exhibiting the value of taxable property 
in each of the 17 civil districts of the county, with the rate of tax- 
ation, and the tax computed for the State, and the various taxes 
levied for general and special county purposes. 


* > * 4 * * 
LN ESN ALLE ALM LOG LEM, 
+ sf 2 + * + 


lor Mississippi River Railroad bend tax, @ 15 cents $56,822 40} 
a ok ¥* *K 4 ~~ + 

The above report makes an exhibit of the taxes under the first 
assessment, and includes the 15 cents levied to pay the bonds issued 
by Barbour Lewis, president of the board of county commissioners, 
to the Mississippi River Railroad Company. 

By a subsequent order of the court this tax was revoked. 

All of which is respectfully submitted, 


JAMES REILLY, Clerk. 


Entered, Book I, page 542. 
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And on Thursday, October 5, 1871, one of the days of the October 


term, 1871, of-said quarterly court—present, Esquire Thomas C. 
Bleckley, chairman, and Esquires Witherington, York, 
77 Ligon, Reynolds, Dunean, Giles, Hall, Spelman, Winters, 
Moncrief, Pulliam, Caldwell, Wallace, Brewer, Allen, Walker. 
Jones, Holman, Buntyn, Hoegel, Brown, Burke, Elliott, Moore, 
Miller, Glisson, Brooks, Massey, H. C.; Massey, Jeremiah, and Stone 
—the following entry appears of record, to wit: 

Ordered, That the order of this court made at the July term, 1871, 
suspending the colleetion of the tax levied to pay the subse ‘ription 
of Shelby County LO the capital stock of Mississippi River Railway 
Company be, and the sume 1s hereby, rescinded, and the tax collector 


is hereby instructed LO proceed with the colleetion of said tax of 


fifteen cents on the hundred dollars as already assessed, and that 
when collected the same shall be held subject to be paid over to the 
parties entitled to receive it on the order of the chairman of this 
court whenever he shall have satisfactory evidence that the work on 
the road from Memphis to the north line of Shelby County is under 
contract and in process of construction, the money to be paid out 
only on the estimates of the chief engineer of the work. 

Ayes—E squires York, Ligon, Reynol ds, Duncan, Giles, Hall, 
Spelman, Winters, Moncrief, Pulliam, Caldwell, Wallace, Brewer, 
Hoegel, Brown, Burke, E lliott. Moore, Miller, Brooks, Massey, Jere- 
miah, and Stone—22. 

Noes—Esquires Witherington, Allen, Walker, Jones, Holman, 
Buntyn, and Glisson—7. 

Kutered, Book G, page 7. 


And on Tuesday, October 10th, 1871, one of the days of the 

78, said October term, 1871—present, Esquire Thomas C. Bleck- 

ley, chairman, and Esquires Witherington, Ligon, Hall, Spel- 

man, Winters, Moncrief, Wallace, Pulliam, Caldwell, Brewer, Allen, 

Irby, Jones, Buntyn, Hoegel, Brown, Burke, Elliott, Moore, Miller 

Glisson, Brooks, and M: assey, H. C., associate jus stices—the following 
entry appears of record, to wit: 

Whereas the assessments for State and county taxes made by the 
late so-called county commissioners of Shelby County for the years 
1867, 1868, and 1869 were made for taxation authorized by law, but 
not by the county court, the only agents of the county and State 
authorized to make such assessments; and whereas said assessments 
are invalid without the approval of this court; and whereas a large 
majority of the tax-payers have paid the taxes thus assessed, and It 
would be unjust to allow the delinquent tax-payers to escape this 
burden that prompt payers have long since settled : 

It is therefore ordered by this court, That the rate of taxation fixed 
by said commissioners for said years of 1867, 1868, 1869, for State 
and county purposes in the ( ‘ounty of Shelby, State of Tennessee, 
and the valuation and assessments of realty in said county as shown 
by the tax books of said county commissioners for said years, be 
adopted by this court as fully as if this court had made and fixed 
them in the first instance,and that W. W. McDowell, uttorney for 
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said State and.county, proceed to enforce the claims and liens of 
said county and State in pursuance to the former order of this court 
made July 7th, 1871. 

It is further ordered, That said order of July 7th be so modified as 
to allow the attorney for said county and State reasonable compen- 
sation for his services instead of a certain per cent., as authorized in 

said former order. 
7 But nothing in these orders shall be construed as a ratifi- 
cation of any other acts of said commissioners, or of their 
authority to have made the said assessments in the first place. 
Entered, Book G, page 49. 


And on Wednesday, January 3d, 1872, one of the days of the 
January term, 1872, of the said quarterly court—present, Esquire 
Thomas C. Bleckley, chairman, and Esquires Witherington, Murray, 
York, Ligon, Duncan, Giles, Hall, Spelman, Winters, Moncrief, 
Sneed, Wallace, Pulliam, Caldwell, Crews, Herring, Allen, Walker, 
Jones, Holman, Buntvn, Hoegel, Brown, Burke, Elliott, Moore, Mil- 
ler, Glisson, brooks, Massey, H. C.; Massey, Jeremiah, and Stone, as- 
sociate justices—the following entry appears of record, to wit: 

On motion of Esquire Wallace, a committee, consisting of Esquires 
Wm. Wallace, T.’L. Giles, and b. F. Duncan, were appointed to rep- 
resent and vote the stock of Shelby County in the Mississippi River 
Railroad Company in the convention on the 9th and 25th of Janu- 
ary, 1872. 

Entered, Book G, page YO. 


And on Tuesday, January 9th, 1872, one of the days of the said 
January term, 1872—present, Esquire Thomas C. Bleckley, chair- 
man, and Esquires Witherington, Murray, York, Ligon, Duncan, 

Giles, Spelman, Winters, Moncrief, Sneed, Wallace, Pulliam, 
80 Caldwell, Herring, Allen, Irby, Walker, Jones, Holman, 

Buntyn, Hoegel, Brown, Burke, Elliott, Moore, Miller, Glis- 
son, Brooks, Massey, H.C., and Stone, associate justices—when the 
following entry appears of record, to wit: 

Ordered by the court, That FE. W. Caldwell be appointed, in addi- 
tion to the delegates already appointed, to vote the stock of the 
County of Shelby in the meeting of the stockholders of the Missis- 
sippi River Railway Company. 

Entered, Book G, page 123. 


And on Thursday, July 11, 1872, one of the days of the said July 
term, 1872—present and presiding, Esquire Thomas C. Bleckley, 
chairman; also present, Esquires Witherington, Murray, Ligon, 
Spelman, Winters, Moncrief, Sneed, Wallace, Pulliam, Caldwell, 
Herring, Harrell, Allen, Irby, Walker, Jones, Hoegel, Brown, El- 
liott, Hall, Miller, Glisson, Brooks, and Massey, H. C., associate 
justices—the following entry appears of record, to wit: 

The following report was submitted to the cdurt: 


To the worshipful county court of Shelby County, Temn.: 
I have the honor to submit the following report of bonds and 
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No of 


Coupon 


I 


eel eel el el ee el el ee ee ee ee 


l of bond 24 
l 
l 


l of bonds 27, 


J) ) 
; ae 


l 
l 
l 
I 
l 


iii ell el ee a 


October 12, 1870 


When delivered by 


tax collector 


October 12, 1870-- 


sé 


ee 


February 16, 1871 - 


February 16, 187] 
April 24, 187] 


February 16, 187] 


—— = — —- 


ioe ee ee 


—— — ee oe 


— a a i: le a 


coupons of the Mississippi River Railroad Company .taken up and 
canceled by Wm. MeLean, tax collector of Shelby County, and filed 
my ofhce, and showing the dates upon which they were received 
me, and the number of each bond: 
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Amount. 


$1.060 
1.060 
1,060 
1.060 
1.060 
1,060 
1,060 
1.060 
1.060 
1.060 
1.060 
1, O60 
1.060 
1,060 
L.OGO 
1.060 
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1,060 
1 060 
1.060 
1.060 
1.060 
1.060 
60 
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1.060 
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1.060 
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1 ,O6O 
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| 060 
| 060 
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OO 
OO 
OO 
OO 
OO 
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No. of No. of W hen delivered by 
bond. coupon tax collector. 


44 Anelt M4871... cccccueuse. See 
" . 1,060 00 


Amount. 


46 l Ponedary 16, 187% ...naccresacas Eee 
47 l BMG DE, TEE cnccctdicmeaae | ee 
45 ] Pemraiey 36. 167) . 2. die Bee ee 
49 1 heat aan, ETI: FS 1,060 00 
50 l ws ee PR ON 1,060 00 
ol 1&2 PO GB, 2678 6c nnckiintcinnioneen ae 
2 1&2 . 3 cihihseniet Maier etsin ahah Aas 1120 O00 
De L& 2 reoreary: 36, 3071. ..<s icdatous os pee ee 
*5 1&2 Re | § Mme TG 
5D 1&2 May 17, 1872 onnianed ibaa aaa’ Aan ae 
56 1 & 2 “ 2 ein uihiiiia diane dabei nn 
o7 1&2 : sineaseaieu icant cediaka nk) <a 
08 1&2 ‘ % ‘hiivtiieenntaeiieiees ale 
59 1&2 ” m tiacssepdeniabinelamieaciaas. ” - hn 
60 LX 2 * ¥ MR eee! OMe, 
61 1&2 -. " snesosicipajucgi deaitadiieibiidacd '*. a nn 
62 1&2 DRE DE, BOCD vind jctiionmaquaiiin = Saaae 
63 l April 24, 1871 ----- ssiepaiiaies «ee 
o£ Pt & s | Sep Ee ys Seaecee ey ene e ear 120 00 

65 1&2 February 16, 1871 ...--- beta a ae 
66 ] . . ; REET 


67 ] ROT Bi BOT indica wwtuws ais 1,060 00 
6S ] ‘ “ oo , 1.060 OO 
69 l February 16, 1871 - , anes 1,060 OO 
70 ] “ " NP Meme FO 
71 1&2 gt St, OES ee 
72 ] April 24, 1871...--. ieuienielbieat 1,060 00 
73 1 & 2 fe Pep KER Liticopte +: Rae ae 
74 1&2 “s . ies a 1.120 00 
75 I ep a ener dae i ee 
76 1 & 2 iicuiea . ia ae 
wi 1&2 z ” Sek icincecisink ¥ tka ee 
78 1&2 . “5 OO RSS . LI es 
9 l& 2 4 5 See Ce alles an 
50 L& 2 , * Sg eR Mer we MR 
$1 L& 2 e i PL MR NAS meee 
$2 Ld 2 ¥ Z iicoraniceihcnlabiteahciabegaiiitdaseisiia, <<: a 
$3 Ll & 2 * din eak areata Un hidaiiiaaeit a 
84 lL & 2 May a Se 1,120 00 
85 Ll & 2 ' ' isan sila Ey ES: 1,120 00 
SO te Re ee aan ake, Gung) Sen Ot ane a et 1.120 OO 
87 1&2 rt paella aes as Se L120 00 
88 1&2 4 icin ahihaliek cial adicaaiieni ek ~ an ae 
89 1&2 . “9 ASME SOOM ge TE 
90 1 & 2 o id mete 1,120 00 
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4 
No. of No. of When delivered by Deemed, 
bond coupon. tax collector. 
91 1&2 Jane SG, SEte onan wow ekentaahianle 1,120 00 
92 1&2 . FE inc on ee 
1 of bond 93 Oetoher 12. 1610... « cnnncecesce 60 OO 
] 7 ne . . ‘eo a ies 60 OO 
] 7 Oy) . " eee EE 60 OO 
| “ Ot) as - ini ate Aide ad 60 OO 
gi | s “ a a wna 60 00 
US L& 2 February 16, 1571. sebeeunipiiiniaaan:: ae 
$4 
| 99 1 & 2 April 24, 1871 .------.-------- 1,120 00 
1 of bond 100 October 12, 1570-. angel winiadiliaae 60 O00 
} | 10] . 2 sistas 60 00 
) I ” L102 “ , Pe Ee 60 OO 
4 | 103 “ ” ay es saiilieialanl G0 O00 
) ] L104 ' - igen ae 60 OO 
| LOS » 2 eee KES Se 60 OO 
| 106 3 ae alee 60 00 
| _ LO7 . . i ee 60 00 
| 108 “ " saad } 60 OO 
] a LO - . ial ocala 60 OO 
! 110 % “ onal 60 00 
| 11] ° ’ | ares: 60 00 
l 112 ” 4 iat eee GO 00 
os 113 re 60 00 
I 114 ” ” apa aera? 60 00 
| " 115 “ . mit 60 00 
l 116 " = aa 60 00 
117 ' , : oe 60 00 
| 11s . ” ip aae 60 00 
| 11% “ - <i 60 OO 
| ' 120 5 “ ; 60 00 
| ¥ 121 lll 60 00 
122 : 60 OO 
| 123 st 60 OO 
l 124 G60 OO 
| 125 ‘ : ee 60 OO 
| 1? " HO OO 
| 127 eee 60 OO 
| 12S Hoan HO OO 
| 129 . ’ Papenagasy 60 00 
a | 150 atin 60 OO 
‘Te 
| ” 13] . “ : Boe 60 OO 
| 132 r 60 OO 
1 133 60 00 
| 134 é 60 OO 
l 135 60 OO 
| . 136 é‘ ; 60 OO 
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No. of No. of When delivered by 
bond. coupon. tux collector. 
] October 12, 1870. -.- at aeRe 60 OO 
| 2a v“ ; a 60 OO 
l « 3¢ ‘ . 5 le aE ie: 60 00 
| : 60 00 
l 60 00 
l 60 OO 
| 60 OO 
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l 60 O00 
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] 
1 
] 
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l 
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Amount. 
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No. of No. of When delivered by eee nee 
bond. coupon. tax collector. ; 
2 . otoper 22, 3870... ...... slab 60 00 
a as : ane 60 00 
“ . ss ar 60 OO 
: ie 60 00 
G - 6 ae 60 00 
vi “3 . Se wn 60 OO 


of bond 


di 
S - a Ses 7 H0 OO 
Ss) - " HO OO 


240 ¥ : sa See 60 OO 
241 " 7 : : 60 00 
Z42 . 6 ms 60 OO 
245 . - see APPL, 60 00 
tf @ ” a 60 00 
5 - ' ae Age te ; 60 OO 
6 a “ ; se te 60 OO 


ri ees GO O00 
» > 2 i ea 60 OO 
J ‘ . Pe I ee ae CBO OO 


() v4 “ : 60 OO 


25] ‘6 ‘ oe 60 OO 

259 6 ‘ | 60 OO 
93 o ioe 60 OO : 
4 a . er 60 OO 
a ” ° £ a 60 OO 


ar “ 4 fe HO -O0 
7 i aa $4 oe ee : 60 OO 
98 . . | at 60 00 


st) 
l 259) “ . ; ee ieee 60 OO 
] 260 . " pe ok. eee 60 00 
] 26] ¥ " fe a er «ee E 60 OO 
“ 262 : : ‘ 60 O00 
| 263 SOR ae : 60 O00 
” 264 . ” Se ads 60 OO 
] POD ” ” TE Ne iS 60 OO 
266 “ ” ekg <pbee. ED 60 OO 
l 207 ° ' a ES eT 60 OO 
208 ” . SE TE 60 OO 
l ze: 269 " of es oe, eae 60 00 
270 ” Psy aie a ae 60 OO 
| 271 sa _ Dek ee ae 60 00 
] 242 " ” neti dubia. 60 O00 
l % 273 ' Lee oe AE SARs 60 OO 
] 274 ” nase : 60 00 
” 240 siti Ne aN 60 O00 
l : 276 o PS SS 60 O00 
l “ 217 - ‘ aE ot ea 3 60 00 
] . 218 s n lh aad i Oe he 60 OO 
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No. of No. of When delivered by Aiea 
bond. coupon. tax collector. 
| of Doma Bae CORO Ee lO te sec nc cceuemese 60 00 
l . 251 “ 2 wenenunitisity anndiaaaiaia Mais 60 OO 
l % 282 ” P PE pM 60 OO 
l “ 283 4 " ntimaiihipimets a 60 00 
] . 284 . . siesian dentin ime ane 60 OO 
] " 285 . ™ PE CMa nS EN 60 OO 
| ™ 286 x“ 7 niin teiietitens 60 OO 
l 7 287 ‘i _ : co cncntpiastieeeaeeaia 60 OO 
| moire Zoo. ee vsinieneiienia tes 60 OO 
l 1 289) - " ee wanemaiiliitiviages 60 OO 
| o 290) we ¥ ts dina deena anne 60 OO 
‘) 
| " 291 ° gn C8 SERENE a name 60 OO 
l ™ 292 £ ¥: ae ub sieiclaliiicsiieaciniiaas 60 OO 
| “ 293 - i te idecesel apes 60 OO 
] ~ 204 ™ " EAD RRP ee ET 60 OO 
l as 295 " gO rea, 60 O00 
l ” 26 " soeneenincmieniaaaed 60 OV 
l ~ 297 e plage ne oe a 60 OO 
] ” 208 _ = ee 60 OO 
l ™ 299 5 ea eon ree NTT sacle 60 OO 
] ” 300 Fr 60 OO 


$109,220 00 
All of which is respectfully submitted. 
JAMES REILLY, 
County Court Clerk. 


Which said report was received and ordered to be spread on the 
minutes; and it appearing that the foregoing report was acted upon 
on the 8th day of July, and the clerk neglected to make the proper 
entry, it is ordered that this entry shall be nune pro tune. 

Minute Book G, pages 380-387. 


And on Wednesday, July 3, 1872, one of the days of the July term, 
1872, of the said quarterly court—present, Esquire Thomas C. 
Bleckley, chairman,and Esquires Witherington, Murray, Ligon, Giles, 
Hall, Spelman, Winters, Moncrief, Sneed, Wallace, Pulliam, Cald- 
well, Brewer, Herring, Harrell, Allen, Walker, Jones, Holeman, 
Buntyn, Hoegel, Brown, Ellott, Miller, Glisson, Brooks, Massey, H. 

C.; Massey, Jeremiah, and Stone, associate justices—the 
9] statement of the canceled Mississippi River railroad bonds 
and coupons was, on motion, referred to the county attorney. 

Entered, Book G, page 330. 


And on Friday, July 12, 1872, one of the days of the July term, 
1872, of said court—present, Esquire Thomas C. Bleckley, chairman, 
and Esquires Witherington, Murray, Ligon, Giles, Hall, Spelman, 
Winters, Moncrief, Sneed, Wallace, Pulliam, Caldwell, Herring, 
Allen, Irby, Walker, Jones, Holeman, Hoegel, Brown, Elliott, Mil- 
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ler, Glisson, and Brooks, associate justices—the following entry ap- 
pears of record, to wit: 

Ordered by the court, That the following rates of taxation be 
adopted for the year 1872: 

County tax, 40c. on $100 worth of property. 

Bridge tax, 5c. on $100 worth property. 

School tax, 10c. on $100 worth property. 

Selma railroad tax, 30c. on $100 worth property. 

Miss. River R. R. tax, 15e. on S1LOO worth property. 

Memphis & Ohio R. R. coupon tax, 10ec. on S100 worth property. 

State tax, 40c. on S100 worth property. 

Judgment tax, 10c. on $100 worth property. 

Dog tax, $2 on each taxable dog. 

Polls, same as State tax. 

entered, Book G. page LOG. 


9? And on Wednesday, January Sth, 1873, one of the days of 

the January term, 1573, of said quarterly court—present, 
Esquire Thomas CO. Bleckley, chairman, and Esquires Witherington, 
Murray, Spelman, Winters, Monecrief, Sneed, Wallace, Caldwell, 
Brewer, Herring, Harrell, Allen, Walker, Jones, Holman, Hoegel, 
Brown, Elliott, Hall, Miller, Brooks, Massey, H. C.; Massey, Jeremiah, 
and Stone. associate justices—the following enury appears of record, 
to wit: 

Whereas this county holds the certificate of three hundred thou- 
sand dollars of the capital stock in the Mississippi River Railway 
Company; and whereas since the issuance of the certificates the 
said Mississippi River Railway Company has consolidated with the 
Paducah and Gulf Railroad Company, under which act of consoli- 
dation the company hitherto known as the Mississippi River Rail- 
way Company becomes an integral part of the Paducah & Memphis 
Railroad Company : 

It is therefore ordered, That the said certificates of stock in the 
Mississippi River Railway Company be surrendered to the Paducah 
and Memphis Railroad Company on the condition that said Paducah 
and Memphis Railroad Company issue to the County of Shelby cer- 
tificates for stock in the Paducah and Memphis Railroad Company 
in lieu of the certificates for stock 11) the Mississipp1 River Railroad 
Company, and that the clerk of this court be directed LO surrender 
the said certificates of the county and recelve the certificates for a 
like amount in the capital stock of the Paducah and Memphis Rail- 
road Company. 

Entered, Book G, page DTS. 


93 The following report was submitted to the court: 


To the honorable county court of Shelby County : 

Your clerk respectfully begs leave to make the following report 
of the aggregate amount of taxable property in Shelby County, and 
the taxes due thereon for the year 1872: 


* * * * K * . 


a rn _ 
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Total real and personal property ...---.---.-- .----- $38,248,604 64 
Total value of capital invested in merchandise 3,729,811 00 
* * * * . + &* 
Mississipp1 River R. R. tax @ 15e. on $100 wind $62,967 75 
; * * . * * 


All of which is respectfully submitted. 
January Ist, 1873. 


JAMES REILLY Clerk. 


Which said report was, Ol motion. ord red LO be recelved and 
spread On the minutes. 
Entered, Book G, page 585. 


And on Friday, January 10th, 1873, one of the days of the Janu- 
ary term, 1873, of the quarterly court of Shelby County—present, 
squire Thomas C. Bleckley, chairman, and Esqs. Witherington, 
Duncan, Spelman, Winters, Monerief, Sneed, Wallace, Pulliam, 
Caldwell, Brewer, Herring, Irby, Walker, Jones, Holman, Hoegel, 
Brown. elliott, Hall. Miller, Brooks. Massey, Hf oy. and Stone, ASSO- 
ciate justices—the following entry appears of record, to wit: 

Ordered by the court, That Wm. Wallace be, and he is hereby, 

appointed to cast the vote representing the stock of Shelby 

o4 County in the meeting of the stockholders of the Padueah 

and Memphis Railroad Company, to be holden in the city of 
Memphis, January 11th, 1873. 
Entered, Book (x. page OLS. 


And on Monday, January 13th, 1875, one of the days of said Jan- 
uary term, 1873—present, Esquire Thomas C. Bleckley, chairman, 
and a quorum of justices—the following entry appears of record, 
tO WIL: 

Ordered, That the date inserted in the order authorizing Esquire 
Wim. Wallace to cast the vote of Shelby County at a meeting of the 
directors and stockholders of the Paducah and Memphis Railroad 
Company, be changed from the 11th day of January, 1873, to the 
Lith of February, LS73. 

Entered, Book HH. page >. 

And On Tuesday, April Sth, IS75, one of the days of the April 
term, 1873, of said court—present and presiding, Esquire Thomas 
C. Bleckley, chairman; also present, Esquires Witherington, Mur- 
ray, York, Ligon, Duncan, Spelman, Winters, Moncrief, Sneed, Wal- 
lace, Pulliam, Caldwell, Brewer, Herring, Irby, Walker, Jones, Hol- 
man, Buntyn, Hoegel, Brown, Holst, Brooks, Massey, H. C.; Massey, 


Jeremiah, and Stone, associate justices—the following appears of 


record, to wit: 
The report of James Reilly, clerk of the county court, show- 
V5 ing the amount of Mississipp! River railroad bonds delivered 
to him and canceled to March 29th, 1878 ($142,772.49), in- 
cluding amount reported at a former term of this court, was, on 
motion, received and ordered to be filed. 
Minute Book H, page 63. 
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And on Thursday, July 10, 1873, one of the days of tue July | 
term, 1873, of said court—present, Esquire Thomas C. Bleckley, | 
chairman, and a quorum of justices—the following entry appears 
of record, to wit: 

The following report was submitted to the court: 

The committee to whom was referred the matter of recommending 
a rate of taxation to be levied for the year 1873, for railroads and 


other county purposes, respectively suggest the following rates, to 
wit: 
* * * * + + 4 
Miss. River R. R. bond tax, 20c. per $100. 
¢ * * + * + * 
WM. WALLACE. 
TOM HOLMAN, Jr. 
ELIJAH PULLIAM. 
Which said report was, on motion, received and adopted, and it is 
ordered that the said assessment as recommended be levied for the 
current year. 
A yes—Esquires Duncan, Guiles, Spelman, Winters, Moncrief, 
Sneed, Wallace, Pulliam, Caldwell, Allen, Walker, Jones, Holman, 
Buntyn, Hoegel, Brown, Holst, Brooks, and Stone—19. 
Entered, Book H, page 162. 
And on same day, Thursday, July 10, 1873, the following entry 
appears of record: —_ 
96 The following report of the receipts and disbursements of 
Shelby County for the six months ending June 30th, 1873, 
was submitted to the court: 
Receipts. 
¥ * 7 aes + * * 
ne oe we 2 ee Pee... mccmedemanca SaRIOe 20 i 
* * * + * * * 
The following bonds and coupons issued by the County of Shelby 
fell due during this period: 
50 Mississippi River R. R. bonds, due Jan. 1, 1873___-----. $50,000 
Coupons (Miss. River R. R.), due Jan. 1, 1873..-----.---.. 18,000 
+ * * x * * . 
The county will have to raise the following amounts during the 
ensuing twelve months: ” 
On Jan. 1, 1874, Mississippi River R. R. bonds... ..---.---. $50,000 
" Hs ’ ” ” CR ites enennon 18,000 
Total Mississippi River railroad ........-.....-.-- $68,000 
¥ * + * + * * 
Respectfully submitted. 
JAMES REILLY, Clerk. 
=—_— 


x = 
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Which said report was, on motion, received and ordered to be 
spread upon the minutes. 

Minute Book H, pages 162, 163, 164. 

And on Wednesday, November 1%, 1875, one of the days of the 
October term, 1873—present, squire Thomas C. Bleckley, chair- 
man, and a quorum of justices—the following entry appears of 
record: 


97 Report of James Reilly, County Court Clerk. 
OrFrice County Court CLERK, 
Memputs, Nov. 17, 1873. 
To the worshipful county court of Shelby County, Tenn.: 
May it please your worships, | have the honor herewith to present 
to you a tabular statement exhibiting the value of taxable property 
in each of the seventeen civil districts of the county, with the rate 


of taxation, and the the tax computed for the State, and the various 


taxes levied for general and special county purposes. 


g 
+ * * * . + + 

iD wee i a ee $42.814.996 
* * * * * + 

Por BMiws. B. B. 108 @ 2 conc ncncse | anemia . ee 
* * + + kK + * 


Respectfully submitted. 
JAMES REILLY, 
County Court Clerk. 


Which said report is ordered to be received and spread upon the 
minutes. 
Entered, Book H, page PDD. 


And on ‘Tuesday, January 20, 1874, one of the days of the Janu- 
ary term, 1874, of said court—present and presiding, Thomas Hol- 
man, Jr., chairman; also present, Esquires Giles, Hammontree, 
Sneed, Wallace, Pulliam, Herring, Walker, Jones, Buntyn, Hoegel, 
Brown, Elliott, Thompson, Brooks, Massey, H. C., and Stone, asso- 

ciate justices—when the following proceedings, among others, 
YS were had, viz. 
The following report was filed: 


* * * k * * * 


Receipts for the year ending Dece mber ol st, 1872. 


* * * * * * . 
a Bg OM eS eee sie cin ts tape nieces tania 
* ¥ * * * * € 
The following bonds and coupons fell due during the year: 
50 Miss. River R. R. bonds, due Jan. 1, 1873. -....-...---- $50,000 
7 “coupons, “ Oe, eae hidahinan' ae 
* * * * * * * 


JAMES REILLY, Clerk. 
Book H, pages 379-381. 


Se ee ee 
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And on Friday, April 10, 1874, one of the days of the April term, 
1874, of said quarterly court—present, Esquire Tom Holman, Jr., 


chairman, and a quorum of justices—the following entry appears of 


record, to wit: 

We, the committee appointed to examine the report of W. W. Mc- 
Dowell, attorney for the county, and to report on the same, beg leave 
to state that they have carefully examined and considered the same, 
and we fully endorse all the essential provisions of said report, and 


in order to put the same into effect we recommend the adoption of 


the following orders, viz: 
It is ordered by the court that the rate of taxation for the year 
1874, for county and railroad purposes, be fixed as follows, viz: 
* + * * " + + 
Mississippi River raijroad tax, on each $100 of assessed property, 
15 cents. 
* * * * ’ 4 ‘ 
Ayes—Esquires Douglass, Hammontree, Spelman, Winters, 
99) Moncrief, Sneed, Wallace, Caldwell, Allen, Irby, Walker, Jones, 
Elliott, Thompson, Miller, Holst, Brooks, Massey, H. C., and 
Stone-—19. 
Entered, Book H, page 433. 


And on Thursday, October 8th, 1874, one of the days of the October 
term, 1874, of said quarterly court—present, Esquire Tom Holman, 
Jr., chairman, and a quorum of the justices—the following entry 
appears of record: 


Report of James Re lly, Clerk. 


To the honorable county court of Shelby County: 


Your clerk respectfully begs to submit the following report, show- 
ing the aggregate of all the taxes levied by the county for all pur- 
poses for the year 1874: 


* * * *x * * + 
Total value of real and personal property ....... $37.054.6903 
+ . * * . * * 
Mississippi River R. R. tax, 15c. on the $100 ---. 56,377 0325 
* * * * * + 


Respectfully submitted. 

JAMES REILLY, Clerk. 

Entered, Book I, page 31. 

And on Monday, April 12th, 1875, one of the days of the April 
term, 1875, of said court—present and presiding, Esquire Tom Hol- 
man, Jr., chairman ; also present, Esquires York, Murray, Hunter, 
Douglass, Giles, Hammontree, Spelman, Winters, Quigley, Moncrief, 

Sneed, Coleman, Pulliam, Caldwell, Brewer, Fletcher, Allen, 
100 +=Fleming, Irby, Harrell, Jones, Hoegel, Elliott, Thompson, 

Miller, Egnew, Brooks, Massey, Jeremiah, and Stone—29— 
the following appears of record: 


~~ 


~~“ 


~t 
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Financial Condition of Shelby County, Tennessee, April 1st, 1875. 


Debits. 
Mississippi River R. R. bonds and coupons -._...--_-.$100,768 00 
. * + * . ¥ * 
Credits. 


Amount of uncollected taxes for 1874: 
Mississippi River R. R. tax .... ~~~ ae ki ee 


Report approved by the court and ordered to be spread upon the 
minutes. 
Minutes I, 200, 201. 


And on Monday, April 24th, 1876, one of the days of the April 
term, 1876, of said court—present and presiding, Esquire Tom Hol- 
man, Jr., chairman; also present, Esquires York, Murray, Douglass, 
Hanimontree, Winters, Quigley, Sneed, Pulliam, Irby, Harrell, 
Walker, Hoegel, Thompson, Miller, brooks, and Stone—16—the fol- 
lowing entry appears of record, to wit: 


Reece upts of Shelby County, Tenn.. for 1875 County Pevenie. 


¥ ¥ ¥ : . *« 
Mississippi River R. R. tax..---..--- oe Le 
* * si . * . 


10] Financial Condition of Shelby County on January, 1876. 


Dr. 
Mississippi River R. R. bonds and coupons outstanding ~. $99,928 00 
* * _ + . - * 
Cr. 
James Reilly—amount Mississippi River R. R. funds 
SRD TOGINGE CONROETIOEE 6 ieee sees csinn sentinst sscc ws cies sco cena eee 
* - ¥ * . *K ss 
Kk. FRANKLAND. 
Mississippi River R. R. tax. -- 5 sist ne smn stray seein ak ee 


Minute Book I, 547-549. 


And on Thursday, April 5th, 1877, one of the days of the April 
term, 1877, of said court—present and presiding, Esquire Tom Hol- 
man, Jr., chairman; also present, Esquires Murray, Crockett, Quig- 
ley, Harrison, Coleman, Caldwell, Allen, Ellis, Lewis, Hoegel, Elliott, 
Kgnew, Jones,S. H., Ramsey, and Elam, associate justices—the follow- 
ing appears of record, to wit: 


Financial Condition of Shelby County. 


Assets. 
* * * + + * 
James Reilly, receiver Mississippi River R. R. tax... $3,782 85 
* x * * * * * 


visi. tl OE eae 


Ror hae Sent 
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Debits. 
* * > * * * * 
Mississippi River R. R. bonds and coupons outstanding ~.$76,368 00 
* * 


* + * * + 
Minute Book J, page 267. 

102 And on Wednesday, April 10th, 1878, one of the days of the 

April term, 1878, of said court—present and presiding, Esquire 
Tom Holman, Jr., chairman; also present, Esquires Murray, Hunter, 
Hammontree, Crockett, Quigley, Winters, Harrison, Coleman, Cald- 
well, Wellborne, Abingdon, Harrell, Ellis, Lewis, Hoegel, Elliott, 
Egnew, Jones, 5S. H., Ramsey,and Elam, associaie justices—the follow- 
ing entry appears of record, to wit: 


Financial Condition of Shelby County, Tennessee, April 1st, *S78. 
Liabilities. 


Mississippi River R. R. bonds and coupons outstanding --$70,308 00 


+ *. a * * 
Assets. 
James Reilly, account Mississippi River R. R. tax..-... $248 38 
*. i ¥ * *. * 


Minutes J, page 400. 

And on Friday, ‘April 18th, 1879, one of the days of the April 
term, 1879, of said court—present and presiding, Esquire Tom Hol- 
man,Jr.,chairman; also Associate Justices Murray, Crockett, Quigley, 
Winters, Alexander, Pryor, Kimbrough, Bledsoe, Hoegel, Elliott, 
Kgnew, Mason, Stone, and Elam—14—the following appears of rec- 
ord, to wit: 


103 Financial Condition of Shelby County, April 1st, 1879. 


: + * * * * 


Liabilities. 


* + * * * + >: 
Mississippi River R. R. bonds and coupons .. -- -~- .- $69,645 00 
+ * * * * * * 


Minutes Ix . page (5. 

And on Monday, April 12, 1880, one of the days of the April term, 
1880, of said court—present, Esquire Tom Holman, Jr., chairman, 
and a quoruln of justices—the following entry appears of record, 
to wit: 

The committee to whom was referred the matter of the rate of 
county and special taxes for the year 1880 respectfully suggest the 
following as the rates to be fixed: 

* * ” * * * + 

In reference to the proposition to levy a tax of 10 cents on the 

$100 of taxable property to meet the bonds issued to the Mississippi 
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River railroad, to be paid out upon the conditions annexed, a ma- 
jority of your committee recommend that the same be done. 

Respectfully, 
S. HAMMONTREE. 
P.M. WINTERS. 


We, a majority of the committee, reeommend that no levy be 
made on account of said bonds to the Miss. River Railroad Com- 
pany, believing as we do that such a levy would be unwise, unjust, 
and illegal. 

Respectfully, 
TOM. HOLMAN, Jr. 
b. C. BLEDSOE. 


LO4 Whereupon the following order was presented to the court: 

It is ordered, Thatan assessmentof ten cents on the one hun- 
dred dollars of taxable property in Shelby County be levied for the pur- 
pose of discharging any liability of the county on the subscription 
of stock to the Mississippi River Railway Company, the same, when 
collected, to be paid out by the trustee on warrants drawn by the 
chairman of this court to the persons entitled thereto. 

Provided, That this assessment shall not be placed in the hands of 
the trustee for collection until the engineer of the Memphis, Padu- 
eah and Northern Railroad Company shall certify to the chairman 
of this court that the entire unfinished portion of the railroad from 
Memphis to Paducah is under contract for construction: And pro- 
vided further, That no part of said tax shall be paid on the warrant 
of the chairman of this court until the said railroad is completed 
and trains are actually running thereon from Paducah to Memphis: 
And provided further, That no part of said taxes to be paid until the 
chairman of this court has received stock in the Memphis, Paducah 
and Northern Railroad Company amounting to three hundred thou- 
sand dollars: And provided further, That it is hereby distinctly un- 
derstood and declared that the action of this court In making said 
assessments is not to be taken as evidence of a ratification of the 
original subscription to the Mississippi River Railway Company or 
to be used in any manner Whatever In any suit now pending or that 
may hereafter be pending on said subscription. 

Which order was rejected by the following vote: 

Ayes—Douglass, Hammontree, Winters, Alexander, Coleman, 

Kimbrough, Egnew, and Mason—s. 
105 Noes—Hunter, Moffett, Herring, Gowen, Jones, Allen, 
Bledsoe. Harrell, Holman, Elliott, and Elam—11. 

Whereupon it was moved to reconsider the vote refusing to levy 
10c. tax for Mississippi River railroad bonds, which motion was 
carried by the following vote: 

Ayes—Hunter, Douglass, Hammontree, Moffett, Alexander, Gowen, 
Kimbrough, Holman, Elliott, Egnew, and Mason—11. 

Noes—Herring, Jones, Allen, Bledsoe, Elam—8S. 

It is ordered. That an assessment of ten cents on the one hundred 
dollars of taxable property in Shelby County be levied for the pur- 

S—194 
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pose of discharging in fall all liability of the county on the sub- 
scription of stock to the Mississippi River Railway Company, the 
same, when collected, to be paid out by the trustee on warrants 
drawn D\ the chairman of this court to thi persons entitled thereto: 
Provided, That before any steps are taken to collect the tax hereby 
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ders of bonds issued in payment of said subscription, 


] 


11 4] 
levied all the h 


is : : ‘ eae , 
and now Ul pala, shal] stipulate lh Writing that they will accept this 
ASSCSSINGCIHLL, together with the unpaid taxes heretotfor assessed for the a 
full satisfaction ot all liability on account of said : 


Same purpose, ill iu 


subscription, and tf} 


} 


le the Siihie with the chairman of this COUT: And 


provided further, That this assessment shall not be placed in the 
hands of the trustee for collection until the engineer of the Memphis, 
Paducah & Northern Ratlroad Compan) shall certify to the chair- 
man of this court that the entire unfinished portion of the railroad 
from Memphis LO Padueah IS under contract for construction: And 
provided further, That no part of said tax shall be paid on the war- 
rant of the chairman of this court until the said railroad is 
106 completed and trains are actually running thereon from 
Paducah to Memphis: And provided further, That no part of 

said tax is to be paid until the chairman of this court has received 
stock in the Memphis, Paducah & Northern Railroad Company 
amounting to three hundred thousand dollars: And provided further, 
That it is hereby distinetly understood and declared that the action 
of this court in making said assessment is not to be taken as -evi- 
dence of a ratification of the original subscription to the Mississippi 
River Railway Company, or to be used in any manner whatever In = 
any suit now pending or that may be hereafter pending on said 
subscription : And provided further, That nothing herein shall pre- 
clude this court from correcting assessments heretofore made. 

Which order was adopted by the following vote: 

Aves—Hunter, Douglass, Hammontree, Moffett, Winters, Alexan- 
der, Gowen, Kimbrough, Holman. Elliott. Egnew, Mason—12. 

Noes—Herring, Jones. Allen. Bledsoe, EF lam—5. 

Entered, Book I , papes 185—487. 


And on Tuesday, October 11th, 1851, one of the days of the Octo- 
ber term, 1881, of said court—present, Esquire Tom Holman, Jr., 
chairman, and a quorum of justices—the following entry appears 
of record. LO wit : 

Whereas it is now certain that the Memphis, Paducah and North- 
ern railroad, as a part of the corporation known as the Chesapeake, 

Ohio and Southwestern, and Chesapeake and Ohio, will be 
107 completed within less than twelve months, and that it will 
thus become a portion of an important trunk line; and 

Whereas in the present condition of matters the county is in dan- 
ger of losing altogether the stock which it subscribed to the original 
enterprise, which by changes and successive sales has become a 
part of the trunk lines above named; and 

Whereas the county can now secure, as it is believed, $100,000 of 
stock in the corporation known as the Chesapeake, Ohio and South- 
western Railroad Company, provided a satisfactory arrangement is 


3°" 


—— 
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made with the holders of the bonds issued to the Mississippi River 
Railroad Company, purporting to be the bonds of the county; 

ln view of which facts, taken in connection with recent decisions 
of the supreme court of the State of Tennessee bearing upon the 
right of the holders of said bonds to enforce the sahie-— 

be it ordered that B. C. Bledsoe, P. M. Winters, and A. D. Hun- 
ter, members of this court, to which the county attorney.and the 
hon. chairman of this court are added and Amos W oodruff, ». II. 
Dunscomb, J. 'T. Fargason, J.T. Pettit, and R. D. Goodwyn, eitizens 
of Shelby County, are hereby appointed a committee for the purpose 
of negotiating a settlement of said bonds, and obtaining a valid title 
to $100,000 of stock in said Chesapeake, Ohio and Southwestern 
Railroad Company, and that said committee report to the present 
term, if practicable, and, if not, to the next quarterly court. 

entered, Book L,, page 204. 


10S) = Quarterly Court of Shelby County. January Term, 1882. 
WEDNESDAY, Jan’y 4th, 1882. 


The quarterly court of Shelby County, Tennessee, met pursuant 
to adjournment—present and presiding, the Hon. C. Ek. Smith; also 
present the following associate justices: Murray, York, Williams, 
Hines, Winter, Gowan, Kimbrough, Wellborne, Rittenhouse, Allen, 
Callis, Holman, Fleming, Slaughter, lam, Prior, and Shelton—when 
the following proceedings were had: 

Ordered by the court, That the committee heretofore appointed to 
meet and confer with the Chesapeake & Ohio Rh. R. Co. in-reference 
to the settlement and compromise of suits on bonds, now pending 
in the circuit court of the United States, be continued. 

Ordered further, That the clerk notify each of said committee to 
meet at the law library, at 11 o’clock a. m. on Saturday next, to 
consult and endeavor to agree upon some final action to be taken 
by the court, and that they be requested to report on next Monday. 

Shelby Co. Quarterly Court. Jan’y ‘Term, 1582. 
Monpay, Jan’y 9, LSS2. 

The quarterly court of Shelby Co. met pursuant to adjournment— 
present and presiding, the Hon. C. E. Smith; also present the follow- 
associate justices: Murray, Williams, Hines, Spelman, Quigley, 

Winters, Prior, Coleman, Gowan, Kimbrough, Welbourne, 
109 ~=—s Rittenhouse, Allen, Bledsoe, Callis, Holeman, Fleming, Egnew, 

Slaughter, Ramsey, and Klanmw li n the following proceed- 


Li} 


’ 
a 


Ings were had: 

Whereas it uppears to the court that Eckstein Norton has brought 
suit against Shelby County, in the circuit court of the United States 
for the western district of Tennessee, at Memphis, on about eighty- 
two bonds issued ‘by the county commissioners of Shelby County to 
the Mississippi River railroad, claiming that said county is lable 
on said bonds, which‘ this court, as the representative of Shelby 
County, deny; and whereas a proposition of compromise has been 
made to this court by said Eckstein Norton, through his attorneys, 
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Gnatt & Patterson, to compromise said suits and claim, and said 
proposition of compromise has been, by this court, referre J to a com- 
mittee composed of prominent citizens of said county : and whereas 
said committee have examined the proposition of compromise offered 
as aforesaid, and also the various questions involved, and a majority 
of said committee have made their report in favor of the county’s 
affecting the terms of compromise offered in substance, which is in 
words and figures as follows, to wit: 


To the hon. county court of Shelby County: 


We, your committee, to whom was referred the proposition of com- 
promise of suits of Eckstein Norton on bonds issued by the county 
commissioners, have considered the matter thoroughly, and in view 
of the doubtful nature of the defense we would recommerid the 
acceptance of the following proposition which has been offered as a 
compromise: That twenty thousand dollars be deducted from the 

bonds and interest; that the cash now in the hands of the 
110 county court clerk, collected on assessments to pay said bonds, 

be applied to the further reduction of the amount claimed, 
and that for the balance the county issue new bonds with coupons 
attached, at six per cent., said bonds — maturity in ten annual in- 
stallments. 

That the bonds so issued be by the chairman paid to the holders 
of the old bonds upon their delivery of same to him, or that he dis- 
pose of them upon the market, if he can obtain above par value for 
them, and in that event he apply the proceeds to the payment and 
redemption of said bonds. 

Respectfully submitted. 

R. D. GOODWYN. 

A. WOODRUFF. 

5S. H. DUNSCOMB. 
JNO. T. FARGASON. 
s, &. Ree eee 

TOM HOLEMAN, Jr. 
JULIUS A. TAYLOR. 
\. D. HUNTER. 


Memphis, Tenn., Jan’y 7th, 1882. 


And whereas a minority of said committee have made separate 
reports, differing from the majority and from each other, and it ap- 
pearing to the court, from a due consideration of all the re ports, to- 
gether with the facts in the case, that the defense of Shelby C ounty 
to the said suits is doubtful, and so considered by said committee; 
and it further appearing that said committee have recommended 
compromise of said claim and suits: 

Now, therefore, in consideration of the premises, and after a full 

consideration and discussion of the whole matter, this court, 
111 not admitting the validity of said bonds sued on or the lia- 
bility of Shelby County thereon, either legally or equitably, 
but hereby ‘expressly denying the same in every sense, nevertheless, 
in view of the recommendations of said committee, in whose opin- 
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ion the defense of Shelby County is doubtful, do hereby order, ad- 


judge, and deeree that the county accept the offer of compromise, or 


will accept the same when agreed to by the said Ex. Norton, as 
modified by this decree, to wit: 

The county will admit her indebtedness as to the balance on said 
bonds and interest, after deducting from the total of same the sum 
of twenty thousand dollars, and this sum so ascertained shall be the 
exact sum admitted to be due said Norton, and no more. 

Upon said agreement by said Ex. Norton the chairman will pro- 
ceed with all convenient haste to ascertain the whole amount, both 
principal and interest, and, after deducting the twenty thousand 
dollars, as aforesaid, shall cause to be paid over to the said Ex. Nor- 
ton, or his solicitors of record, the sum of money now in the hands 
of the county court clerk collected on account of said bonds, and 
take up a sufficient amount of said bonds to cover the same, at their 
estimated value, according to this decree. 

When said payment is made he shall deduct the same from the 
balance of said claim, after first deducting the twenty thousand dol- 
lars, and ascertain the net balance of said claim. 

When the net balance is so ascertained it shall be the duty of the 
chairman and clerk of this court to issue the bonds of Shelby County, 
payable in ten years and redeemable at the pleasure of the county, 

after January Ist, 1887. 
112 Twenty-five thousand dollars (or fifty) of said bonds shall 

be in the sum of five hundred dollars each, and the balance 
of said bonds shall be in the sum of one thousand dollars each, 
and no bond shall be for a fractional part of tive hundred or of one 
thousand dollars. Said bonds shall have coupons attached, and 
shall bear interest at the rate of six per cent. per annum, payable 
semi-annually; shall be properly numbered, and shall be signed by 
the chairman of this court, and countersigned by the clerk of the 
county court, who shall attach to each bond his seal of office; and 
said bonds, before sold or delivered, shall be registered in a well- 
bound book kept for that purpose in the office of the clerk of this 
court, and also a duplicate in the office of the chairman of this 
court, giving the number of the bond, the date of issue, on what 
account issued, the amount of bond, when payable, to whom issued, 
and such other deseription as the chairman and clerk may deem 
necessary or important. When said bonds are so issued, it shall be 
the duty of the chairman and financial agent to endeavor to sell 
the whole or any part of said bonds at the best price obtainable at 
par value, and if he can sell them above par shall do so, and im- 
mediately apply the proceeds to the liquidation of the balance of 
the said indebtedness left unpaid, or sq much as the funds in his 
hands will discharge, taking receipts therefor. Should he, however, 
be unable to sell the same above par, within sixty days after the 
bonds are issued, (which time he shall have to negotiate the same,) 
he shall, at the earliest practical moment, pay over and deliver said 
bonds at par to the said Ex. Norton, or his solicitors of record, who 

shall receive them at par, and at the time take a full receipt 
L135 for said sum, which shall be recorded in the office of the 
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clerk of the county court, and shall also take up the bonds now 
held and sued on by said Ex. Norton. ' 
Upon receipt of any of the bonds herein provided. to be compro- 
mised the chairman shall immediately write across the face of each 
bond so received tue word “canceled,” and sign his name under- 
neath, as chairman, and shall retain all said bonds so received and 
canceled, and make report to the next succeeding term of the 
quarterly court his acts and doings in the premises, But it 1s dis- . 
tinctly understood that this is only a com promise, and is not In- Re 
tended to be binding on the county, unless the said Ex. Norton 
shall agree to the same in full, and carry out its terms in good faith; 
and the acceptance of any money or bonds as provided for, or under 
this decree, shall forever estop him from denying the validity or 
binding force as to him, and the acceptance of the same by him, and 
the carrying out of the terms of this decree by him, shall forever 
estop the county from denying its hability on the bonds to be issued 
under the terms of this decree, this decree being intended as a full 
and final compromise, settlement, and estoppel to both the said Ex. 
Norton or the holders of said bonds sued on and of Shelby County. 
And now comes Ex. Norton, by his attorneys, Gantt & Patterson, 
who presented the offer of compromise to this court, for and in the 


i 


name of the said Extein Norton, who, in open court, and by his 
signature hereto. signed by them as his attorneys, do hereby an- 
nounce to the court that he, said lox. Norton, accepts and auyrees LO 
the terms of the foregoing decree, and further agrees and binds 
himself, upon its passage and final entry of record in this an 
114 court, that he will cause to be dismissed the said suits now 
pending against Shelby County, referred to in this decree. 
ECKSTEIN NORTON, 
By GANTT & PATTERSON, 
lis Altorneys. 


Which order was passed by the following vote: | 

Ayes—Spelman, Prior, Gowan, Kimbrough, Holman, Fleming, 
Kgnew, Slaughter, Ramsey, Elam—10. 

Noes—Murray, Hines, Winters, Wellborne, Rittenhouse, Allen, 
Bledsoe, Callis—s. 

Entered, Minute Book L, 247, &e. 


Shelby Co. Quarterly Court. Jan’y Term, 1882. 
iu ESDAY, Jan’y waBe 4 

The quarterly court of Shelby County met pursuant to adjourn- 
ment—present and presiding, the Hon. C. E. Smith: also present the OE 
following associate justices: York, Williams, Hines, Moffatt, Spelman, 
Winters, Alexander, Prior, Coleman, Gowan. Kimbrough, W el- 
bourne, Rittenhouse, Bledsoe, Callis, Holman, Fleming, Jennings, 
Slaughter, Elam—when the following proceedings were had: 


In re Compromise of Miss. River R. R. Bonds. 


On motion, the action of this court on Jan’y 9th, 1882, in aceept- 
ing the proposition of Ex. Norton as to a compromise with him for 


S 
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the Miss. River R. R. bonds now held by him, was reconsidered by 
the following vote: 

Ayes— York, Williams, Hines, Moffatt, Winters, Prior, Coleman, 
Gowan, Kimbrough, Welbourne, Rittenhouse, Bledsoe, Callis, Jen- 
nings, Klam—15. Noes—none. 


115 In re Compromise of Miss. River R. R. Bonds. 


On motion of Ksq ures b. C. Bledsoe, the minority report of the 
committee to whom was referred the matter of compromise, which is 
in the words and figures, as follows: 

The undersigned dissent from the majority report upon certain 
propositions of the Chesapeake & Ohio R. K., believing that the 


judicial determination of the county’s liability to pay the bonds 


should first be had, and hence would report that the proposition be 
rejected and the suit in court be resisted. 

b. C. BLEDSOE. 
. M. WINTERS. 


Which was adopted by the following vote: 

A yes—York, Williams, Spelman, Winters, Prior, Coleman, Gowan, 
Kimbrough, Welbourne, Rittenhouse, Bledsoe, Callis, Jennings, 
Klam—15. } 

Noes—none. 

L,, 272 


Shelby Co. Quarterly Court. . Jan’y Term, 1882. 
WEDNESDAY, Jan’y 18, 1882. 

The quarterly court of Shelby Co., Tenn., met pursuant to adjourn- 
ment—present and presiding, the Hon. C. E. Smith; also present 
the following associate justices: York, Williams, Hines, Spelman, 
Winters, Prior, Kimbrough, Rittenhouse, Bledsoe, Fleming, Jen- 
nings, Slaughter, and Galloway—when the following proceedings 
were had: 

* * + * x * * 

The question as to proper decree to be drawn in reference to Miss. 
River R. R. matter was, on motion, referred to the att’y gen’l and 
county attorney. 

Book L, 279. 

116 In the matter of the proposition of compromise heretofore 

presented and submitted to this court by Eckstein Norton, by 
his attorneys, Messrs. Gantt and Patterson, the terms of which said 
proposition of compromise were to compromise the certain suits 
heretofore commenced by the said Eckstein Norton against the 
County of Shelby on eighty-two bonds issued by Barbour Lewis, 
president of the board of county commissioners, and which said 
proposition to compromise said suits on said bonds was passed upon 
by this court at a former day of this present January term, 1882, 
on, to wit, the 9th day of January, 1882. 

On the 11th day of January, 1882, the same being one of the days 
of the present January term, 1882, of this court, Tom Holman, Jr., 
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Esquire, being one of the regularly commissioned magistrates of said 
County of Shelby at the time, and then and there a member of this 
court, who had on the said 9th day of January, 1882, it being one 
of the days of the present January term, 1852, of said court, voted 


in favor of the acceptance by the County of Shelby of the terms of 


compromise, as aforesaid, gave notice that he would on Monday, the 
16th day of January, 1882, the same being one of the days of the 
present January term, 1882, of said court, move a reconsideration of 
the vote of this court, taken as aforesaid, on said proposition of com- 
promise, as aforesaid, as the same had been modified and recom- 
mended by the majority report of the committee of the court to 
whom the same had been referred; and the said motion to reecon- 
sider said vote having been accordingly made by the said Tom Hol- 
man, Jr., Esquire,on Monday, the 16th day of January, 1582, the 


same being one of the days of the present January term, 1882, of 


this court, b. J. Kimbrough, Esquire, one of the duly com- 
117 missioned magistrates of Shelby County, and at the time a 

member of the said county court, requested that W. B. Glis- 
son, county attorney of Shelby County, give the court his official 
legal opinion touching the legal liability of the County of Shelby 
on the bonds sued on by Eckstein Norton, and that this opinion be 
read to the court before the taking of a vote on the motion to recon- 
sider, as aforesaid ; and the said county attorney, having appeared 
before the court, gave his official legal opinion, declaring said bonds 
null and void and creating no liability against Shelby County, and 
that this court had no legal night to make or accept the proposed or 


any other compromise touching said bonds, and that the action of 


the court on the said 9th day of January, 1882, in presuming or pre- 
tending to accept the terms of the compromise, as aforesaid, was 
wholly without authority of law. 

Whereupon it was agreed by the court, and so announced, that it 
would hear argument of counsel for and against the motion to re- 
consider, and that all questions as to the merits ot the CASEC ought to 
be discussed. 


Attorney General G. P. M. Turner, on behalf of the people of 


Shelby County, first addressed the court in favor of the motion to 
reconsider being adopted. He was followed by Col. Geo. Gantt, in 
opposition to the motion to reconsider. 

Col. Casey Young, Judge A. Wright, Major W. P. Wilson, and 
Minor Meriwether made arguments in favor of the motion to recon- 
sider. 

Col. Josiah Patterson, Judge R. J. Morgan, Gen’l W. Y. C. Humes, 

and D. H. Poston also addressed the court in opposition to the 
118 motion to reconsider the former action of the court, and the 

whole question being presented to the court, for and against 
the motion to reconsider, the previous question was called, and the 
question before the court was, Shall the motion to reconsider the 
action of the court, as aforesaid, on the said 9th day of January, 
1882, be reconsidered or not? And, the ayes and nays being called, 
Esquires York, Williams, Hines, Moffatt, Winters, Prior, Coleman, 
Gowan, Kimbrough, Welbourne, Rittenhouse, Bledsoe, Callis, Jen- 
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nings, and Elam voted in favor of the reconsideration, and there 
was no vote against the reconsideration. 

Whereupon the chairman of the court announced that the motion 
to reconsider had prevailed, and that the same should be so entered. 

Thereupon Esquire B. C. Bledsoe, one of the magistrates of Shelby 
County, and a member of said court, moved that the minority re- 
port of the comm ittee, LO whom had been referred the motion of 
the compromise as aforesaid, be adopted; which report was as fol- 
lows: 


The undersigned dissent from the majority report upon certain 
propositions of the Chesapeake & Ohio R. le believing that the 
judicial determination of the county’s liability to pay the bonds 
should first be had, and hence would report that the proposition be 
rejected and the suit in court be resisted. 

B. C. BLEDSOE. 
P.M. WINTERS. 


The question of whether the minority report as aforesaid should 
or should not be adopted was put by the chairman of the court, on 
the 17th day of January, 1882, the same being one of the days of 
the said January term, 1882, of said court, and, the ayes and noes 

being called, the following magistrates voted aye, to wit: 
119 York, Williams, Hines, Spelman, Winters, Prior, Coleman, 
Gowan, Kimbrough, Welbourne, Rittenhouse, Bledsoe, Callis, 
Jennings, and Elam. 

And, there being no vote against the same, the chairman an- 
nounced that the said minority report had been by the court 
adopted, and directed that the same be so entered. All which was 
accordingly done. 

Entered, L, 285, ’4, and ’5. 


STATE OF TENNESSEE, Shelby County: 


I, Owen Dwyer, clerk of the county court of said county, do 
hereby certify that the foregoing pages contain a complete transcript 
of all the orders made by the board of county commissioners, and 
by the quarterly court of Shelby County, in reference to the issuance 
of bonds and coupons by Barbour Lewis, president of the board of 
county commissioners, in the name of Shelby County, Tennessee, 
down to the April term, 1882, of said quarterly court, as the same 
appears of record in ny othice. 

Given under my hand and seal of office, at office, this 27 day of 
May, A. D. 1882. 

[Seal County Court, Shelby Co., Tenn. ] 

OWEN DWYER, 
Clerk County Court of Shelby County, 
By LOUIS KETTMANN, D. ¢@. 
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126 >. Plaintiff then offered the deposition of Extein Norton, 

plaintiff, to which defendant objected, on the grounds that 
said deposition was irrelevant and Incompetent, which objection was 
overruled by the court and the deposition admitted, which is in 
words and hgures as follows, to wit: 


. ‘ 


In Cireuit Court of United States for Western District of Tennessee, 
“ut Memphis 


1 
I[XSTEIN NORTON vs. SHELBY County. TENN. 
lnterrogatories and cross-interrogatories to be propounded to Exstein 
Norton (witness for the plaintiff ), a resident of the State of New 


York, to be read on behalf of the plaintiff on the trial of the cause, 
all formality of caption and certificate walv: dl, and only exceptions 
for competency and relevancy being reserved. 
. HUMES & POSTON, 
Altorneys for Plaintiff. 
W. B. GLISSON, 

: Att'y for Shelby Co.. Ténn. 

May 9, 1SSz. 


On this 15th day of May, A. D. 1882, Ex. Norvon, of lawful age, 
being first duly sworn to testify the truth, the whole truth, and 
nothing but the truth, in answer to the several interrogatories hereto 
annexed and propounded to him in the above-entitled cause makes 


bs % answer to the said several interrogatories as follows, VIZ: 
Interrogatory Ist by plaintiff’s attorneys. State your age and 
} present residence, and what connection are you to the plaintiff. 


Ans. I am fifty years of age; I reside in New Brighton, Richmond 
county, New York; [am plaintiff in this suit and in two other suits 
against the same defendant, pending in the same court, to enforce 
the payment of bonds issued by the defendant in aid of the Missis- 

sippi River R. R. Co. 
127 Interrogatory 2d by same. If you should state you are the 
plaintiff in this and the other two suits which are dependent 
upon it, please state what connection, if ariy, you have ever had with 
the Mississippi River Railroad Company, or any company with 
which it was connected or consolidated. If yea,-when did such con- 
nection begin and end, and what was your connection therewith ? 

Ans. I was at one time president and a dircetor of the Mississippi 
River Railroad Company; became such about 1870; I resigned, | 
think, my positgon as president in the latter part of 1870; I was the 
president of the Paducah and Gulf Railroad Company in 1869, and 
from that time up to the date of the consolidation of said Padueah 
and Gulf Railroad Company with the Mississippi River Railroad 
Company. After the consolidation the new company was called the 
Paducah and Memphis Railroad Company; I was elected president 
of the latter company about the time of the consolidation; I think 
| continued to be president until said road was sold under fore- 
closure In 187€ or 1876. 


Interrogatory 3d by same. Did you or not ever, at any time, go 
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before the county court of Shelby County, Tennessee, in reference to 
the payment of the bonds issued by it to the Mississippi River — 

road? If yea, state when it was, what your object was at the time 

In going before that court, what interest at the time you woth 
if any, and what was said and done by you and the county court of 
Shelby county sie | 


Ans. I did go before the county court of Shelby County, Tennes- 


— 


see, at the October term of that court, in 1871, 1n reference to 
128 the bonds issued to th ae ypi River Railroad Company. 
In the summer of the yea Is7] proposals by the Mississippi 


River Railroad Company were ak » to the Paducah and Gulf Rail- 
road Company) for a consolidation of the Prop rties franchises, and 
assets of thi two corporations. My object in roing before the county 
court of Shelby County was to ascertain if the bonds and coupons 
would be paid as they matured and if there was any question in 
regard to them. ‘The interest that I represented at that time was 
that of the Paducah and Gulf Railroad Company, being president 
of that corporation and the owner of four-tenths of all its stock, 
and mv brothers owned about three-tenths. I stated to the court 
the facts as to said pending proposals for the consolidation of the 
two railroad companies properties, franchises, and assets; that | 
was an owner of a large portion of said Paducah and Gulf Railroad 
Company’s properties, franchises, and assets; that the said Paducah 
and Gulf Railroad Company was a completed line of railroad, ex- 
tending from Paducah, Ky., to Troy Station, now Reeves, in Obion 
county, Tennessee, a distance of about sixty-three miles; that the 
road was completed and equipped, and was in active operation, and 
was unincumbered and clear of debt. I distinetly stated to the 
court that before putting my property and the property of others in 
such consolidation with the Mississippi River Railroad Company | 
wished to know definitely what that county wanted to do as to the 
bonds issued by it to said Mississippi River Railroad Company, as 
those bonds constituted a large paar of the assets of the Mississippi 
River Railroad Company. I also’said positively to that court at 
that time that if there was any doubt about that county paying said 
bonds I wanted to know it, and that in that case I would 
129 OP Pose the proposed consolidation ; that I did not intend to 
put the Paducah and Gulf Railroad Company into the con- 
solidation without these bonds were to be paid, and that as | was 
one of the principal owners in the said Paducah and Gulf road, 
owning four-tenths thereof, the consolidation would not be made 
without my consent. There was some discussion between the mem- 
bers of the court as to the building of the line of road, and Esquire 
Walker made some point as to the faithful application of the moneys 
to be paid by the county of Shelby in work on the road. Before | 
left the court-room the court, by a vote, I think, of twenty-three 
ayes to seven noes, adopted an order levying a tax to meet the next 
maturing installment of these bonds and interest, and I was assured 
by Many members of the court that the whole would be paid. 
They seemed anxious to have the consolidation effected and the road 
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completed. The only apprehension manifested by any person was 
that the moneys paid would not be spent on the work of the road. 

Interrogatory 4th by sarhe. If inanswer to the above you should 
state anything about any consolidation of any railroad of which 
you were an officer, and interested in, please state what it was, what 
representations were made by you and the county, and what, if any, 
assurances were made to you of the county’s intention to pay or re- 
ject payment of the bonds so issued by it to the Mississippi River 
Railroad Company. 

Ans. I made the representations and statements to the county 
court which I have set forth in my answer to the third interroga- 
tory, and I received from.the county court the assurances or reply 
which I have set forth in said answer. Nothing was said at the 

county court,or by any of its members, as to the bonds being 
130 = invalid, nor anything in regard to the existence of an inten- 

tion to refuse the payment of these bonds. I had never heard 
of any such intention on the part of the county. I had heard that 
they voted a tax levy to pay some of the bonds and had then re- 
scinded it; and one object I had in view in appearing before the 
court was to ascertain if they intended at that time to make provision 
in the tax levy for the payment of such bonds and interests as would 
then become due. This I stated to the county court in my answer 
to this and the previous interrogatory. I have stated in substance 
what was said and done at the meeting of the county court satisfied 
me that the bonds would be paid. No one raised any question as 
to the validity of the bonds. 

Interrogatory 5th by same. What was the condition of your rail- 
road at date of this interview, if such you say occurred; was it or 
not complete or incomplete, in debt or out of debt, and what was 
your object in going before the said county court? 

Ans. The railroad in which I was specially interested—the Padu- 
cah and Gulf railroad—at the date of the interview above specified ; 
that road was built and in running order from Paducah to ‘Troy Sta- 
tion (now called Reeves Station), a distance of about sixty-three 
miles, completed, equipped, and in active operation and out of debt, 
and my object in going before the county court was to make sure 
that these Shelby County bonds issued to the Mississippi River 
Railroad Company, which were to be a part of the property of the 
new corporation if the consolidation was had, were of any value and 
would be paid as they matured. These Shelby County bonds con- 

stituted a large part of the assets of the Mississippi River 


131 Railroad Company, and the county was a large holder of 


stock of that corporation; and I also wanted to have the county 
fully understand the plan of consolidation which, had been pro- 
posed, 

Interrogatory 6th by same. What effect had such interview upon 
your action, and what, if anything, was done to show good faith 
upon the part of defendant? 

Ans. The effect produced upon me was to satisfy me that there 
was no objection to the payment of the bonds and that they would 
be paid, and that the consolidation was approved by the county 
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court. Ata subsequent meeting of the stockholders of the Paducah 
and Gulf railroad I reported what had occurred, as stated above, at 
my meeting with the county court, and the stockholders of the 
Paducah and Gulf railroad approved the plan of consolidation. I 
considered the levying of the tax to pay the maturing bonds and 
interest was an evidence of good faith on the part of Shelby County, 
and the subsequent return of its stock in the Mississippi River Rail- 
road Company and its acceptance of the stock of the consolidated 
corporation, its voting its stock in favor of the consolidation, was 
also evidence of its vood faith. I voted in favor of the consolida- 
tion, as did my brothers, to whom I stated what had happened in 
my interview with the county court. This neither of us would 
have done had the action of the Shelby County court or the vote of 
the county on its stock been the reverse of what they were. 

Interrogatory 7th. If, in answer to the foregoing questions, you 
should answer that the proposition was to consolidate the Mississippi 
River Railroad Company with the Paducah and Gulf Railroad Com- 

pany, then please state what was the then condition of the 
132. = Mississippi River Railroad Company, finished or unfinished. 
If unfinished, to what extent, and what assets had it? 

Ans. At this time the Mississippi River Railroad Company had 
done but little work on its line, none of which was completed. It 
had spent less than $150,000 in the work of building its line, and 
the only assets of the Mississippi River Railroad Company good for 
any amount or of any real value were certain bonds issued in pay- 
ment of subscriptions of stock by municipalities thereto. Among 
these were about 250 bonds of Shelby County, for one thousand dol- 
lars each. The said county had issued $300,000 in bonds, but had 
paid some bonds and interests before this time. These Shelby 
County bonds were a large part of the assets of the Mississippi River 
railroad. 

Interrogatory Sth by sume. If Vou say any consolidation took 
place, please state the name of the new corporation. And was such 
consolidation effected with or without the knowledge or consent of 
defendant, Shelby County ; what part, if any, did Shelby County take 
in consummating such consolidation ? 

Ans. The consolidation was effected. The name of the new cor- 
poration was Paducah and Memphis Railroad Company. The con- 
solidation was effected with the knowledge of the defendant, Shelby 
County. Shelby County owned $300,000 of stock of the Mississippi 
River Railroad Company, and that county voted on all of its stock 
in favor of the consolidation. 

Interrogatory.9th by same. Has or not Shelby County ever had 
issued to it stock in either the Mississippi River Railroad Company 
or the Paducah and Memphis Railroad Company ; if yea, for what 

amount, whether in one or both companies ? 
135 Ans. Before the consolidation took place Shelby County 
owned $300,000 of stock of the Mississippi River Railroad 
Company. After the consolidation took place Shelby County re- 
turned its said Mississippi River railroad stock to the new corpora- 


me 
- 
i 


EXTEIN NORTON Vs. SHELBY COUNTY, STATE OF TENNESSEE. o 
tion ana received in exchange therefor $300,000 in stock of the 
Paducah and Memphis Railroad Company. 

Interrogatory 10th by same. Has, or not, Shelby County, the de- 
fendant, ever voted its stock in either the Mississippi River railroad 
or the consolidated Paducah and Memphis Railroad Company, and 
has it ever or not offered to surrender it, and has it ever been act- 
ually surrendered, or does it yet retain such stock? If you should 
say 1t has voted its said stock in the meetings of cither company, 
state how often. 

Ans. Shelby County voted on its stock in Mississippi River Rat.- 
road Company for the consolidation; said county voted on the stock 
of the Paducah and Memphis Railroad Company, issued to it in ex- 
change for that issued to the Mississippi River Railroad Company. 
It never offered to surrender the stock in the Paducah and Memphis 
Railroad Company while I continued the president of that corpora- 
tion, and it has never been actually surrendered. [t still owns such 
stock so far as I know. My impressions are that Shelby County 
voted on its stock in all the meetings of the stockholders of the 
Paducah and Memphis Railroad Company—three or four times at 
least. 

Interrogatory 11th by same. Was, or not, your purchase of the 

bonds sued on herein before or after the date of the inter- 
154 ~=view detailed above, when the County of Shelby expressly 
agreed to the consolidation and to pay all of its said bonds? 

Ans. The bonds sued on in this action were purchased by re 
after my interview with the Shelby County court and after the con- 
solidation of the said two corporations and before maturity. 

Interrogatory 12th by same. At the date of the consolidation and 
the occasion you speak of, when you appeared before the county 


court of defendant county and made the enquiry and was assured of 


the validity of the bonds and the prompt payment of the same, how 
much work had been done along the line of the Mississippi River 
railroad? And state as near as you can the total amount expended 
on said road in Shelby County down to the present time. 

Ans. Before the consolidation the proposed line of the Mississippi 
River Railroad Company was about one hundred and fifteen miles 
long; no portion of the line had been completed. I think less than 
$150,000 worth of work had been done on it. After the consolidation 
the road was completed from Memphis to Covington, a distance of 
thirty-seven miles. The grading Was nearly completed some fifteen 
miles north of Covington. The road was also completed from Troy 
Station, or Reeves, Obion county, Tenn., to Trimble Station, fifteen 
miles south, and was graded and bridged and the ties secured from 


Trimble Station to about one mile south of Dyersburg, a distance of 


about twenty miles. The line was located from that point to near 
Ripley, Tennessee, and the right of way nearly all secured. The 
road was completed through the whole of Shelby County—I think 
about twenty-one miles—in July, 1873, and trains have been 
135 running regularly between Covington and Memphis since 
that date. The amount expended in Shelby County, I think, 
is over $350,000, probably over $400,000. 
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Interrogatory 13th by same. Has or not said county ever paid 
to you or ‘others interest or the principal of said bonds; if yea, how 
much has been paid to you and how many of said bonds to other 
parties ? 

Ans. No company has paid me any of these bonds or any interest 
on them. I suppose the word “company ” should be “ county,” in 
the thirteenth interrogatory. I say that at the time I purchased 
these bonds sued on herein [ purchased other bonds of said issue. 
The county has paid me more than $20,000 of such bonds and the 
interest coupons on all of these bonds that I purchased, except the 
few that are included in this suit. I know that the county paid a 
large number of these bonds at different times to other holders than 
myself, and I think that all of these $300,000 are paid, save those 
incladed in these suits. 

Interrogatory 14th by same. What portion of said road in 
Shelby County remains incomplete ; or, if complete, for what length 
of time has it been completed ; and are or not trains, passenger and 
freight, daily passing over the same? 

Ans. No portion of the road in Shelby County remains incom- 
plete. It was all done in July, 1873, and equip ped, and passenger 
and freight trains have been regularly run over it ever since. 

Interrogatory 15th by same. Please state any other facts that 
may be to the interest of the plaintiff that you may know, as fully 

as if specially interrogated in regard thereto. 
136 Ans. I should not have voted for the consolidation of the 

two roads, nor should I have purchased the bonds in suit, 
had not the Shelby County court taken the action I have related, 
and assured me, as I understood it, in the interview which I have 
described, that the bonds were valid, and would be paid as they 
matured. Nor would the consolidation have taken place if the 
action of the county court had been other than what it was. 


EX. NORTON. 


Defendant reserves all exceptions as to the competency and rele- 
vancy of the questions above and the answers thereto, and waives 
cross-examination. 

W. B. GLISSON anp 
G. P. M. TURNER, 
Attorneys for Shelby County. 


137 The foregoing depesition was taken before me as stated in 

the caption, and reduced to writing by E. J. Bunker, a clerk 
in my office and a disinterested person, not of kin or counsel to any 
of the parties to the before-mentioned cause, nor interested in the 
result of said suit. Said deposition was reduced to writing in my 
presence and under my direction, and in the presence of the said 
witness. 

I further certify that I am not interested in the before-mentioned 
‘ause, neither am I of kin or counsel to either of the parties to said 
cause. I further certify that I sealed up the said deposition and de- 
livered it to the express company in the city of New York for trans- 
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portation without being out of my possession, or altered after the 
same was taken. 4 
In witness whereof I have hereunto set my hand and affixed my 
notarial seal, at the city of New York, in the State of New York, on 
this 18th day of May, A. D. 1882. 
[SEAL. } CHARLES NETTLETON, 
Notary Public for New York Co., in N. Y. 


Endorsed: Received by express sealed : opened at request of D. 
H. Poston, and filed May 22,1882. Bell W. Etheridge, clerk. W. 
b. Weisiger, D.C. $10.50 paid by plaintiff. 


LOS 4. Plaintiff here offered the deposition of W. W. McDowell, 

which was objected LO by defendant’s counsel upon the same 
grounds as that of Extein Norton’s, and said objection was lkewise 
overruled, and the deposition was admitted by the court in words 
and figures as follows, to wit: 


In Circuit Court of United States for the Western Division of West 
Tennessee, at Memphis. 


Ex. Norton vs. SHELBY CouNTY. 


Deposition of W. W. McDowell, witness for plaintiff in the above 
and other causes consolidated therewith, taken in the presence of 
Humes & Poston, attorneys for plaintiff, and Wm. Bb. Glisson, for 
defendant, and which it is agreed may be read as plaintiff’s 
testimony on the trial of the cause, subject to all proper excep- 
tions for competency and relevancy. 

HUMES & POSTON, 
Attorneys for Plaintiff. 


y lttorney for Lh fe ndant. Shelby County. 


Question Ist by plaintiff’s attorney. State your age, and where 
you resided in 1871, and what your avocation then and now ts. 
Ans. | am — years of age. In 1871 1 was a practicing attorney 
for Shelby County,and then and now reside in Memphis, and am at 
present the chancellor of the chancery court of this county. 
Question 2d by same. Are you acquainied with the plaintiff; and, 
if yea, for what length of time? 
Ans. lam; have known him for the past ten or twelve years. 
139 Question 3d by same. Please state whether or not you were 
present at the October term, 1571, of the quarterly court of 
Shelby County ; if yea, please state whether or not the plaintiff ap- 
peared before that court and made any statement or enquiry of that 
court or the members thereof regarding certain bonds issued by de- 
fendant county in aid of the Mississippi River Railroad Company 
and certain stocks held by defendant county in that company. If 
yea, state all that was said and done, either by the plaintiff-or said 
quarterly county court of defendant or the members thereof. 
Ans. 1 was county attorney for Shelby County in 1871, and assuch 
was nearly always present when any question of importance was 
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brought before the quarterly terms of the county court of said 
county. At the October term, 1871, of said court, which was a quar- 
terly term, Ex. Norton, the plaintiff in the above-named suit, came 
before that court and asked the privilege of making a statement to 
it, which was granted, when he stated that he and his brothers owned 
a controlling interest in a railroad then called the Paducah and 
Gulf Railroad Company, which was then completed from Paducah 
to Troy Station. He stated the distance, but I do not remember it. 
He also stated that it was free from incumbrance, and that he was 
the president of it. He further stated to the court that negotiations 
were pending to consolidate said road with the Mississippi River 
Railroad Company, and that he and his associates were willing to 
consolidate their road with the Mississippi River railroad, which 
then existed only on paper, and whose assets consisted chiefly of the 
county subscriptions along the line of the road, provided Shelby 
County would continue to make the levies of taxes to meet 
140 ~=—iher bonds, then amounting to $250,000 or thereabouts ; but 
he stated to the court in very emphatic terms that he and his 
ussociates would not go into such a consolidation unless said bonds 
were to be paid, and the suspended tax which had been levied at the 
previous April term and suspended at. the July term was then re- 
lieved, which, if done, he would take as an assurance upon the part 
of the court and county that provision would be made to meet the 
bonds and coupons as they matured. There was much discussion 
between the members of the court, and questions to and replies from 
Norton ; and Esq. W. H. Walker took strong grounds against recog- 
nizing the bonds or levying a tax. After which Mr. Norton again 
stated that while he desired to make the consolidation and then 
proceed with the building of the road from Memphis toward the 
terminus of his road at Troy Station, yet he desired the court to 
fully understand that no consolidation would be made unless the 
county would at once make provision for the payment of remaining 
outstanding bonds which had been issued in the name of the county 
to the Mississippi River Railroad Company, and the county take 
stock in the consolidated road in lieu and in place of that held by 
it in the Mississippi River Railroad Company. After a further inter- 
change of views a motion was made to relevy atax for the year 1871 
to pay the accrued interest and past-due bonds or bonds soon to ma- 
ture and become due, when the following order was made : 
“Ordered, That the order of the court made at the July term, 
1871, suspending the collection of the tax levied to pay the subscrip- 
tion of Shelby County to the capital stock of the Mississippi River 
Railroad Company, be, and the same is hereby, rescinded, and 
141 ‘the tax collector is hereby instructed to proceed with the col- 
lection of said tax of fifteen cents on the hundred dollars as 
already assessed, and that when collected the same shall be held sub- 
ject to be paid over to the parties entitled to receive it, on the order 
of the chairman of the court whenever he shall have satisfactory 
evidence that the work on the road from Memphis to the north line 
of Shelby County is under contract and in process of construction, 
the money to be paid out only on the estimates of the chief engineer.” 
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This order I see in the printed order of the court made in refer- 
ence to said Mississippi River railroad matter, and is correct as I 
now remember it. 

The order was made as an ~*surance to Mr. Norton of the purpose 
of the county, through its « crt, that provision would be made for 
the payment of said bonds as they matured. 

And the consolidated company, called, I believe, the Paducah and 
Memphis Railroad Company, issued its stock to the County of Shelby 
in lieu of the stock in the old Mississippi River Railroad Company, 
which was accepted and voted by the County of Shelby. The facts 
as detailed above are substantially correct. I cannot, of course, 
give the exact language used by Mr. Norton when he made his 
statements to the court, but I have given the substance and import 
of what he said. I resided in Shelby County in 1871, and am 
and was then acquainted with the plaintiff. 


Cross-examination: 


The defendant expressly reserving all exceptions to the above and 
foregoing questions and ‘answers, on the ground that the same is 
offered and has a tendency to explain and add to a record, and there- 

fore is incompetent, proceeds to cross-examine : 
142 Cross-ques. 1. What was the sentiment of the court pre- 
vious to and up to the passage of the order you have copied 
above as of the October term, LS71 4 Was it favorable or unfavora- 
able to said railroad ? 

Ans. My impression is that it was unfavorable prior to the state- 
ment of Norton as detailed above. I infer this from the fact that 
the order which had been made at the April term, 1871, was sus- 
pended or revoked at the following July term. From July until 
October the court was not in session, and | heard very little said on 
the subject, so far as | remember. But the chief objection all the 
time was to paying the subscription without getting any road, and, 
as far as | remember, the July order was incuced by such consid- 
eration. 

And further deponent saith not. 

W. W. McDOWELL. 


Subseribed and sworh to before mie, May LS, ISS2. 
[ SEAL. | Fr. P. POSTON, 
Notary Publie. 
Filed May 20, 1882. 


143 5. Plaintiff then introduced H. b. CULLEN as a witness, who 
testified as follows: } 

[ have been for many years past deputy clerk of the county court 
of defendant. That the bond register of defendant showed that de- 
fendant, by its officers, had paid all the bonds and coupons except 
those shown by said register to be still outstanding, as ShHownh Of 
Exhibit “A” to plaintiff's replication herein, and that all had been 
paid since January Ist, 1870. 
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6. The plaintiff then called J. A. TayLor, who testified that he 
had been for six years consecutively, prior to 1882, the attorney of 
defendant; that during that time no question had been made, to his 
knowledge, by any tax-payer of defendant as to the tax levies to 
meet the instalments of said bonds falling due. No suit was brought, 
to his knowledge, to resist said taxes by any one or more tax-payers, 


This is all the evidence of the plaintiff. 
Defendant's Evidence. 


144 |. Defendant then introduced Jonn Loaausr, who testified 
‘as follows: 

I was clerk of the county court of defendant from Ist of January, 
18665, to the end of November, 1869, and after. Thomas Leonard 
was judge of the county court of defendant during all this time, and 
held his regular courts. As such judge he had a seal different from 
that impressed on the bonds here sued on. I signed those bonds 
and affixed the seal at the instance and under the direction of the 
county commissioners, and not of Judge Leonard. I attached the 
seal to said bonds as it was the seal kept by me as clerk of the 
county court. ‘The county commissioners were appointed, qual- 
ified, and organized as required by the act of the Legislature 
creating the board of county commissioners of Shelby County, and 

took possession of the county court-room and records in 
145 ~=April, 1867, and held the same and exercised the functions 

devolving on the county court until November 15th, 1869, 
when the county court regained possession. The county quarterly 
court did not meet during that time. I was county clerk at that 
time, and recorded the proceedings of the board of counLy com mis- 
sioners during the time said board so held. | 


2. D. M. WirHeRINGTON was introduced by defendant and testi- 
fied as follows: 

I was a justice of the peace and member of the quarterly county 
court of Shelby County at its October term, 1871, and before and 
after that. 1 was present when Extein Norton appeared before the 
court and stated that the Miss. River R. R. and the Paducah and 
Gulf RK. R. were about to consolidate. I do not remember distinetly 
what was said, but the record shows the result. There was great 
opposition to paying or assuming those bonds, but the members 

of the court were afraid that they would have to pay them. 
146 ~=Col. Gantt, Gen. Humes, and Mr. Norton all came before the 

court several times and urged the court to pay the bonds ; 
said it would have to pay them. Judge McDowell, who was then 
county attorney, also advised us to pay. 
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3d. JAMES W. ALLEN was then introduced by the defendant and 
testified as follows: 

I was a justice and member of the county quarterly court from 
its reorganization, November L5th, 1869, onward to the present 
time. Iwas present at the October term, 1871, when Extein Norton 
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and others came before it in reference to the consolidation. I can- 
not recollect distinctly what was said or done, except I know that 
there was great opposition in the court. 


4. W. P. York, a witness for defendant, testified in substance the 
same as Witherington and Allen. 


5. Defendant here introduced the original bill and reeord in the 

case of W. Hl. Walker e¢ als. vs. J. E. Merriman ef als., in the 

147 chancery court of Memphis, which is in words and figures as 
follows. to wit : 


148 ‘THe Srare or TENNESSEE, upon the'relation of W. H. Walker, 

R. N. Bond, D. M. Witherington, W. P. York, James Carroll, 

John C. Campbell, John C. Creighton, P. H. Heinrich, Andrew 

Stewart, F. Smith, Ira Moore, Kk. Pulliam, J. B. Mercer, H. C. 

Brewer, J. M. Thompson, D. A. Harrell, T. C. Blakely, H. T. Jones, 

Thomas Holman, David Hildebrand, W. 8. Walton, S. A. Moore, 

James Hall, R. L. Miller, R. LH. Glisson, U. YU, brooks, J. H. Good- 

lett, Jeremiah Massey, W.S. Smith, of Shelby County, Complain- 
ants, 

i's, 
JAMES E. Merriman, BARBour Lewis, W. H. Waire, WILLIAM 
Hack, and F. W. Lovuts, of Shelby County, Defendants. 


To the Hon. Wm. M. Smith, chancellor, &c., presiding in the chan- 
cery court of Memphis: 
Htumbly complaining, sheweth unto your hon.: Your ora- 
149 tors and relators, who file this bill in the name of the State 
of Tennessee upon their relation, would shew unto your hon. 
that they are residents, freeholders, and citizens of the County of 
Shelby and State of Tennessee, and the owners of taxable real and 
personal property in said county, and have been for many years; 
they are also, all of them, justices of the peace in and for said 
county, duly and legally elected, commissioned, and qualified under 
the constitution and laws of ‘Tennessee as such justices of the peace for 
said county, and the terms of office of complainants, respectively, 
is yet unexpired, and has considerable time yet to continue. 
Complainants further show that. since the election and qualifica- 
tion of complainants, respectively, as such justices they have con- 
tinued to reside in their respective districts, and to discharge the 
duties and exercise the functions of justices of the peace, as by law 
they are required to do, and have, jointly with the other 
150 qualified justices of the peace, held the regular terms of the 
quarterly court of said county until the present April term, 
1867. | 
On the Ist Monday of April, 1867, the date to which they had 
adjourned at the last regular term of said quarterly court, complain- 
ants met at the court-house in Memphis, the proper place of holding 
the said court, to open and hold said term of said quarterly court, 
when and where they found defendants in possession of and occu- 
pying the court-house, assuming to hold said quarterly court, and 
11—194 
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exercising the functions and powers unlawfully of complainants 
when assembled as such quarterly court. 

Complainants further aver and charge that defendants illegally, 
and without authority of law, usurped the powers, functions, and 
privileges of the quarterly court aforesaid, and as such usurpers are 
illegally, and without authority of law, exercising the powers, func- 

tions, and privileges aforesaid. 
15] Complainants further aver and charge that defendants have 

usurped the control and illegally, and without authority of 
law, taken into their custody and Possession the records of the county 
court of Shelby County, Tennessee, and are every day making and. 
entering orders in said records, as a quarterly session of the county 
court of said county alone is authorized to do in regular term time, 
under the constitution and laws of Tennessee, as complainants are’ 
advised and insist. 

Complainants further charge that defendants have unlawfully 
usurped and are now illegally holding the office and exercising all 
the powers and discharging the duties vested in and performed by 
the quarterly court of said county, and also the other functions and 
powers specified in the 25th section of an act purporting to have been 
passed by the last General Assembly of Tennessee, and dated March 
Yth, 1867, a copy of which is hereto attached and marked Exhibit 

A, and prayed to be taken as part of this bill. 
152 Complainants are advised and insist that said act is In vio- 
lation of the constitution of the State of Tennessee in its pro- 
visions, and is not a legal and binding act nor the law of the land. 

Complainants are advised and insist said act is in violation of the 
following provisions of the constitution: This act vests in the vovV- 
ernor the power of appointing to othee these live commissioners, 
whereas by the constitution of Tennessee the Legislature can only vest 
him with power to appoint in cases of vacancies occurring by death, 
resignation, or removal. Sec. —, Constitution of Tenn.; article —, 
os. ~~; pp. —, of the Code. Said act is in violation (p. 19) of see. 8 of 
article 11th of the constitution, and (p. 3) see. 29 of art. 2d of the 
same. Article 5d, sec. 5d, of the constitution vests the legislative 
authority of this State in a General Assembly, to consist of a senate 
and house of representatives, both dependent on the people. ¥ 

ob, article Lith, sec. 8. The Legislature is vested with power 
153 to vest such powers 1n the courts of justice, with regard to 

private and local affairs, as may be deemed expedient. P. 49, 
article 2d, sec. 29. The General Assembly is vested with power to 
authorize the several counties and Incorporated towns in this State 
LO Impose taxes tor COULLY and corporation purposes, NC. 

Complainants are advised and insist that under these sections the 
Legislature can delegate legislative powers for local and private pur- 
poses, to wit, the power of taxation, and other powers for local and 
private purposes, in the courts of justice, but not elsewhere; and 
complainants aver that the history of the State Legislature, from the 
adoption of the amended constitution in 1854 to the present time, is 
in harmony with the requirements of these provisions, as they are 
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advised and believe, and without an instance to the contrary 
154 ~— legislation over the local affairs of the county, including tax- 

ation, roads, ferries, legitimation, ef cetera, has been uniformly 
entrusted to the county courts at their quarterly sessions. 

Complainants are advised and insist that this act under consider- 
ation is directly in violation of the constitution, therefore, in at- 
tempting to vest in this board of commissioners legislative powers as 
to the affairs of the county. 

Complainants are also advised and insist that said act is (p. 49) 
In violation of see. 7th, article 11, of the constitution, not being yel- 
eral in its provisions, but limited in its application to Shelby County 
alone, and having been passed, iis complainants believe, for the 
benefit of the defendants particularly. 

Complainants are also advised and insist that said act is in violation 

of see. t(p. 15), article 7th, of the constitution, beeause it glves 
LD) the power of filling these COURLY othees, in the first place, LO 

the rovernhor, whereas the Leeisiature Can only direct the 
filling of vacancies that may happen by death, resignation, or re- 
moval by appointment. 

Complainants are also advised and insist that said ‘act is in violation 
of see. 12th (p. DO), article Lith, of the constitution, and Bec. 17th of 
article Ist (p. 33), inasmuch as it attempts to close the chancery court 
and present the remedy of injunction from being administered by 
that court to stay this usurpation, however clear the opinion of the 
court may be that it isan usurpation and an infringement of the 
constitution. 

Complainants are advised and insist that said act violates sections 
Ist & 2d of article 7th of the constitution. ‘The eleetions entrusted 
by these sections to the justices Can only by made iit the sesslons of 

the quarterly court, as prescribed by the Code, see. 4179, et 
lob == seg.; but this act prohibits the justices from ever hereafter 

holding a quarterly term, and devolves all the duties and 
vests all the powers of the justices, when presiding us a quarterly 
court, In the defendants as a board of COUNTY comuimissioners, thereby 
giving them the power to elect those officers, which by the consti- 
tution, can only be elected by the justices. 

Complainants are advised and insist that said aet never passed 
the senate or house of representatives as pre scribed by sec. 1S of 
article 2d of the constitution ; and indeed, as they are Informed and 
believe, and as will be seen by a certified copy of the journals of 
both houses, hereto attached iis Exhibit Lb. and prayed LO be taken 
as part of this bill, said bill never passed any reading in either 
house of the General Assembly of Tennessee. 

A bill was introduced into the senate to appoint additional Justices 

and notaries public, and passed three readings and was sent 
L57 to the house, where it was passed on three readings, but 

amended by additional sections of 4. SD, b, 7. WX 5, and Was 
thereupon returned to the senate for concurrence; and the question 
being simply One ot concurrence or non-concurrence in the house 
amendment, or to perfect house amendments, additional sections, 
from 9 to 43, inclusive, embracing the municipal court and officers’ 
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bill for Memphis, being wholly new and original matter, not per- 
taining in any way or germain to the subject-matter of the original 
bill or of house amendments, were offered as a pretended amend- 
ment to house amendment upon the question of concurrence or 
non-concurrence between the two houses, and after the bill had 
passed through all its readings in both houses and under the pre- 
vious question without debate forced upon said house amend- 
ment, and sent back to the house for concurrence, and the 
158 same was concurred in. Thus it would seem this pretended 
act never passed a reading in either house. It was, 1n fact, an 
original bill, not germain to the subject-matter of the first bill, and 
was not offered upon the passage of that bill upon any of its read- 
ings, but was offered after all the readings and upon a question of 
concurrence; and thus this extraordinary measure, in utter disre- 
gard of parliamentary law, the rules of the Legislature, and in fla- 
grant violation of the constitutional provisions requiring that all 
bills shall be read one time upon three seperate days in each house, 
and without which no bill shall become a law, under the previous 
question, is made to assume the form and color of law. Complain- 
ants are advised and insist that is violate of other provisions of the 
constitution not herein set forth, and in other respects not alleged, 
and, therefore, void. 
159 Complainants further allege that the usurpation aforesaid 
of defendants is a wrong and injury to complainants as citi- 
zens and tax-payers as aforesaid and as justices, depriving them of 
their rights and privileges, and is now and will inflict upon all the 
good citizens of the county illegally and wrongfully heavy and 
ruinous taxes and pecuniary charges and expenses, unless the de- 
fendants are restrained by the injunctive order of this honorable 
court. The premises considered, complainants pray that the persons 
named in the caption as defendants be made parties defendants to 
this bill by due process of law and required to answer every allega- 
tion of fact of this bill; and on final hearing complainants pray 
that the said act be declared void, and that the attempt by defend- 
ants to exercise the powers attempted to be conferred on them 
by said pretended act’ of and pertaining to the quarterly 
160 court of this county be declared an usurpation, and that 
they be perpetually enjoined from the exercise of the powers 
attempted to be conferred by said act. In the mean time complain- 
ants pray an injunction to be issued by this hon. court restraining 
defendants from the further exercise of said usurped powers until 
the final hearing of this cause. Complainants pray for general re- 
lief and such other and further relief as may seem meet in the 
premises, and in accordance with justice and the powers of this 
court. This is the first application for an injunction in this case. 
As in duty bound complainants will ever pray, &e. 
WRIGHT & MckISSICK, 
GANTT & WADDELL, 
YERGER & SALE, 
MILLER & J. R. ROBINSON, 
HUMES & MORGAN, 
Sol’s for Complainants. 
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STATE OF TENNESSEE, Shelby County : 

1G] Personally appeared before me, John C. Creighton, an aet- 
Ing justice of the peace in and for said county, R. B. Miller, 

who made oath in due form of law that the facts stated in the fore- 

going bill are true to the best of his knowle «lee and belief 


R. B. MILLER. 


Sworn to and subseribed before me the 9th day of April, 1867. 


JOUN C. CREIGHTON, J. P. 


Endorsed: H. D. Final 3076. W. Hz. ae r el al. vs. James FE. 
Merriman et al. Original bill. No. lid d r a N | DD. Iiled th) day 
of April, 1867. A. Alston, C. & M. 


162 The State of Tennessee to the sheriff of Shelby county : 


Summon James E. Merriman, Barbour Lewis, W. H. White, Wm. 
lack, and F. W. Louis, if to be found tn your county, to appear he- 
fore the chancery court of Shelby County, at the court-house In 
Memphis, ‘Tenn., on the second Monday in May, LS67, next, then 
and there to answer the bill of complaint of the State of Tennessee, 
in the relation of W. H. Walker, R. M. Bond, T. M. Witherington, 
W. P. York, James Carroll, John C. Creighton, r. oe Heinrich, 
Andrew Stewart, T. Smith, Ira Moore, E. Pulliam, J. B. Mereer, H. 
C. Prewitt, J. M. Thompson, D. A. Harrell, T. C. Blakely, H. T. Jones, 
Thomas Holman, and others, a copy of which accompanies this writ. 
Herein fail not, and have you then and there this writ. 

W itness Auguston Alston, clerk and master of said court, at othee 
in Memphis, this second Monday in November, 1867. 

AUGUSTON ALSTON, 
Clerk and Maste v, 
By BENJ. COLEMAN, 
D). bs &. M. 


162) [Endorsed :] No. 1777, N. R. D. In the chancery court of 

Shelby County. The State of Tennessee, in the relation of 
W. H. Walker et als., vs. James EK. Merriman e¢ als. Subpeena to 
answer. Issued 10th day of April, 1867. A. Alston, C.& M. Came 
to hand 10th day of April, 1867, and executed same day upon Jas. 
I. Merriman, Barbour Lewis, W. H. White, Wm. Hateh, and F. W. 
Louis. Crave COpy of bill Lo Barbour Lewis. r. M. Winters, shi ff. 
Rk. W. Bradford, 8S. D.S. Wright, MekKissick, and others, solicitors 
for complainants. 


163 The joint and separate answer and demurrer of Jas. E. Mer- 
riman, Barbour Lewis, Wm. Hack, and F. W. Louis to 

the bill of compl: int filed against respondents by W.H. Walker ef 
als.,on the relationof the State, in the chance ry court at Memphis. 


epg. 880g > saving and reserving, &c., for answer to said bill 
say: They have no knowledge of the facts connected with the pas- 
sage of the bill in controve rsy. They have examined the published 
laws of the Legislature and find the same published therein, and 
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also have an attested copy of the same authenticated and attested 
according to law, which they file herewith, marked Exhibit A, and, 


with ifs attestation and certificate, pray that 1t may be made a part of 


this answer. It is true that respondents (having qualified as re- 
quired by said act) have entered upon the discharge of their 

164. = duties according to said act, and are now engaged in the dis- 
charge of the same. 

Respondents deny that they are usurping any office or franchise 
belonging to any other person, but submit that they are acting ac- 
cording to law. 

Respondents submit that the constitution of Tennessee is not vio- 
lated by said act in manner and form as is set forth in said bill, or 
in any other particular. 

Respondents further demur to said bill, and for cause of demurrer 
Say : 

Ist. There is no equity on the face of the bill. 

2d. The court cannot look behind the solemn attestation and cer- 
tificate on said act. 

3d. The bill is multifarious. 

4th. The court has no jurisdiction in the premises. 

And for other good causes of demurrer. 

And now, having answered said bill, &e., respondents pray 
165 to be hence dismissed, with their costs, &e. As in duty bound 
will ever pray, &c. 
| THOS. R. SMITH, 
M. R. HILL, 
Nol’s Resp'ts. 


The above is substituted in lieu of the lost answer. 
THOS. R. SMITH anp 
M. R. HILL, | 
GANTT & WADDELL, AND orueEnrs, 
Nol’ s. 


Endorsed : State, ex rel. W. H. Walker et als., vs. Jas. I. Merriman 
et als. Answer and demurrer. Thos. R. Smith, M. R. Hill, for 
resp ts. 


166 Srare, at relation of WM. WALKER ef a/s., vs. JAs. E. Merri- 
MAN et als. 


The attidavit of A. J. Fletcher, filed in this cause, and the affi- 
davit of W. W. Coleman, also filed, are treated by agreement of 
parties as if they were the depositions of said affiants taken in form 
to be read as evidence in this cause ; and, if competent and relevant, 
they are to be considered as proof; but otherwise to be excluded. 
The exhibit offered with the original bill, purporting to be an extract 
or copy from the journals of the senate, is to be treated as if authen- 
ticated according to law, and is to be considered as evidence if com- 
petent and relevant; but if not competent and relevant to be ex- 
cluded. It is also agreed that the standing rules of the senate 
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and house of representatives, as adopted by the Legislature 
| 167 of 1865, may be used as evidence; all the above subject to 


objections for competency and relevancy. 

And it is further agreed that the certified and attested copy of the 
act of Assembly creating this court shall be considered as filed as an 
exhibit to defendant’s answer and as a part of the record. 

HUMES, YERGER, anp 
GANTT & WADDELL Anpb orners, 
For Complainants. 
SMITH & HILL, 
THOS. R. SMITH, 
For Defendants. 


Kndorsed : Agreement. 


1GS G. Defendant then offered a certified transeript of the final 
decree of the supreme court of Tennessee in the case of Wm. 
li. Walker et als. vs. J. E. Merriman ef als. 


a | 4 . Y owe ree - . 7 . ” * ec eee . ‘e« 
169 HE STATE OF ENNESSEE: 


Pleas before the supreme court ot said State for the western division 
thereof, at Jackson, on the first Monday In April, A. D. 1871. 


Present: The Honorable A. O. P. Nicholson, chief justice, and 
Thomas A. R. Nelson, Thomas J. Freeman, James W. Deadrick, 
Peter Turney, and John L. T. Sneed, associate judges. 


: To wit: 
W. H. WALKER et al. 


vs. -No. 6 Mem. C. D. 
James E. Merriman et al. } 


JUNE Ist, 1871. 
This cause was this day heard by the honorable supreme court 
upon the transeript of the record below; and the court being of the 
opinion that at the time of filing the bill the complainants were en- 
titled to the relief prayed for, and that the decree below dismissing 
the bill was erroneous, so orders, adjudges, and decrees; but 
170 = it appearing that the act under which the bill alleges the 
defendants usurped office has, since the filing of the bill, 
been repealed, and that the defendants have not, since the repeal 
thereof, assumed to exercise the powers and performed the duties in 
said act named, and are not now doing so, the court is of opinion 
that it is only necessary, under these facts, in addition to what is 


% decreed above, to dispose of the costs of the cause, which is done by 
taxing them against the defendants and awarding execution there- 
for. 


Tue Strate OF TENNESSEE: 

[, John H. Freeman, clerk of the supreme court of said State for 
the western division thereof, at Jackson, do hereby certify that the 
foregoing is a true, perfect, and complete copy of the decree pro- 
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nounced by said court at its April term, 1871, in the cause of 
171 W. H. Walker et al. against James E. Merriman et al., as 
appears of record now on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the court, at office in the city of Jackson, on this 25d day 
of May, A. D. 1882, and of the Independence of the United States 
the 106th year. 

[L. s.] JNO. H. FREEMAN, Clerk, 
By D. P: DAVIS, D. C. 


Kndorsed: W. H. Walker et al. US. J. Ke Merriman el al. Copy of 


decree. 
172 This was all the evidence. 


The court charged the jury to find their verdict for the detend- 
ant, and thereupon the plaintiff tendered this his bill of exceptions, 
which was allowed, signed, and sealed this the 22d August, 1882. 

EK. S. HAMMOND, [seat] 
Ul. SNS District Judge, AC. 


Endorsed : No. 2637. Cireuit court of the United States. western 
district of Tennessee. Extein Norton v. Shelby County.  Billof ex- 
ceptions. Filed August 22d, 1852. Bell W. Etheridge, clerk. W. 
B. W elsiger, D.€. 


173 LU nited States of America, —— Division of the Western 
District of Tennessee. 


In the Cireuit. Court of the United States within and for the 
Division of the Western District of ‘Tennessee. in the Sixth Judicial 
Circuit thereof. 


Proceedings had in said court, at a regular term thereof, begun 
and held for its May term, A. D. 1882, at the United States court- 
house in the city of Memphis, in said district, on, to wit, the 22d 
day of August, A. D. 1852, in the following cause, to wit: 


EXTEIN Norton, Plaintiff, 
ns -No. 2637. 


SHELBY Country, Defendant. } 


Comes plaintiff and moves for a new trial, which 1s by the court 
refused, and thereupon plaintiff tenders his bill of exceptions, which 
is examined, found correct, signed, sealed, and made a part of the 
record in this cause, and plaintiff having sued out a writ of error, 
gave bond therefor, which is approved by the court; and thereupon 
defendant, Shelby County, by its attorney, W. B. Glisson, Esq., ap- 
peared in open court and acknowledged service of the citation and 
copy of writ of error, which is ordered to be entered of record. 


EXTEIN NORTON VS. SHELBY COUNTY, STATE OF TENNESSEE. 89 


174 Unirep STATES OF AMERICA. as: 


The President of the United States to the honorable the judges 
of the cireuit court of the United States in and for the western 
district of Tennessee, Greeting : 


Because in the record and proceedings, as also in the rendition of 
a judgment, ota plea which is in the said cireuit court before you, 
between Extein Norton, plaintiff, and Shelby County, defendant, a 
manifest error hath happened, to the great damage of the said Ex- 
tein Norton, as by — complaint appears, we, being willing that the 
error, if any hath been, should be duly correeted and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October, 1882, in the said Supreme 
Court to be then and there held, that the reeord and proceedings 
aforesaid being inspected the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, and the seal of said circuit court, 
at Memphis, this 22d day of August, A. D. 1882, and 107th of Amer- 
ican Independence. 
[Seal of the Circuit Court of the United States for the District of West Tennessee. ] 


BELL W. ETHERIDGE, Clerk. 
W. B. WEISIGER, D. C. 


1744 | Endorsed a No. 2637. Law. Cireuit court of the United 
States. western district of ‘Tennessee. Iixtein Norton vs. 


Shelby County. Writ of error. Issued the 22d day of Aug., A. D. 
1882. Bell W. Etheridge, clerk. W. B. Weisiger, D. C. 


ve Supreme Court of the United States. 


Know all men by these presents that we, Extein Norton, as prin- 
cipal, and W. K. Poston, as surety, are held and firmly bound unto 
Shelby County in the sum of one thousand dollars, to be paid to the 
said Shelby County and its executors or udministrators; to which 
payment, well and truly to be made, we bind ourselves and each of 
us, jointly and severally, and our and each of our heirs, executors, 
and administrators, firmly by these presents 

Sealed with our seals. Dated this 22nd day of August, 1582. 

Whereas the above-named Extein Norton hath prosecuted a writ 
of error to the Supreme Court of the United States to reverse the 
judgment rendered in the above-ertitled action by the circuit court 
of the United States for the western district of Tennessee, May Slst, 
1882, in case No. 2637, Extein Norton versus Shelby County : 

Now, therefore, the consideration of this obligation is such that if 
the above-named Extein Norton shall prosecute his said writ of 
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error appeal to effect, and answer all costs if he shall fail to make 

good he plea, then this obligation shall be void; otherwise, to remain 
in full foree and virtue. 

EXTEIN NORTON, SEAL. 

By his Att’ys, HUMES & POSTON. [sea = 

W. K. POSTON SEAL. | 


Ackne wledged before me, this 22 day of August, 1SS2. 
BELL W. ETHERIDGE, Cleré. 
W. B. WEISIGER, D. C. 


1753 [Endorsed :] No. 2637. Circuit court of the United States, 

western district of Tennessee. Eextein Norton vs. Shelby 
County. Appeal bond, writ of error bond to United States Supreme 
Court. Filed the 22 day of Aug’t, A. D. 1872. Bell W. Etheridge, 
clerk. W. B. Weisiger, D. C. 


176 UNITED STATES OF AMERICA. 


To Shelby County, of State of Tennessee, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday in October, 1582, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the circuit and western district of ‘Tennessee, wherein Extein Nor- 
ton is plaintiff and you are defendant in error, to show cause, if there 
be any, why the judgment in the said writ of error mentioned should 
not be corrected and speedy justice done to the parties in that behalf. 

Witness the Honorable E.8. Hammond, judge of the district court 
of the United States for the western district of Tennessee, this 21st 
day of August, 1882. 

K.S. HAMMOND, Judge. 


1764 | Endorsed :] No. 2637. Law. Circuit court of the United 

States, western district of Tennessee. Extein Norton vs. 
Shelby County. Citation. Filed the 22d day of Aug., A. D. 1882. 
Bell W. Etheridge, clerk. W. Lb. Weisiger, D.C. Notice of citation 
& copy of writ of error waived and service acknowledged. Shelby 
County, by W. B. Glisson, attorney. Aug. 22d, 1882. 


177 The United States of America, Sixth Judicial Circuit, West- 
ern District of Tennessee. 


I, Bell W. Etheridge, clerk of the circuit court of the United States 
for said western district of Tennessee, do hereby certify that the 
papers hereto attached are a full, true, perfect, and correct copies of 
the original record and proceedings and the bill, &c., in case of 
Walker e¢ al. v. Merriman et a/s., in said court in chancery court of 
Shelby County, as the same now appear of record and upon the files 
in my office in the following cause, to wit: No. 2637. Extein Nor- 
ton vs. Shelby County. 


Oar. 
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In testimony whereof I have hereunto set my name and affixed 
the seal of said court, at office in the city of Memphis, this 28th day 
of October, A. D. 1582, and of the Independence of the United States 
the 107th year. 

[Seal of the Cireuit Court of the United States for the District of West Tennessee. ] 


BELL W. ETHERIDGE, Clerk. 


178 _ [Endorsed:] No. 2637. Circuit court of the United States, 
western district of Tennessee. Extein Norton vs. Shelby 
County. 


Kndorsed on cover: W. Tennessee, ©. C. U.S. No. 194. Extein 
Norton, plaintiff in error, vs. Shelby ‘County, State of Tennessee. 
Miled 22nd February, 1883. 
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United States for the Western District 


; In Error from the Circuit Court of the 
US 
of Tennessee, at Memphis. 


SHELBY COUNTY, TENN., Derenpant wy Error. 


BRIEF AND ARGUMENT OF D. H. & W. K. POSTON 


For Plaintiff in Error. 
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Supreme Court of the United States. 


OCTOBER TERM, 188s. 


EXTEIN NORTON, Plaintiff in Error, 


In Error from the Circuit Court of the United 
v8 States for the Western District of Tennessee, 
at Memphis. 


SHELBY COUNTY, TENN., Defendant in Error. 


ASSIGNMENTS OF ERROR. 


Plaintiff in error assigns the followiag errors to the 
judgment of the court below : 


That the court erred when it charged the jury per- 
emptorily to find their verdict for the defendant. | 


Ist. Because the defendant, Shelby county, having full 
legislative authority to make the subscription in aid of the 
construction of the Mississippi River Railroad through its 
county, and the subscription thereto and bonds therefor 
having been taken and issued in its name and under its 
corporate seal by the Board of County Commissioners, 
which was a de facto, if not a de jure court, created by an 
act of the General Assembly of the State of Tennessee 
end by virtue of the authority and powers delegated to it 
thereby, during the years 1867, 1868 and 1869 and until 
the 15th of November, 1869, held, possessed and exercised 
without question or opposition all the jurisdiction, power 
and functions before then devolved by law on the Quar- 
terly County Court of said county, including the powers 


2 
expressly delegated to it by the act creating it: ‘* To sub- 
“scribe stock to railroads, which the County Court of 
“Shelby has been authorized by general or special laws 
“to subscribe, and under the same conditions and restric- 
“tions, and to represent such stock in all elections for 
“ directors, and to provide for the payment of subscriptions 
“as made.” (Section 25, ch. 46, Acts of 1867.) Where- 
fore its said act in making the subscription and issuing the 
bonds therefor is obligatory and binding on the defendant 


county. 


2d. The defendant county having due legislative au- 
thority to make the subscription and take the stock in 
said railroad company and issue bonds therefor, and such 
subscription having been made and bonds issued au¢ stock 
taken in its name by the said Board of County Commis- 
sioners of Shelby county, by virtue of due authority dele- 
gated to and vested in them by act of the General Assembly 
for that purpose, such subscription and bonds issued there- 
for are binding up the defendant county. 


3d. The defendant county having due authority to make 
the subscription and take the stock in said railroad and 
issue bonds therefor, and such subscription having been 
made and bonds issued and stock taken in its name by 
the County Commissioners of Shelby county aforesaid, 
and the defendant county afterward having taken the 
stock so received for said bonds and voted the same in 
all the meetings of the stockholders of said railroad 
company, and particularly for the consolidation of the 
Mississippi River Railroad with the Paducah and Gulf 
Railroad Company, and never having returned or offer- 
ed to return the same, buat retaining it to the present 
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time, and having levied and collected taxes during the 
years 1869, 1870, 1871, 1872, 1873, 1874 and 1875 to pay 
said bonds, and having throngh those years and the other 
years of 1876, 1877, 1878 and 1879 paid without question 
or opposition from the taxes sv levied and collected for that 
purpose $212,000 of the $300,000 of the bonds issued and 
more than $100,000 of the coupon interest thereon, and in 
other ways ratified the subscription so made and bonds so 
executed, and having received the full benefits contem- 
plated in its said subscription, to-wit, the building, main- 
taining and operating of the said railroad through its 
county, it is now estopped to deny its liability to plaintiff 
in error, who took these bonds now sued on, with others 
since paid, on the faith of such acts, before maturity, for 


value and in due course of trade. 


4th. Upon the assumption that the said Board of County 
Commissioners were without authority to make the sub- 
scription or issue the bonds now sued on, yet the defendant 
county having full authority so to do with full knowledge 
of this unauthorized subscription, has fully ratified and 
confirmed the act of said commissioners in so doing by the 
acts aforesaid and from the date of the subseription and 
issuance of bonds therefor to the present date, neither the 
defendant county nor any citizen thereof having begun any 
suit or done anything to cancel, annul or call in question 
such subscription or said bonds, or prevent the collection 
or payment of taxes levied to pay the same, or prevent the 
payment of the bonds themselves and interest thereon 
through a period of ten years, and the defendant county 
itself having from 1870 to 1879 reported these bonds as a 
county debt in its financial statements and permitted them 
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to be sold in the open market, has estopped itself from 
relying upon the want of authority in its agent who made 
the subscription, but to the contrary has expressly ratified 


its action in the premises. 


5th. That defendant county fully ratified the acts of 
the said Board of County Commissioners in making said 
subscription and issuing said bonds and estopped itself from 
controverting its liability upon these bonds sued on by 
plaintiff in error, when at the October term, 1871, of its 
Quarterly County Court, with full knowledge of the mode, 
manner and want of authority in said commissioners to do 
the acts aforesaid, it expressly agreed to the consolidation 
of the Mississippi River Railroad Company with the 
Paducah and Gulf Railroad and assured the payment of 
said bonds to plaintiff in error, then the president and a 
large owner and controlling the entire properties of the 
latter railroad, and who refused to enter into the consolida- 
tion, if these bonds now sued on with others of like tenor 
and effect, and which largely constituted the assets of the 
former railroad, were not to be paid. And such assurances 
having been given and the consolidation having been effected 
and plaintiff in error having taken said bonds on the faith 
of such assurances before due and for value, the defend- 
ant county is now estopped to call same in question, and 
same are now binding and obligatory upon it. 


6th. Because the court did not give a peremptory charge 
to the jury to find for the plaintiff upon the facts and law 
as presented by the record. 
D. H. POSTON & W. K. POSTON, 
Attorneys for Plaintiff in Error. 


Supreme Court of the United States. 


EXTEIN NORTON, Plaintiff in Error, 


versus 


SHELBY COUNTY, TENN., Defendant in Error. 


BRIEF AND ARGUMENT OF D.H. & W. K. POSTON 


For Plaintiff in Error. 


FACTS. 

This suit is brought to enforce the collection of twenty- 
nine (29) bonds of defendant county, issued on the Ist day 
of March, 1869, by the Board of County Commissioners of 
Shelby county, in part payment of a subscription for three 
hundred thousand dollars of stock in the Mississippi River 
Railroad Company, and are of tlie denomination of $1000 
each, due and payable on the Ist day of January, 1875, with 
interest payable annually on the Ist day of January of each 
and every year, the whole three hundred thousand dollars 
being represented by 300 $1000 bonds, maturing in six 
installments of $50,000, due respectively on the Ist days of 
January, 1870, 1871, 1872, 1873, 1874 and,1875. 


These bonds purport, on their face, to be the obligations 
of the defendant county, and have thereon the impress of 
the county seal. They are signed by the Clerk of the 
County Court officially, and the seal is the seal of that 


court. 


The county defendant first filed a demurrer, which was 
overruled, and then filed a plea of non est factum, averring 
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that the bonds were not the act or deed of the county, nor 
binding upon it, because executed by the Board of County 
Jommissioners, a body not authorized by law to bind it in 


the premises. 


To this plea, bv leave of court, plaintiff replied several 
: | 


grounds of replication, to-wit : 


Ist. That said Board of County Commissioners were a 
de facto court, and, as such, did have power to make said 


subscription and issue said bonds. 


2d. That the county, having the power and authority 
to make the subscription, even if it was made by an unau- 
thorized agent, yet said cuunty, with full knowledge of the 
fact, fully ratified the subscription made by receiving the 
stock so issued in payment for bonds, and retaining the 
same, and voting it at the meeting of the stockholders ; by 
paying $212,000 of the $300,000 of bonds issued, besides 
about $100,000 of the coupons, through the years 1870-1- 
2-3-4-5-6-7-8-9 ; by the levy and collection of taxes 
through the years 1870, 1871, 1872, 1873, 1874, 1875, 1876 ; 
by recognizing said bonds as a valid debt against the county 
from the time of their issuance down to the present time, 
reporting in its financial statements said bonds as a part of 


the county indebtedness and the stock as a part of its assets. 


3d. That said county fully ratified the acts of the said 
Board of County Commissioners in making said subscrip- 
tion and issuing said bonds and estopped itself from con- 
troverting its liability upon these bonds, when, at the 
October term, 1871, it expressly agreed to the consolidation 
of the Mississippi River Railroad with the Paducah and 
Gulf Railroad Compauy, and assured the latter railroad 
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and the plaintiff, then president and a large owner thereof, 
that these bonds, the assets of the former railroad, would be 
paid, and thereby induced it to effect a consolidation upon 
the representation that its said bonds were valid obliga- 


tions and would be paid. 


4th. That from the date of the subscription and issu- 
ance of the bonds to the present time, neither the defend- 
ant county nor any citizen or taxpayer thereof, have ever 
begun any suit to cancel, annul or question said subscrip- 
tion or said bonds, nor have there been any legal proceed- 
ings instituted by either county or citizens to question or 
prevent the collection of taxes levied to pay for said bonds 
or tq prevent the issuance or payment of said bonds and 


coupons. 


To these replications defendant filed lengthy rejoinders, 
and plaintiff filed rebutters, which make simply an issue 


on the replication. 
The only issues presented by the record then are two: 


Ist. Was the subscription as made and bonds as issued 
by the Board of County Commissioners obligatory and 


binding on Shelby county ? 


2d. If not originally binding or obligatory, has or not 
the defendant county by receiving, voting and retaining 
the stock, levying and collecting taxes through a period of 
ten years, and paying $212,000 of the $300,000 of bonds 
issued and $100,000 of the interest thereon, and by assur- 
ance to the plaintiff in error before he bought these bonds 
sued for, that they were valid, obligatory and would be 
paid, both ratified the subscription and estopped itself to 


call the same in question. 


BRIEF AND ARGUMENT. 


Our first proposition is, that the subscription as originally 
made, and the bonds as issued by the Board of County 
Commissioners of Shelby county, are binding upon it. 

The defense rests solely upon the invalidity of their acts 
in the premises, and insists that said Board of County 
Commissioners were neither a de jure nor a de facto court, 
but a body of usurpers, and had no power to act for or 
bind Shelby county. 

If the defense be untenable, as we insist it is, we are 
entitled to a reversal, without inquiry into other matters 
which we insist are equally conclnsive in our favor, and 
which will be hereafter referred to and relied upon. 


Let us examine the question, and see how far this tribu- 
nal was a de jure or de facto court. These bonds were au- 
thorized by sec. 6 of ch. 48, Acts of 1867, passed Feb. 25, 
1867, and ch. 6, Acts of 1867, passed Nov. 5, 1867, and secs. 
21 and 25, ch. 46, Acts of 1867, passed March 9, 1867. 
The two first acts gave the county court of any county 
through which the Mississippi River Railroad ran author- 
ity to make a subscription to the capital stock of said rail- 
road company, and the last act, ch. 46, in secs. 21 and 25, 
which alone bear upon the question, provides : 

Sec. 21. “Be it further enacted, That there shall be estab- 
“lished in the county of Shelby in this State, a Board of 
* County Commissioners, to consist of five persons, &.” * * 

Sec. 25. “Be it further enacted, That all the powers and 
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“duties which are now vested in and performed by the 
“ quarterly court of said county, shall be vested in said 
“ Board of Commissioners, and in addition to the powers 
“now conferred by law, shall have authority * * * to 
“subscribe stock to railroads which the county court 
“of Shelby county has been authorized by general and 


“special law to subscribe to, and under same conditions 


La 


‘and restrictions, and to represent such stock in all elec- 
“tions for directors, and to provide for the payment of 
“subscription as made.” | ” 


These are all the material portions pertaining to the 
: cs ae 4’ 
question under consideration, but all timaa acts are hereto 


appended as Exhibits 1, 2, 3. 7 “& 
tact 
The two first acts, in express terms, confer upon the de- 


fendant county authority to make the subscription and 
issue the bonds, and had the bonds been issued by the 
county court of defendant county instead of the Board of 
County Commissioners, there would be no difficulty. 


This is conceded by defendant in its rejoinder. In fact, 
the two first of these acts have been construed by this court 
in the cases of— 

Rogers Locomotive Works v. Tipton Co., 13 Otto 

923. 

Jno. T. Edmunds v. Tipton Co., same 540. 

Jno. T. Edmunds v. Lauderdale Co., 1881 or 1882, 
and by the courts of Tennessee in | 

Fargason v. Lauderdale Co.,7 B. J. Lea 153, 
where it was held that the several counties had the power, 
through the county court, to subscribe for the stock in the 
railroad without reference to or dependent upon a vote of 
the people of the county. 
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Then the solitary question of defense presented is, could 
the Legislature delegate, as it attempted to do, this power 
to the Board of County Commissioners of Shelby county, 
which by the provisions of the two former acts of 1869 was 
vested alone in the county courts of the several counties 


through which the Mississippi River Railroad ran. 


It will be seen that the Board of County Commissioners 
of Shelby county were vested with all the power conferred 
by law upon the quarterly courts, and especially with 
power to vote for and provide payment of subscriptions 
to railroads which the county was authorized to subscribe 


to and pay tor. 


This act is attacked as unconstitutional, and was so 
decided by the Supreme Court of Tennessee in Pope v. 
Phifer, 3 Heiskell 691, in 1871, upon a statute similar in 


all respects to the one under consideration. 


We, however, insist that the decision as made was a 
political necessity, to rid the State of carpet-bag rule, and 
has been impliedly overturned and its reasons and policy 
overruled in the subsequent case of Halsey v. Gaines, 2 b. 
J. Lea, (Tenn.) 319. 


An inspection of this 3 Heiskell case shows that it was 


put entirely upon constitutional grounds. 


Let us examine and see how far such a position is ten- 
able. 
In Tennessee the Legisiature can do all acts not prohib- 
ited by the State or Federal Constitution. 
Bell v. Bank of Nashville, Peck’s (Tenn.) R. 269. 
Hope v. Deaderick, 8 Humphries 8. 


aan 
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“Every legislative body, unless restricted by the con- 
“ stitution, may modify or abolish the acts of its predecessor. 
‘* Whether it would be well to do so is a matter of legisla- 
“tive discretion. Unlike the decision of a court, a legisla- 
“tive act does not bind a subsquent Legislature.” 


Blomer v. Stolley, 5 McLean 161. 


“Any legislative act which does not encroach upon the 
‘** powers apportioned to the other departments of govern- 
“ment must be enforced, unless restrictions upon legislative 
“ nower can be pointed out in the constitution and the cause 
‘shown to come within them.” 


Cooley Constitational Limitations, p. 168; note 4. 


“It is an axiom in American jurispradence that a 
statute is not to be pronounced void upon this ground, 
(conflict with the constitution of the State), unless the 
repugnancy of the constitution be clear, and the conclusion 
that it exists inevitable. Every doubt is to be resolved in 
support of the enactment. ‘The particular clause of the 
constitution must be specified, and the act admit of no 
reasonable construction in harmony with its meaning.” 


Pine Grove v. Talcott, 19 Wall. 673. 


“ The courts are not at liberty,” says Judge Cooley, “ to 
declare an act void because it is, in their opinion, opposed 
to a spirit supposed to pervade the constitution, but not 
expressed in words.” Cooley’s Const. Lim. 171, citing 24 
Wend. 220; 20 Wend. 381; 13 Wend. 391, 4538, 477; 4 
Mich. 244. 

“That is a spirit which it is difficult satisfactorily to 
materialize, even by the most skillfal judicial expert,” per 
Judge Cooper, in Luehrmann v. Taxing District, 2 B. J. 
Lea 438. (64, Tenn.) 


12 
In Hartford Bridge Company v. Union Ferry Company, 
29 Conn. 210, the ruleis thus announced: “ It is, however, 
“a well settled principle of judicial construction that 
“before an act of the Legislature ought to be declared 
“ unconstitutional its repugnance to the provisions, or neces- 
“sary implications of the constitution, should be manifest 


‘“‘and free from all reasonable doubt.” 


- In the Pope v. Phifer case, 3 Heiskell, where the act in 
controversy was declared unconstitutional, that is, the act 
abolishing the county courts in several counties in the State 
and substituting the Board of Commissioners in their 
stead, the court, on page 684, presents the question as fol- 
lows: “ The first question presented for our consideration 
“is, whether the Legislature had the constitutional power 
“to do this. And the next is, whether it could be done in 
“the mode attempted; that is, by an exceptional enact- 
“ ment applicable to one or more counties, and not bya 
“ general law, applicable alike to all the counties in the 
“State and operating equally and alike over the whole 
“territory of Tennessee; in other words, is this the law of 


“the land within the meaning of the constitution ?”’ 


To see whether the Legislature could abolish these coun- 
ty courts and substitute in lieu thereof the Board of 
County Commissioners with like powers, we must look to 
the constitution of 1834, for it must be borne in mind that 
all of these acts were passed under that constitution. 


That ti county court was recognized as a constitu- 
tional court under the constitution of 1796 is clear. Article 
6, section 1, provides: “There shall be appointed in each 
“county, by the county court, one sheriff, one coroner, one 
‘trustee and a sufficient number of constables, who shall 
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“ hold their office for two years.” That such recognition 
does not appear in the constitution of 1834 is apparent 
from the mere reading of the provizion. Article 6, section 
1, reads: * The judicial power of this State shall be vested 
“in one Supreme Court: in such inferior courts as the Leg- 
‘‘islature may from time to time ordain and establish, and 
“the judges thereof. The Legislature may also vest such 
“ jurisdiction as may be deemed necessary in corporation 


“ ecourts.”’ 


Section 15 of the same article provides for the 
election of two justices for each district of every county 
in the State and gives them jurisdiction coextensive with 
the county, without defining the particular duties and 
jurisdiction they were to perform and exercise. Article 7, 
section 1, of the same constitution, 1834, provides for the 
election in each county of one sheriff, one trustee and one 
register. These officers were ajppvintees of the county 
court under article 6, section 1, of the constitution of 1796. 
This article 7, section 1, of the constitution of 1834, pro- 
vides: ** There shall be elected for each county by the justices of 


the peace one coroner and one ranger, who shall hold their office 


for two years.” 


Not elected by the county court, but by the justices of the 


peace. 


To say that the framers of the constitution of 1834 meant 
county court, when they said the justices of the peace, were 
to make such appointments, would be subverting all the 
rules of construction and would be reinstating pro tanto 
the constitution of 1796, which wae supplanted entirely by 


the constitution of 1834. 


It will be observed that the constitution of 1834 only 


names “one Supreme Court.” Its language is: “ The 
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“judicial power of this State shall be vested in.one Supreme 
“Court: in such inferior courts as the Legislature may from 


“time to time ordain and establish, and the judges thereof.” 


Is there any inhibition in the constitution of 1834 on 7a 
their power to ordain and establish? Is there any pro- 
hibition against abolishing any court and substituting in 
its place such other tribunal as wil! best subserve the public | 
interests? Does not the constitution of 1834, instead of | 
putting restraints upon, rather amplify the power of the 


Legislature and make them the sole judges »f this neces- 
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sity, and authorize them to meet the public necessities in 
this regard in such manner as to them may seem best? If 
the legislative power can only be limited by constitutional 
restraints, does not this constitution of 1834, as to all except 
the Supreme Court, make the Legislature the sole judge 


of the existence or continuance of any inferior court, with 


power to make any changes? Does it not expressly dele- 
gate this power, not by implication, but positive language ? 
If so, is the county court an inferior court within the 
meaning of the constitution? If so, it must go whenever 
the Legislature chooses to say so. ‘To show that this con- 
struction is not tenable and that no such tribunal as the 
county court was to be further maintained by the people 
of Tennessee, the constitution of 1870 provided: “ The 
“judicial power of this State is vested in one Supreme 
“ Court and such circuit, chancery and other inferior courts 
‘as the Legislature shall from time to time ordain and 
“establish, and the judges thereof, &c.” Like the con- 
stitution of 1834, does not mention the county court. 


In Halsey v. Gaines,2 B. J. Lea 319 (decided in 1879), 
the Supreme Court of Tennessee in passing upon the right | 
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of the Legislature to abolish one of two circuit courts 
created under the constitution of 1870, says: “ We have 
“seen that under the constitution of 1834 it was left to the 
“ Legislature to determine how many infenor courts were 
“necessary to meet the public demands and to ordain and 
“establish them accordingly, and in so doing to abolish 
“ courts previously existing and substitute others in their 
“place, and necessarily to increase and diminish the num- 
“ber at pleasure.” 

“ The Legislature also had power to determine the char- 
“acter of the inferior courts, whether the -circuit, chan- 
‘“‘ cery or other courts.” 

“In this latter respect the constitution of 1870 makes a 
“ change.” 

“ Circuit and chancery courts are specified as some of 
“the inferior courts to be established by the Legislature 
“ from time to time, and it may be conceded that the two 
“systems are therein recognized, and it may be further 
** conceded that the Legislature has no power to abolish 
“either system.” And the court held that ander the con- 
stitution of 1870 the Legislature had power to abolish and 
create, and as long as it left a circuit court it met the re- 
quirements of the constitution. It however in spirit recog- 
nized and stated that under the constitution of 1834 the 
legislative power over all courts except, the Supreme Court 
was unlimited, and it might create or abolish all inferior 
courts at pleasure. 

This last decision in Halsey v. Gaines, 2 B. J. Lea 319, we 
assert, in effect overrules the case of Pope v. Phifer, 3 
Heiskel!l, decided in 1871, and al! the decisions of the Ten- 
nessee court on the subject. 
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The Board of County Commissioners were clothed with 
all the powers and duties vested in the county court by an 
express act of the Legislature, and we have shown that 
the constitution of 1834 gave the power to the Legislature 
to change and alter the judicial eystem of the State in all 
respects except as to the Supreme Court. The Legislature 
under this constitution was to meet the public exigencies 
as they arose, and absolute power was given them in this 
respect. The constitution of 1796 recognized the county 
court; the constitutions of 1834 and 1870 both leave it 
out, the constitution of 1870 recognizing the Supreme, 
chancery and circuit courts. How any court could have 
ever found that the county court was a constitutional court 
under the constitution of 1834, we do not conceive. That 
constitution only provides for two justices of the peace for 
each district of every county, one Supreme Court, and 
“such inferior courts as the Legislature may from time to 
time ordain and establish.” 

The entire objection taken by the court to the act in the 
Pope v. Phifer case, 3 Heiskell, page 684, was “that it was 
“an exceptional enactment, applicable to one or more 
‘‘ counties, and not by a general law applicable alike to all 
“the counties in the State, and operating equally and alike 
“over the whole territory of Tennessee, and, in other 
“ words, is this the law of the land under the meaning of 
“ the constitution.” 


In Moore v. State, 5 Sneed 512, (decided in 1858,) the 
question was expressly decided. We quote from the opin- 
ion: “ At an early day of the last session of the Legislature, 
“4th November, 1857, the general act of 22d February, 
“ 1856, creating the office of county judge for each county 
“in the State, was summarily repealed.” 
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“On 18th February, 1858, ch. 38, the office was re-estab- 
“ lished for the counties of Davidson, Shelby, Knox, Mont- 


“gomery and Williamson, and the powers and duties 
“ prescribed very much of the same character and extent 
“as those conferred upon same officers under the previous 
“ act.” 

* * * * “It is contended that the act of February, 
‘1858, violates the 7th section of article 11 of the consti- 
“tution, (1834,) against partial legislation, as it is limited 
“to a few counties, and has not a general and equal appli- 


o 


‘cation to the whole State.” 
“ We think the act is not obnoxious to the objection.” 
“ The policy of marring the uniformity and symmetry of a 
“ general system by the establishment of these local courts 


~~ 
o 


may well be questioned, but that the power to do so 
‘“ abides in the Legislature, we cannot doubt. 
“They have exercised it in establishing a criminal as 


- 
~ 


well as the common law and chancery court at Memphis; 
“at Nashville a criminal court; a common law court at 


-~ 
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Chattanooga, and perhaps in other instances. 
‘ The constitutionality of these acts has never, as we are 
“aware, been questioned, although they have exercised 
“jurisdiction of the lives and fortunes of individuals.” 
“Such acts are not partial in the sense of the clause re- 
“ferred to.” * * Itis with the Legislature to determine 
“how many and what kind of courts are required for the 
“ administration of justice, and what shall be the character 
“and limits of the jurisdiction of each. They may like- 
“ wise christen the presiding officer with any name or title 
‘“‘they may consider most appropriate. They might have 
‘‘ denominated the officer in question a chairman, a chief 
“ squire, a president or presiding officer, as well as a judge. 


is 


“This could not affect the validity of the act by which he 
“was brought into existence or the extent of his jurisdic- 
“tion.” 
To same etftect see— "an 


W ileox v. State, 3 Heiskel! 110. 


In County of Tipton v. Locomotive Works, 18 Otto, at 
page 533, the court passing upon these same objections 
says: * * * “Qur conclusion is that those acts were 
“ not repugnant to the constitution of the State, by reason 
“of the authority they confer on a limited number of 
* counties to make, and on aparticular railroad corporation 
“to receive a subscription of stock, nor because they dis- 
“ nensed with previous assent of the people of such counties, 


“expressed at a popular election.” 


That it was a de jure court we have no doubt, and that 
the court may fully understand and see the constitutional 
provisions of the constitution of 1796, 1834 and 1870 upon 
this legislative power we print herewith as exhibits A, B, 
©, D, ete., so much thereof as pertains to this particular 


subject. 


If the court should agree with us in the proposition that 
it was a de jure court, then this controversy is at an end, as 
having already decided in the Tipton county cases on these 
same statutes, (15 Otto 523) that the subscriptions made by 
the county court to the railroad were valid, such decision 
necessarily concludes the present case, as the Legislature 
expressly gave such Board ot County Commissioners the 
same powers that were possessed by the county court of 


defendant county. 


Plaintiff’s replications expressly putin issue the fact that 
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this was a de facto court, and that as provided by the act of 
their creation they, the Board of County Commissioners, 
from 1867 to November, 1869, exercised all the powers, 
functions and duties theretofore devolved upon and per- 


formed by the county court of the defendant county. 


Upon the trial the defendant introduced Jno. Loague, 
county court clerk, who proved that said Board of County 
Commissioners did perform such duties, and claimed the 
right so to do by virtue of the legislative authority granted 
them, and were, during all this period, in possession and 
control of the records and property of the county. 

See Loague’s testimony in bill of exceptions at 


page ——. PO 


The county court proceedings aiso show same state of 


attairs. 
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See Record page —“— to page ——. 


Here then was a Board of County Commissioners cre- 
ated by an act of the Legislature and empowered thereby 
to supercede the county court and discharge all the duties 
required by law, or authorized to be done by it. They 
assumed the task and for two and a half years discharged 
the duties imposed upon them, or which the county court 
were by law required to perform. To say that they were 
not a de facto court in the exercise of such duties seems an 
absurdity, in the light of the decisions of the State of 
Tennessee, to say nothing of the general authority on the 


subject. 


A public officer appointed or elected by the proper author- 
ity, although in violation of a constitutional inhibition, is 


yet a de facto officer, and his acts are binding as to the 
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public and third parties until he is removed by a proper 
proceeding. : 
Moore v. State, 5 Sneed 514. 
Blackburn v. State, 3 Head 690. 
Ward v. State, 2 Cold 605. 
Venable v. Curd, 2 Head 582. 


Pearce v. Hawkins, 2 Swan 87. 


Venable v. Curd, 2 Head 582, was a case where the Leg- 
isiature of Tennessee changed the time of the holding of 
the circuit court of Henry county, and the judge in igno- 
rance thereof held court at a time not authorized by law, 
and Venable, against whom a judgment was rendered, sued 
out a writ of error and insisted in the Supreme Court that 
the judgment was erroneous and void. Wright, J., on 
page 584, in disposing of the question says: “ We do not 
“think so. The circuit judge in this case acted under 
“color of legal authority and no objection was made to the 
“jurisdiction of the court, or the power of the judge to 
‘“‘ act at the time the judgment was rendered. 

* * * “The public acts of officers de facto are often 
“ valid, though the authority under which they act is void. 
*“ Public convenience, as well as public justice, requires that 
“they should be supported. 

“ Indeed, no principle is better settled in the English and 
‘“ American law than that the acts of officers de facto are 
“valid, when they concern the public, or rights of third 
“ parties, who have an interest in the act done, and the rule 
“has been adopted to prevent a failure of justice,” and the 
judgment was sustained. 


In Blackburn v. State, 3 Head 390, a vacancy having oc- 
curred the Governor appointed a judge who was under 
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thirty years of age, the constitution of the State of Ten- 
nessee requiring all judges of circuit courts to be thirty 
years of age. Blackburn was indicted by a grand jury em- 
panneled and charged by this judge, and when arraigned 
plead to the indictment this fact, and that his indictment, 
ete., was for this reason void. The court held him a de 
facto officer and his act valid, so far as the public was con- 
cerned. 
And such officer's appointment although void in a 

direct proceeding cannot be attacked collaterally. 

Moore v. State, 5 Sneed 514. 

Blackbarn v. State, 3 Head 690. And other author- 


ities above cited. 


rr : , ‘ ; _ = : 
he whole line of authority in Tennessee is to the same 
effect. 


In Commonwealth v. McCombs. 56 Penn, Stat. R. 436, 
Strong, J., (afterward a judge of this court), in defining 
the phrase “ de facto” officer, says: * When he who is ex- 
“ercising the duties of an office is acting under the ap- 
“ parent authority of an act of an assembly, his title to the 
“ office is not to be assailed collaterally. This, I under- 
“stand, has been again and again decided. An act of an 
“assembly, even if it be unconstitutional, is sufficient to give 
“color of title, and an officer acting under it ie an officer de 


“ facto.” 


In Brown v. Lunt, 37 Maine 322, a justice of the peace, 
an annual officer, without any right to hold over, and who 
had been a justice of the peace tor many years in succes- 
sion, was not re-eleeted, but continued to act, and two years 
after his office expired took an acknowledgment of a deed, 


and the question as to the validity of the deed was raised. 


+s) 


cite hae 


The court held that one who actually performs the duties 
of an office with apparent right and under claim and color 
of an appointment or election, or one who exercises the 
duties of an office with at least a fair color of right or an 
acquiescence by the public in his official acts, is a de facto 


officer, and the acknowledgment was held good. 


In Cocke v. Halsey, 16 Peters 71, where a clerk of a 
court left the State and the judge appointed a clerk pro 
tempore, and after the term of the court for which he was 
appointed elapsed, he continued to act, the clerk not having 
returned, and a trust deed having been delivered to him 
for record, and an execution having been levied on the 
property embraceg therein, «© controversy arose as to the 
ralidity of the trust so registered as between the bene- 
ficiary thereunder and the execution creditor, the latter 
insisting that the registration was void, as made by one 
without authority. Mr. Daniels, J., in disposing of the 


case, on page 87, says: 


“ That the judge had power to appoint a clerk pro. tem- 
‘pore seems never to have been questioned: that he did 
“appoint seems as equally indisputable: the irregularity 
‘‘ alleged is in the failure to limit the appointment to the 
“term of the court. Admit for the present that the ap- 
“ nointment should have been thus limited and that the 
‘clerk has admitted the deed to probate after the term ; 
“vet within his character of clerk was he not within the 
“very definition of the authority and within the concessions 
“of the counsel clerk de facto, acting colore officit, and 
“must not his acts, therefore, be valid so far as regards 
“ third persons who are interested in them? Aon affirm- 


“ative answer to the inquiry is unavoidable. 


- nae nati ttle etn 
' - 
' 
& ~ * 
j 
4 


1 


i] a . 

! ’ SA Ss RR RNR OCR BB eg a ee eer 
; 

e 

34 


ee nen me aA, 


23 


In People v. Collins, 7 Johns. 549, speaking of the 
power of officers whose acts were impeached, the court 
says: ‘They were commissioners de facto, since they came 
“into office by color of title, and it is a well settled prin- 
“ ciple of law that the acts of such persons are valid when 
‘‘they concern the public, or third persons who have an 
“ interest in the acts done, and this rule is adopted to pre- 
“ vent the failure of public justice.” 

To same effect see 

McKinstry v. Turner, 9 Johnston 135. 
Bucknam v. Ruggles, 15 Mass. 173. 
Jarlton v. People, 10 Mich. 250. 
People v. White, 24 Wendel 520. 


For an exhaustive review of the English and American 
authorities on this subject which are in accord with the 
position taken by us above, see case of State v. Carrol, 
Supreme Court of Connecticut, reported in 12 American 


Law | egister 165. 


[t therefore follows that this Board of County Commis- 
sioners for the defendant county, if not a de jure, unques- 
tionably was a de facto tribunal, and in any event their act 
is a protection to all whose rights are to be brought in 
question. Acting under an act of the General Assembly, 
with power expressly given to them to do the very act 
complained of, it would be a legal monstrosity in conflict 
with all precedent to hold that these acts as to the public 
and third parties were nullities. 


In all such cases the courts hold uniformly that the acts 
of such officers are of equal dignity and entitled to same 
faith and credit as if they were de jure officers. 
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It will be seen by reference to the Pope v. Phifer case, 3 
Heiskell 682, that the bill was filed by justice of the peace 
and citizens, to restrain the Board of County Commission- 
ers from organizing and attacking the act as unconstitu- 
tional, and this before any action was taken. In the case 
of Walker et al. v. Merriman et al., the suit involving the 
Board of County Commissioners for the defendant com- 
pany was brought by the justice of the peace, and was 
more a contest over office than anything else. No in- 
junction was obtained, or if obtained was retained, and the 
County Commissioners took possession of the county prop- 
erty and affairs, and discharged all the duties that the 


county court could or were authorized to do. 


Their act in making the subscription to the Mississippi 
River R. R. Co. was the act of a de jure, or in any event a 
de facto court, and as such is obligatory and binding on 


Shelby county. 


We therefore insist that the case of Pope v. Phifer, 3 
Heiskell 682, and Walker v. Merriman, MS., are out of 
harmony with the plain reading of the constitution of 1834, 
and the decision of the Tennessee court in Moore v. State, 
5 Sneed 510, and Wiicox v. State, 3 Heiskell 110, decided 
before the Pope v. Phifer case was, and with the case of 
Halsey v. Gaines, 2 B. J. Lea 319, decided afterwards. In 
fact in Lauderdale Co. v. Fargason, 7 B. J. Lea 166, Free- 
man, J., who delivered the opinion in Pope v. Phifer, 3 
Heiskell, delivered the opinion and decided exactly to the 
reverse of his former opinion, and held that these acts 
were not partial laws and were not obnoxious to the con- 
stitution of 1834. This court has uniformly followed the 
rulings of the Supreme Courts of the several States upon 
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the construction of their own constitutions and legislative 
acts in so far as they are harmonious, sustained by reason or 
authority, and not violative of all truth, law and justice ; 
but they refuse to follow the oscillating and unsatisfactory 
opinions rendered in conflict with previous well adjudi- 
cated opinions, and especially where to follow them would 
affect rules and rights of property acquired in good faith, 
and predicated upon such former adjudication and interpre- 
tation, legislative, exclusive and judicial. 
Gelpeke v. City of Dubuque, 1 Wallace 175. 


A contract valid under the laws and adjudications exist- 
ing, and understood at the time of its contraction will not 
be invalidated by subsequent legislation or adjudication to 
the contrary. 

Havermeyer v. lowa City, 3 Wallace 294. 

Ohio Life and Trust Co. v. Debolt, 16 Howard 432. 
Pine Grove v. Talcott, 19 Wallace 677. 

95 U. 8. 360. 11 Otto 679. 


Questions affecting the validity of commercial securities 
belong to the domain of genera! jurisprudence, and are 
not controlled by the State adjudications. Hence a decis- 
ion of the State court adverse to the validity of a law 
under which municipal bonds have been issued, made after 
their issuance, will not affect their validity, if this court 
shall be of opinion that the decision was wrong. And a 
construction, tending to destroy contracts, already made, 
put by the State courts upon their own statutes, will not be 
followed, but this court will construe the contract and the 
‘law according to their own views of the intent and meaning. 
Groves v. Slaughter, 15 Peters 449. 

Rowan v. Runnels, 5 How. 134, 
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Planters Bank v. Sharp, 6 Llow. 324. 

State Bank v. Knoop, 16 How. 369, 391. 

Ohio Life & T. Co. v. Debolt, 16 How. 432. 

Butz v. Muscatine, 8 Wall. 575. 

Olcott v. Supervisors, 16 Wall. 678. 

Pine Grove v. Talcott, 19 Wall. 666, 677. 

Same case, Bench and Bar, Vol. 1, Nos. 3 and 4, p. 
54, opinion by Judge Emmons. 


The result of the authorities on this point is very clearly 
stated by Judge Dillon in Foote v. Johnson County, 6 Cen- 
tral Law Journal, 345, thus: 

“The Supreme Court of the United States considers 
questions arising upon negotiable municipal bonds issued 
under State authority, to relate to commercial secufi- 
tics, and not to present questions of mere local law; and 
where such securities have been issued before any decision 
of the State tribunals denying the validity of the act 
authorizing the issue, the Supreme Court has declared that 
in protecting constitutional rights of creditors, it will decide 
for itself whether, under the constitution and laws of the 
State, such securities are valid or void.” This language is 
repeated by Judge Dillon in Westermann v. Cape Girar- 
deau County, 7 Central Law Journal, 353. 


In Pine Grove v. Talcott, 19 Wallace 677, Judge Swayne 
says, “* The question before us belongs to the domain of 
general jurispradence. In this class of cases this court is 
not bound by the judgment of the courts of the States 
where the cases arise. It must hear and determine for 
itself. Here commercial securities are involved. When’ 
the bonds were issued there had been no authoritative inti- 
mation from any quarter that such statutes were invalid.” 


WAG Ss? 


27 


It will be observed that under the constitution of 1834 
there was no restriction on the Legislature in delegating the 
power of making county or municipal eubscription or aid 
to any agency it chose. The county court or quarterly 
court had no inherent or constitutional powers in the prem- 
ises, and all the authority it possesses is such as is expressly 
delegated to it, and why the Board of Commissioners, or 
any other agency, could not have been selected by the Leg- 
islature to do the act we cannot perceive, as they alone 
were the judges of the medium and expediency of select- 
ing the medium through which the same was to be effected. 


But it is not required for the purposes of our case that 
the Board of County Commissioners should be either a de 
jure or de facto court or official board, for it is well settled 
that work which is a public use or necessity may be done 
by the State directly, or by any agency or instrumentality 
selected by the Legislature. 


The Legislature may compulsorily require the municipal 
corporation to build a bridge, or the Legislatute may ap- 
point agents of its own to build it, and empower them to 
issue bonds of the municipality to pay for it. 


1 Dillon Municipal Corp. (3 ed.), section 74, and 
cases cited in note. 

Philadelphia v. Fields, 58 Penn. Stat. 320. 

Darlington v. Mayor, 31 N. Y. 164. 

U.8. v. B. & O. R. R. Co., 17 Wall. 332. 

People v. Flagg, 46 N. Y. 401. 

Town of Guilford v. Supervisors, 3 Kernan. 


The fall power of the Legislature of the State over mu- 
nicipal corporations is recognized in Tennessee. 
Leuhrmann v. Taxing District, 2 B. J. Lea 425. 


28 


In the case U. 8. v. B. & O. R. R. Co., 17 Wallace, cited 
above, this court in passing upon an act of the Legislature 
of Maryland authorizing the city of ‘Baltimore to issue and 
sell its bonds for $5,000,000 and lend the proceeds to the 
railroad company, said : 

“ A municipal corporation like the city of Baltimore is 
a representative not only of the State, but is a portion of its 
govermental power. It is one of its creatures, made for a 
specific purpose, to exercise within a limited sphere the 
powers of the State. The State may withdraw these local 
powers of government at pleasure, and may, through its 
Legislature, or other appointed channels, govern the local 
territory as it governs the State at large; it may enlarge or 


contract its powers or destroy its existence.” 
x a * 4: % 2 % * 


And again : 

“The power in question was conferred because its exer- 
cise concerned .the public, and to benefit the public, this 
power could, no doubt, have been imposed upon the city as a 
duty, and its exercise directed without the assent or against 
the wish of the corporation or its citizens. The State could 
do it directly for and on behalf of the city, and without 
its intervention. The ‘city could act only by ‘authority 
from the State. The State is itself supreme and needs no 
assent or authority from the city.” 


In no State was legislative power and control over the 
agencies to be selected by it in carrying out its public 
schemes and enterprises under the constitation of 1834, 
more unrestricted and unlimited than in Tennessee. 


In L.& N. BR. R. Co. v. County Court, Ist:Sneed, decided 
in 1854, in ‘speaking of ‘county subscriptions ‘to railroad 
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companies and levying taxes to pay for same, Caruthers, 
judge, on page 676 says: 

“ But again, this act provides for the creation of a county 
‘debt for stock in a road, and a tax to meet it, and this is 
“ suspended on the vote of the: people, and not the action 
“of the court. The Legislature, it is admitted, could do 
“this, or it could empower the court or a corporation to 
“do it, but it cannot leave it to the people. What says 
“the constitution? ‘The General Assembly shall have 
‘* power to authorize the several counties and incorporated 
“ towns in the State to impose taxes for county and corpo- 
“ ration purposes respectively, in such manner as shall be 
“ prescribed by law.’ Art. 2,sec. 29. By another section 
“ the ‘ Legislature is authorized to vest power over private 
“and local affairs in the courts of justice.’ Art. 11, see. 8. 
“ But here in relation to the very delicate subject of taxa- 
* tion, the authority to impose taxes for county purposes 
“(and we have seen this is such a purpose.) is to be com- 
‘* municated to the ‘ counties,’ not to the courts, nor to the 
‘justices, nor to the officers. And how shall this power 
“ be exercised? By whut agency or instrumentality? By 
“the county courts or the circuit courts, or by representa- 
“tives from each civil district, selected for that purpose in 
“convention or by the people? No. The mode of doing 
‘it is left tothe General Assembly. The authority isto be 
“exercised by the ‘ counties in such manner as shall be pre- 
scribed by law.’ The Legislature then, have by the con- 
“stitution, the unequivocal power to determine and direct 
‘‘ how and in what manner these taxes may be imposed by 
“the counties and upon themselves, as well as to what ex- 
“tent and for what purpose. That the county court may 
“ have been empowered to act for the county on this subject 
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“is no objection to the different mode or agency adopted 


“in the act.” 


We might, therefore, safely rest our case here, as we 
think we have conclusively shown : 


ist. Legislative authority to make the subscription and 
issue the bonds. | 


2d. That the bonds so issued were by the proper author- 
ity, or at least such authority as make them obligatory and 


binding on the county. 


But the other matters now to be discussed are, in our 


opinion, equally conclusive. 


If. 


Upon the assumption that the defendant county had the 
legislative authority to make the subscription and issue the 
bounds, which is conceded, and upon the farther assump- 
tion that the Board of County Commissioners had no 
authority in the premises, we insist that the county court 
of defendant county fully ratified and confirmed the un- 
authorized action of the said Commissioners in making such 
subscription and issting said bonds, and has estopped itself 
from gainsaying or questioning its liability by the follow- 
ing acts done by it in full recognition of its liability 
therefor. 


ist. By taking the stock received for said bonds and 
subscriptiou, voting same in all the meetings of the rail- 
road company, and by retaining the same and making no 
offer to return the stock. 


2d. By levying and collecting taxes to pay the same 
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through the years of 1869, 1870, 1871, 1872, 1873, 1874 and 
1875. 


3d. Actually paying $212,000 of the $300,000 of bonds, 
and more than $100,000 of interest thereon, through the 
years 1870 to 1879. 


The Board of County Commissioners having been en- 
joined and removed by the decree of the Supreme Court 
in the case of Walker et al. v. Merriman, the quarterly 
court of Shelby county met and organized on November 
15, 1869, and at once took charge of defendant’s affairs. 

See Record page .b/f 


Among the assets of the county, it found the certificate 
for 3000 shares of stock in the Mississippi River Railroad 
Company. 


Agents to represent and vote this stock in the corporate 
meetings of said railroad company were appointed by said 
quarterly county court at its sessions of April, 1870, July, 
1870, April, 1871, January, 1873, and subsequent terms. 

See Record page 


And in October, 1871, that court directed this stock to 
be voted for the consolidation of that railroad company 
with the Paducah and Gulf Railroad Company. 

See Record page ——. tf < 


And on 8th of January, 1873, made the following order : 


“ Whereas, this county holds the certificate of three 
hundred thousand dollars of the capital stock in the Mis- 
sissippi River Railway Company, and, whereas, since the 
issuance of the certificates the said Mississippi River Rail- 
way Company has consolidated with the Paducah and Gulf 


64-89-39 —ST 


ee ees hs a Nm 


32 


Railroad Company, undér which act of consolidation the 


company hitherto known as the Mississippi River Railway 
Company becomes an integral part of the Paducah and 
Memphis Railroad Company— 

. “Tt is therefore ordered that the said certificates of stock 
in the Mississippi River Railway Company be surrendered 
to the Paducah and Memphis Railroad Company on the 
condition that the said Paducah and Memphis Railroad 
Company issue to the county of Shelby, certificates for 
stock in the Paducah and Memphis Railroad Company in 
lieu of the certificates for stock in the Mississippi River 
Railway Company, and that the clerk of this court be di- 
rected to surrender the said certificates of the county and 
receive the certificates for a like amount in the capital 
stock of the Paducah and Memphis Railroad Company.” 


See Record page ——. (f // 


This new stock in the consolidated company was there- 
after used, claimed and voted by defendant, through agents 
appointed for that purpose, in the corporate meetings of 
that company, and is yet retained and held by it. 


a 2d. By levy and collection of taxes to pay these bonds 
| through the years 1869, 1870, 1871, 1872, 1873, 1874 and 
1875. 


| When, on the 15th day of November, 1869, said quar- 
| terly court resumed control of the county affairs, and sup- 
| planted said Board of County Commissioners, the taxes for 
| the year 1869 had been levied, but the tax books had not 
| been issued, or the taxes collected. 


Among these tax levies was a tax of twenty cents on 
each hundred dollars’ worth of property for the payment 
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of the first installment of the bonds issued to pay for said 
stock subscription. 
See Record p.—. 4/0 


Attention is here called to the fact, that while the Board 
of County Commissioners had made the subscription for 
the railroad stock and had issued these bonds, they had 
done nothing more, had paid nothing thereon. 


The fact is, the Board of Commissioners were deposed 
on the 15th of November, 1869, and on that day the quar- 
terly court of Shelby county, composed of its justices of 
the peace, took control of its affairs, its taxes, moneys and 
assets, and not until the Ist day of January, 1870, there- 
after, did the first series of these bonds, $50,000 bonds, be- 
sides $18,000 of interest, mature—and these the county 
court, not Board of County Commissioners, paid on the 19th 
of March, 1879, and afterwards. 


This county court, however, directed the collection of 
said tax levy of 1869, and, at its April term, 18% made 
itself anotherlevy of twenty cents more for the payment of 
the second installment of said bonds. | 

See Record pp. —,—. 4 @ 


Thus we see this county court prior to 5th of May, 1870, 
when the new constitution went into effect, claimed and 
used the stock in the railroad company as the property of 
the county, and voted it in the company meeting, and also 
makes provision for the payment of the first installment 
of bonds, maturing January Ist, 1870, and interest, and 
actually pays the same. And at April term, 1870, aud on 
the 11th April, 1870, levies taxes as follows: 
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“ Mississippi River Railroad Bonds, 20 cents on the $100 
worth of taxable property. 
“Coupon tax, 20 cents on the $100 worth of taxable 
property.” 


See Record p. ——. 


And on April 16th, 1870, amended its order of the 11th 
of April in regard to the tax, as follows: 

‘Ordered that the tax heretofore levied on the 11th 
inst. for coupons be, and the same shall read as follows: 
Ten cents on each $100 worth of taxable property for the 
bonds of the Memphis and. Ohio Railroad, and ten cents 
for the bonds of the Mississippi River Railroad Company, 
to be collected in cash.” 

See Record p.——. ut 


It then appears that during the year 1870, and for the 
taxes of that year, the defendant county, through its county 
court, levied a tax of 20 cents on the $100 to pay Miss. 
River RK. R. Co. bonds, and ten cents to pay coupons on 


same. 


During April term, 1871, the following proceedings were 
had in reference to the tax to pay these bonds and coupons : 
On April 11, 1871, the following report was submitted to 


the gourt: 


“ To the Honorable County Court for Shelby County : 

“ The undersigned, a committee appointed by your hon- 
orable body at the present term, to consider and examine 
the report made by Samuel Mosby, W. B. Greenlaw, W. M. 
Farrington, H. E. Garth, A. Woodruff and Hiram A. 
Partee, Esquires, in reference to the county finances, look- 
ing to a speedy and permanent improvement of them, beg 
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to report they have performed the duty assigned, and, in 
conjunction with the above committee, submit the follow- 
ing report, to-wit: 
k * * * * * 
Resolved, 19. “ That a special tax of fifteen cents (15c) on 
the ove hundred dollars be assessed to pay the Mississipp! 


River Railroad bond tax.” 
* K * > * K 2 


Signed, 
S. MOSBY, ELIJAH PULLIAM, J. P., 
H. E. GARTH, E. W.CALDWELL, J. P., 
WM. B.GREENLAW, W. WALLACE, J. P., 
WM. M. FARRINGTON, P. M. WINTERS, J. P., 
A. WOODRUFF, J. M. CREWS, J. P., 
W. B. GLISSON, J, P.” 


“ Which resolution was rejected.” 


And on April 12,1871, the following order was made 


and entered : 


“ Ordered by the court that the action of this court refus- 


ing to levy the special tax of fifteen cents on the one 
hundred dollars worth of property of Shelby county, to 


pay the interest on the bonds of the Mississippi River Rail- 
road Company be, and the same is hereby reconsidered and 
rescinded, and upon application of Alfred T. Lacy, Presi- 
dent of the Mississippi River Railroad Company, and also 
John L. Norton, Secretary, a special tax of fifteen cents on 
the one hundred dollars be assessed to pay the interest on 
the Mississippi River Railroad bonds.”’ 

“ But the same shall not be a waiver of the right of this 
court to order the money collected on said assessment 
withheld at any time when it may appear to the court 
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that the officers of the road are misappropriating funds or 
failing to prosecute the work on the road with due dili- 
gence.” 

“To which above order the said Lacy and Norton agree.” 


And on Friday, July 7, 1871, the following entry appears 
of record, to-wit: 


“* Whereas, on April 12, 1871, the same being one of the 
days of the April term, 1871, of this court, au order was 
passed assessing a tax of fifteen cents on the one hundred 
dollars’ worth of property in Shelby county, to pay the 
bonds issued by Barbour Lewis, president of the Board of 
County Commissioners, to the Mississippi River Railroad 
Company, and, whereas, said tax was levied conditioned 
upon the ‘ proper appropriation of funds,’ and ‘ the prose- 
cution of the work on said railroad with due diligence,’ 
and whereas, the said tax was levied under a misapprehen- 
sion or without a knowledge of the law in the case, and 
whereas, the Supreme Court of Tennessee have lately de- 
cided that the acts of Barbour Lewis, as president of the 
Board of County Commissioners of Shelby county, were 
unauthorized and void, and whereas, the said bonds were 
issued by the said Barbour Lewis, president, &c., without 
the consent of this court had and obtained according to 
law, and whereas, it appears to the satisfaction of the court 
that the said railroad company have not, nor are not pros- 
ecuting the work on said road with due diligence, and 
whereas, this court has been advised that said tax assess- 
ment is illegal, now therefore, for the joint and several 
reasons above stated, be it ordered by the court that the 
said order of April 12th, 1871, laying a tax of fifteen cents on 
the hundred dollars’ worth of property as aforesaid, be and the 
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same is hereby reconsidered, revoked and held for naught, and 
the tax collector of Shelby is hereby ordered to fail and refuse 
to collect said tax. 

“ Be it further ordered that the clerk of this court furnish 
to Wm. McLean, tax collector, a copy of this order, and be 
it further ordered that this order shall not be revoked, 
except by a vote of the majority of the magistrates of 


Shelby county.” 
Record p. —. @ qf - 4h 0 


And on October 5th, 1871, the following entry appears 
of record to-wit: 


“ Ordered that the order of this court made at July term, 
1871, suspending the collection of the tax levied to pay the 
subscription of Shelby county to the capital stock of Miss- 
issippi River Railway Company be, and the same is hereby 
rescinded, and the tax collector is hereby instructed to pro- 
ceed with the collection of suid tax of fifteen cents on the 
hundred dollars as already assessed, and that when col- 
lected, the same shall be held subject to be paid over to 
the parties entitled to receive it, on the order of the chair- 
man of this court whenever he shall have satisfactory evi- 
dence that the work on the road from Memphis to the 
north line of Shelby county is under contract and in pro- 
cess of construction, the money to be paid out only on the 
estimates of the chief engineer of the work.” 

See Record p. ——. 4/ 


And on 12th July, 1872, another tax was levied as follows : 


* * * * * * * 
“ Miss. River R. R. tax, 15 cents on the $100 worth of 
property.” 


Record p. ——. S 4 
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July 10th, 1873, a tax was levied as follows : 
« Miss. River R. R. Bond tax, 20 cents per $100.” 


tecord p. ——. 4 ¥ 


April 10th, 1874, a tax for same purpose of 15 cents on 
each $100 of assessable property.” 


It then appears that the county court of defendant 
county actually assessed, levied and collected taxes for 
1869, 1870, 1871, 1872, 1873 and 1874, to pay these bonds 


and coupons. 


3d. It will be bourne in mind that although the Board 
of County Commissioners made the subscription, and 
issued the bonds which bore date March Ist, 1869, the first 
series of which matured January 1st, 1870, yet they never 
collected a dollar of tax, nor paid a bond or any interest 
thereon. They were deposed November 15th, 1869, by the 
county court who renewed the levy of taxes as made, and 
paid the following bonds and interest : 

On or prior to March 19th, 1870, coupons $18,000, bonds 

23,000, total $41,000. 
See Record p. —-—. I 6 


And on 8th of July, 1872, James Reilly, clerk of the 
county court of defendant connty, made his report, show- 
ing that to that date the county court had paid and can- 
celled $109,220.00 of these beuds and interest. 

See Record pp. 44 to 7 


And on March 29, 1873, the same clerk reports these 
bonds and coupons paid and cancelled by him to that date, 
amounted to the sum of $142,772.40. 

See Record pp. ——, ——. «4 7 
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The county court clerk files a tabulated statement of the 
bond register of the defendant county, which shows that 
of the 300 bonds issued to the Mississippi River Railroad 
Company only 88 for $1000 each and 42 coupons of $60 are 


unpaid. g7 
See Record, pages —~— 20 to Lt 


The testimony of H. B. Cullen, deputy clerk of the 
county court, shows that all the bonds and coupons so 
issued to the Mississippi River Railroad Company, except 
those set out in the tabulated statement before referred to, 
had been paid, and all paid since January 1, 1870. 

See bill of exceptions, Record, page —. 7 q 


In addition to all this the county of Shelby continually 
reported and published these bonds as county liabilities 
and so treated them. 

See Record, pagges——. § 9 - 4 </- oS —~ JS 
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Here then we have all the acts of ratification that could 


possibly have been made. 


ist. Taking the stock, voting it for many years and 
still retaining it. - 
2d. Levying and collecting taxes for many years to pay 
the same. 

3d. Actually paying the bonds and coupons with full 
knowledge of the invalidity of the act of the said County 
Commissioners. 


And 4th. Reporting, publishing and treating the bonds 
and coupons as liabilities of the county for many years. 


The defendant county having authority to make the sub- 
scription, and such subscription having been made in its 
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name, it could ratify the same and make it as obligatory 
as if originally made by it. It would be otherwise if 
the county had no power in the first instance to make it. 
Or stating it in another way, the defendant could, by rati- 
fying or adopting what had been attempted to be done by 
one not authorized to represent and bind it, do what it had 
the power, in the first instance, to have done. 


In McCraken v. City of San Francisco, 16 Cal. 524, 
Field, J., at p. 624, says: “ It follows, also, from the general 
doctrine, that a ratification can only be made when the 
principal possesses at the time the power to do the act 
ratified. He must be able, at the time, to make the con- 
tract to which by hie ratification he gives validity.” 


When a person assumes to act for another, without au- 
thority, if the principal subsequently ratified the act, he is 
bound by it, whether it be to his detriment or advantage. 

Story on Agency, section 242, 251. . 


A principal cannot ratify a part and disaffirm a part; and 
where a ratification is established as to a part, it operates 
as a confirmation of the whole of that transaction by that 


agent. 
Story on Agency, section 250. 


Seago v. Martin, 6 Heiskell 308. 


In O’Conner v. Carver, 12 Heiskell 487, a sale of the 


property of the complainant was had in the county court, 


and the sale was void, as decided by the court, but the 
complainant, after arriving at majority, had a settlement 
with her guardian, and received from him $1,000 of the 
proceeds of the void sale, and the court held that though a 
minor at the time of the sale, and now seeking to disaflirm 


a Bn ME ey ce . 


IN Ber 


41 


the decree, the reception of the money was a ratification 
and estopped her. Freeman, J., on page 441, says: 


“ We think it a case of express ratification of an act done 
“ without legal authority, in her name; a ratification for a 
“sufficient consideration, equivalent to a new contract, 
“which she ought not to be aided in repudiating. She 
“ought not, under these! circumstances, to keep the money 
“ thus obtained, and at the same time assert a claim to the 
“ land.” 7 


A principal must elect between his right to consider the 
act of the agent void, and pursue his property, or affirm 
the act and sue for the price. He cannot claim in both 
rights; and slight circumstances, such as retaining and at- 
tempting to collect the obligation taken by such agent, 
would be deemed a ratification. 

Lloyd v. Brewster, 4 Paige ch. 540. 
Oil Works v. Jefferson, 2 B. J. Lea 581. 
Walker v. Walker, 7 Baxter 260. 


The taking of stock and voting it, and levy and collee- 
tion of taxes to pay the subscription or bonds issued 
therefor, estop the county from denying: its liability, assum- 
ing it had the right to subscribe. 

Nugent v. Supervisors of Putnam County, 19 Wal. 
241. 

Anderson, C. v. State, 8 Baxter (Tenn.) 249. 

Supervisors v. Schenck, 5 Wallace 772. 

County of Pendleton v. Amy, 13 Wallace 297. 

County of Ray v. Vansycle 6 Otto 687. __ 

Burroughs on Public Securities pp. 347-8-9. 
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In the County of Ray v. Vansycle, 6 Otto 687, Harlan, 
Justice, says as to circumstances quite the same as these, as 
follows: 

‘* But whatever doubt exists upon this point should be 
“ resolved in favor of the bona fide holders of the bonds. 
“The taxpayerts of the county should not, under the pecu- 
“liar circumstances of this case, be now heard to allege 
‘“ that their agents, invested by statute with the authority 
“and charged with the duty of protecting their interests, 
‘‘ had exceeded their powers. ‘The court levied and col- 
“ lected a tax to pay interest due un the bonds delivered to 
“the St. Louis & St. Joseph Railroad Company for the 
“ vears 1869, 1870, 1871, 1872 and 1873. | 


“ The coupons were annually paid for the first four years 
“named. It is true that at a term of the court held in 
* August 1871, an order was entered of record, stating that 
“the bonds had been issued illegally and were void, and 
“upon that ground the order recited that neither the bonds 
“ nor coupons would be paid by the county. Butin March, 
‘“‘ 1872, that order was rescinded, and the county treasurer 
“ directed to proceed with the payment of the interest. It 
“was not until August 1873, that the court finally deter- 


-“ mined to repudiate all obligation to pay the bonds; and 


‘under its orders the interest collected for 1873, has been 
‘retained. It further appears from the special finding that 
“the North Missouri Railroad Company constructed its 
“western branch from Moberly to Kansas City, running 
“ through the county for a distance of between twenty-six 
“and twenty.eight miles; that the St..Louis & St. Joseph 
‘ Railroad constructed its road from opposite Lexington, 
“through Richmond, locating a depot in Richmond, and 
‘* continuing to the northwest boundary of said county, a 
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“distance of twenty-eight miles; that said road is com- 
“pleted and operated to the city of St. Joseph, Missouri ; 
“that on the first named road there are four depots located 
“in Ray county, and on the latter, five depots; that the 


- “money realized from the sale of the bonds issued was ex- 


“pended in the construction of the St. Louis & St. Joseph 
“ Railroad, in the county of Ray, and in consequence of 
“this arrangement, the county secured the construction 
“and operation, within its limits, of about twenty-four 
‘miles of railroad more than would have been built under 
“the previous contract or arrangement with the North 
** Missouri Railroad Company. 

“But this is not all. In payment of the county sub- 
“scription and bonds, certificates of stock in the St. Louis 
“ & St. Joseph Railroad Company were issued to the coun- 
“ty, and are still held by it. They have never been ten- 
“ dered for cancellation. When the court declared, in 1873, 
“that the county would pay neither the principal nor the 
“interest due on the bonds, no intimation was given of even 
“its willingness to surrender the certificates. 

“Upon the clearest principles of justice, the taxpayers 
“of Ray county are concluded by the act of their official 
“agents, and by their own failure, either intentionally or 
“from neglect, to assert by appropriate proceedings, their 
“ legal right (if any they ever had) to prevent the transfer 
“of their original subscription to the company, whieh, by 
“the construction of its road, gave them greater railroad 
“ facilities, and at no greater cost, than they could have 
“obtained under the contract with the North Missouri 


“ Railroad Company.” 


In Ross v. Anderson county, MSS., Supreme Court of 
Tennessee, 1874, a petition for mandamus was issued which 
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averred that the county of Anderson, on account of said 
subscription, issued about one hundred thousand dollars of 
its bonds, in sums of five hundred dollars and one thousand 
dollars each, payable thirty years from date, with coupons 
or interest warrants attached for the payment of‘interest — 
semi-annually, at the rate of six per cent. per annum. 
That the relator is the owner and bona fide holder for value 
of seven of said bonds, amounting to $6000, and that 
fourteen of the interest coupons were due at the time of 
filing the petition, and fourteen would fall due on the Ist 
of January, 1874. That he had made demand of payment 
of the county trustee, and .of the justices composing the 
said county court. ‘That the said trustee refused to pay, 
stating that he had been so ordered by the court; and that 
the said justices had replied that said coupons would not 
be paid. 

It also contained these particular averments: ‘‘ That said 
bonds or warrants have been recognized by the county court 
of said county as a valid debt against said county, from the 
time they were issued, until a short time previous to the 
commencement of this suit; and that the county has paid 
all the interest due upon said bonds up to the Ist of July, 
1872, including the interest due at that date. The county 
court has levied and collected taxes for the payment of said 
coupons or interest warrants, and the citizens of said 
county have paid said taxes for that purpose, and neither 
the county court, nor any citizen of said county, prose- 
cuted to a successful termination any suit in law or equity, 
to prevent the issuance of said bonds, nor to prevent their 
negotiation by the Knoxville and Kentucky Railroad Com- 
pany; and there never was any proceedings instituted, 
either by the county or any citizen thereof, to have said 
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bonds or coupons declared void, nor to prevent their issu- 
ance or negotiation, but the same have been treated by the 
county court and the citizens of said county as a valid 
debt against said county, from the time they were issued, 
until after the Ist of July, 1872, and said county has paid 
the relator all the interest that has accrued on the bonds 
mentioned in his petition, ever since he has received said 
bonds, except the coupons or interest warrants mentioned 
in said petition.” Upon the hearing of the cause by the 
circuit court the peremptory mandamus was refused and 
the petition dismissed. The relator appealed. 


Sneed, J., delivering the opinion of the court, says: 

“ The main ground of defence presents questions of much 
public importance, and of more difficulty than the prelimi- 
nary questions thus briefly disposed of. It is insisted that 
the county of Anderson is not liable for these bonds and 
coupons, because they were issued without authority of 
law. It is certainly clear that the county had no right to 
contract this debt without legislative authority. But we 
may observe, at the threshold, that, after the solemn obli- 
gations of the county have been negotiated, and thrown 
upon the commerce of the country, into the hands of bona 
fide holders, who, so far from having any notice of any sup- 
posed illegality, were encouraged by the county itself, 
through a series of years, to give them implicit credit, it 
would require a very grave departure from legislative re- 
strictions to justify the courts in exonerating the county. 
Indeed, the doctrine of ratification itself would be a legal 
panacea to all manner of mere irregularity, and must be 
fatal to the defence, unless it can be shown that the issuance 
of the bonds in question was, ab initio, void. By the act 
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of 1852, ch. 117, the several counties of this State were 
authorized to subscribe for stock in any railroad enterprise 
located, or to be located, through said counties. This act 
initiated our system of railroad improvements, and is very 
liberal in its terms. 

x * x x * x * x 

“It will be seen, by reference to these acts, that the 
bonds in controversy were issued in exact and literal 
compliance with the statutes. They have gone into the 
hands of bona fide holders. The county of Anderson has 
received the consideration, and has estopped itself from 
impeaching their validity, except by showing a want of 
lawful authority to take the stock and issue the bonds. 
This they have fuiled to do. We might have contented 
ourselves by resting this case upon the high authority of 
the Supreme Court of the United States, that the bonds on 
their face import a compliance with the law under which 
they were issued, and the purchaser was not bound to look 
farther for evidence of a compliance with the condition to 
the grant of the power.” 

Commissioners, &c., v. Aspinwall, 21 How. 544. 

“ But in view of the great importance of the questions 
involved, we have met them as presented by the able 
argument of the counsel for the county of Anderson. Re- 
verse the judgment, and let a peremptory mandamus be 
awarded.” 


The case of Supervisors v. Schenck, 5 Wallace 772, is 
very similar to the case under consideration. 


There the supervisors of Marshall county, Lllinois, were 
sued upon the obligations of the county; a special plea 
was interposed that the bonds were issued without proper 
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authority and were void. The objection wae that the elec- 
tion was ordered and held by the county court instead of 
the Board of Supervisors, the only proper authority to act. 
Special replications admitted the fact, but alleged that the 
bonds and coupons were used in payment for stock of the 
company, which stock was received by the county; that 
the county enjoyed all the benefits of a stockholder; that 
the bonds were sold by the railroad company to the plain- 
tiff for value, without any notice of any want of authority 
to execute the same other than the constructive notice 
implied from the record; that ever since the date of the 
bonds the Board of Supervisors had annually levied and 
collected the necessary taxes and paid the interest on them 
and had thereby ratified and made them valid. 


A general demurrer was interposed and a judgment 
against the supervisors entered. The record showed that 
the county had for seven or eight years levied and collec- 
ted taxes to pay the interest, and had paid all the interest 
as it fell due up to the default stated in this case. Here, 
then, is almost a parallel case with our own—receiving 
stock and retaining same and voting it, levy and collection 
of taxes and payment of interest. The authority was not 
properly exercised, as the county court had no power or 
authority in the premises, it being alone the province of 
the Board of Supervisors to act,and yet the Supreme 
Court affirmed the judgment. 


Clifford, J., on pages 781-2-3, says: ‘ Ratification is 
“ inoperative if the party attempted to be charged was not 
“competent to make the contract in question when the 
“same was made, nor when the supposed acts of ratifica- 
“tion were performed, or if the contract was illegal, im- 
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“ moral or against public policy. * * * Such ratifica- 
“tion may be by express consent, or by acts and conduct 
“of the principal inconsistent with any other hypothesis 
“than that he approved and intended to adopt what had 
“been done in hisname. * * * 

“ Where the officers of a corporation openly exercise 


“nower affecting the interest of third persons, which 


‘‘ presupposes a delegated authority for the purpose, and 
“ other corporate acts subsequently performed, show that 
‘‘the corporation must have contemplated the legal exis- 
“ tence of such authority, the acts of such officers will be 
“deemed rightful, and the delegated authority will be 
“ presumed. 

“ All of the acts of the Board of Supervisors of the 
“ county in making the subscription, purchasing the stock, 
“issuing the bonds and exchanging the securities, appear 
“to have been openly and well known to the corporation, 
“and yet they constantly suffered themselves to be repre- 
“ sented in the choice of officers and in the management 
“ of all the affairs of the railroad company, and have vol- 
“ untarily voted taxes for the payment of yearly interest 
“on the bonds, and actually paid the same, as admitted in 
‘“* the special plea. 

“ Examined in the light of those suggestions it would be 
“ difficult to imagine a case where the rule that a subse- 
“ quent ratification is as good as a previous authority, can 
“‘be more justly applicable than in the case under consid- 


“eration.” To same effect see 
Johnson v. Stark County, 24 Ills. 90. 
Keithsburg v. Frick, 34 Ills. 421. 


In the case of the County of Clay v. Society for Saving, 
MS. U. 8. Supreme Court, October term, 1881, the case of 
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Supervisors v. Schenck, 7 Wallace 772, is expressly fol- 


lowed. 


In Hatton v. Stewart, 2 B. J. Lea 235, ratification is thas 
defined : “ Ratification can only be express, ur by acts and 
conduct inconsistent with any other hypothesis than that 
he approved and intended to adopt what had been done 
in his name.” To same effect see also 

Hart v. Dixon, 5 B. J. Lea 339. 
Bronson’s Executor v. Chappell, 12 Wallace 683. 


The defense in its rejoinder to the replications filed by 
plaintiff, sets out that whatever ratification it may have 
made was made in ignorance of its rights, etc. 


It introduces no proof on the point and issue is expressly 
taken thereon. We might content ourselves with resting 
here, but the case of Walker v. Merriman was filed by the 
county court of defendant county before any such action 
was taken, and in fact the decision in that case had been 
made before any steps were taken that are relied upon as 
an estoppel or ratification here. 

See that Record page ——. f A 


Conceding that such acts of ratification were done by 
defendant, yet it insists that the same were inoperative and 
of no effect, because done after the constitution of 1870 
went into effect. 


Let us examine and see what there is in the objection as 
a matter of fact. 


The constitution of 1870 went into effect 5th May, 1870, 
See proclamation of the Governor. 
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Now the county court of defendant county had taken 
charge of the county property on November 15, 1869, and 
April 11, 1870, levied the tax of 20c for bonds and 20c for 


coupons on Mississippi River R. R. Co. subscription. 


a - J y 


See Record page 


And at same term appointed W. H. Walker, H. T. Jones 
and Hume F. Hill to vote the stock held by it in the meet- 
ing to be held 31 May, 1870. 

See Record page 
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And had paid on 19 March, 1870, $18,000 of coupons and 
$23,000 of bonds. 
See Record page 
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Then all these acts had been done before there is any 
pretense that there was any constitutional objection, in 
fact before the constitution of 1870 went into effect. 


Another answer to this objection, if it in reality existed, 
would be that the acts of the General Assembly which 
authorized the counties through which this road ran, to 
make subscriptions without a submission of the proposi- 
tion to the vote of the people, was a valid amendment to 
its charter, conferring new and additional privileges upon 
the company not in violation of the constitution, and as 
such were not rendered void by the constitution of 1870, 
nor impaired thereby. 

County of Scotiand v. Thomas, 4 Otto 682. 
Tipton County v. Locomotive Works, 18 Otto 533. 
Empire v. Darlington, 101 U. 8. 87-91. 


And such privileges to corporations not being unlawful 
under the constitution of 1834, under which they were 
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granted, were not abrogated or invalidated by the consti- 
tution of 1870, and still remain in full force. 


Again it is objected, that no act of ratification could be 
effectual after 1870, as the constitution of the State was 
then amended, and the power of the county courts to im- 
pose such burdens made to depend on a popular vote and a 
majority of three-fourths of the votes cast. 


We, however, insist that the acts done by the county 
court after November 15, 1869, and prior to the 5th May, 
1870, (the date the constitution of 1870 went into effect), 
was a complete ratification of the subscription originally 
wrongful, and was in effect equivalent to a new subscrip- 
tion, to-wit : 

Acceptance and retention of stock, and voting same. 

Levy and collection of two taxes. 

Payment of a large number of the bonds and coupons. 


Apart from this, however, we reply that the constitution 
‘ of 1870, does not, in terms or spirit, refer to subscriptions 
previously made, but expressly refers to subscriptions to be 
taken after its adoption. It left the county courts in full 
control of all previously made subscriptions and debts for 
them. . 
See 8 Ohio State R. 304. 

11 Ohio State R. 25. 

41 Missouri R. 457. 

44 Missouri R. 553. 

51 Missouri R. 531. 

54 Missouri R. 58 to 67. 

2 Ohio State 607-647. 

14 Ohio State 472. 

13 B. Munroe 1. 
23 Minn. 422. 
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And this construction has been followed by the Supreme 
Court of the United States in 
County of Callaway v. Foster, 93 U.S. 567. 
County of Scotland v. Thomas, 94 U. 8. 688. 
County of Henry v. Nicolay, 95 U.S. 619. 
County of Macon v. Shores, 97 U. 8. 99. 
County of Schyler v. Thomas, 98 U.S. 166. 
Supervisors v. Galbreath, 99 U. 8. 214, 100 U. 8. 47, 
96 U.S. 684. 


The terms of Art. II, sec. 29, of constitution of 1870, are 
prospective only, and in no way-impair previous grants of 
power. The language is almost the sume as in the consti- 
tution of Missouri, which has been so construed. 

See above authorities. 


Article II, section 29, of our constitution of 1870, which 
is relied upon as inhibiting such a ratification, reads as fol- 
lows: * * “ But the credit of no county, city or town 
shall be given or loaned to, or in aid of, any person, com- 
pany, association or corporation, except upon an election 
to be first held by the qualified voters of such county, city 
or town, and the assent of three-fourths of the votes cast 
at said election. Nor shall any county, city or town be- 
come a stockholder with others in any company, associa- 
tion or corporation, except upon a like election, and the 
assent of a like majority.” 


Article XI, section 1, reads thus: ‘“ All laws and ordi- 
nances now in force and in use in this State not inconsist- 
ent with the constitution, shall continue in force and use 
until they expire, or be altered or repealed by the Legisla- 
ture. But ordinances contained in any former constitution 
or schedule thereto, are hereby abrogated.” 
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Article I, section 20, reads, “‘ That no retrospective law, 
or law impairing the obligation of contracts, shall be made.” 


Constitutions, like statutes, shall only operate prospec- 
tively, unless the words used clearly show that it was the 
intention that they should act retrospectively. 

Cooley’s Limitations p. 62. 
Collins v. E. T., Va. & Ga. R. R., 9 Heiskell 843. 


In July, 1865, by a new constitution in Missouri, it was 
provided, “ The General Assembly shal! not authorize any 
county, city or town to become a stockholder in, or to loan 
its credit to, any company, association or corporation, un- 
less two-thirds of the qualified voters of such county, city 
or town at a regular or special election to be held therein, 
assent thereto.” * * * 

“All statute laws of the State now in force, not incon- 
sistent with the constitution, shall continue in force until 
they expire by their own limitations, or be amended or re- 
pealed by the General Assembly.” 


Being substantially, if not literally, the same provisions 
that are found in our constitution of 1870. 


In County of Callaway v. Foster, 93 U.S. 567, suit was 
brought to enforce bonds issued by the county of Callaway. 
The bonds were issued in pursuance of Acts of March, 1859, 
amended in 1868, the bonds actually being issued in 1869, 
four years after the constitution of July, 1865, went into 
operation, the subscription being made in 1868, 


Hunt, J., on page 570 says: * It has been held in many 
cases by the Supreme Court of Missouri that the provision 
of the constitution of 1865, prohibiting loans or subscrip- 
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tion of stock except with the assent of the electors, is pros- 
pective and not retroactive; and the charter of a company 
which is in existence before the adoption of the constitu- 
tional provision, is not affected by it, but the power given 
by it remains as tf no such constitution existed. State v. 
Macon County Court, 41 Mo. 453. Smith v. County, 9 
Clark, 54 id. 58. Although put into execution by making 
' the subscription, or issuing the bonds, after the adoption of 


the constitution, the power remains valid.” 


In County of Scotland v. Thomas, 94 U. 8. 688, another 
Missouri case where the same defence now asserted by 
Shelby county was interposed, Bradley, J., in disposing of 
this question, says, on page 688: “ The clause of the con- 
stitution on which the defendant relies, is the 14th section 
of Art. XI, and is as follows: ‘The General Assembly 
shall not authorize any county, city or town to become a 
stockholder in, or to loan its credit to, any company, asso- 
ciation or corporation, unless two-thirds of the qualified 
voters of said county, city or town, at a regular or special 
election, to- be held therein, shall assent thereto.’ This 
prohibition, it will be observed, is against the Legislature’s 
authorizing municipal subscription or aid to private corpo- 
rations. it does not purport to take away any authority 
already granted. It only limits the power of the Legisla- 
ture in granting such authority forthe time to come. This 
has been settled in the Supreme Court of Missouri, in sev- 
eral well considered decisions.” 

See State v. Sullivan county, 51 Mo. 522. 
3 State v. Green county, 54 id. 540. 


“In the former case the court say: ‘ Power conferred on 
counties to take and subscribe stock without a submission 
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to a vote of the people before the constitution went into 
operation, remained unaffected by that instrument.’ The 
same view was taken by this court in the recent case of 
County of Callaway v. Foster, 93 U.S. 567. See also State 
v. Marysville and Lexington Railroad Company, 13 B. 
Munroe, Ky. 1.” 

Similar decisions upon this constitution of Missouri, in 
which the Supreme Court of the United States hold that 
the laws in force prior to its adoption were not affected 
thereby, are to be found in— 


95 U. 8. 619. 
96 U. 8S. 675. 
97 U. 8. 272. 


In Supervisors v. Galbreath, 99 U.S. 214: 

The county of Calhoun, in the State of Mississippi, was 
authorized, in 1860, to make a subscription to the railroad, 
and an election was had and failed for want of the requi- 
site majority. 

On December 1, 1869, a constitutional provision was 
adopted, as follows : 

“Sec. 14. The Legislature shall not authorize any 
county, city or town to become a stockholder in, or to 
lend its credit to, any company, association or corporation, 
unless two-thirds of the qualified voters of such county, 
city or town, at a special election, or regular election, to be 
held therein, shall assent thereto.” 

After this, in 1871, an amendatory act was passed, chang- 
ing the payees of the bonds, and the bonds were issued. 

Swayne, J., delivering the opinion, on p. 219, says: 

“ The learned counsel for the plaintiff in error asserts 
that this section abrogated the act of 1860, and avoids the 
bonds. 
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“It will be observed that the language of the section is 
wholly prospective. 

“ Tt is, in effect, that the Legislature shall not, in the fu- 
ture, authorize any county, city or town (without the con- 
sent of two-thirds of the legal voters) to do either of two 
things: 1, become a stockholder in any company, associa- 
tion or corporation ; 2, lend its credit to any company, as- 
sociation or corporation. ’ 

“The restraint is upon the Legislature. It is forbidden 
to do thereafter either of the two prohibited things.” 


And the court held the county liable. 


See same principle in a case arising upon the constitu- 
tion of Illinois. Fairfield v. County of Gallatin, 100 
U. 8. 47. 


However, if the court had not the power after May, 1870, 
to make such subscription without the assent of three- 
fourths of the voters, yet still as the representative of the 
county, it could bind it by ratifying what had before been 
imperfectly done. To the extent of the payments made 
amounting to, more than two-thirds of the original debt, 
the court has certainly bound the county. The entire ab- 
sence of all resistance to these tax levies by the taxpayers, 
is conclusive that they approved the action of the court. 


Under Code 402, the Justices, in County Court assembled, 
“ were still authorized to act” for the county corporation, 
after the constitution of 1870, as before. 


In the case at bar the stock had been subscribed for and 
issued, and the county had it, and the railroad company 
had the bonds, or they had sold them, and the county had 
actually paid $18,000 of the coupons and $23,000 of the 
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bonds before the constitution went into effect, on May 
5, 1870. 


It was an executed contract, and the constitution of 
1870 had no bearing on it. 


[iT. 


, hat said county fully ratified the acts of the said Board 
of County Commissioners in making said subscription and 
issuing said bonds and estopped itself from controverting 
its liability upon these bonds, when, at the October term, 
1871, it expressly agreed to the consolidation of the Mis- 
sissippi River Railroad with the Paducah and Gulf Rail- 
road Company, and assured the latter railroad and the 
plaintiff, then the president and a large owner thereof, 
that these bonds, the assets of the former railroad, would 
be paid, and thereby induced it to effect a consolidation 
upon the representation that its said bonds were valid obli- 
gations and would be paid. 


That it made such agreement, see deposition of W. W. 
McDowell, the county attorney, who says : 

“T was county attorney for Shelby county in 1871, and 
as such was nearly always present when any question of 
importance was brought before the quarterly terms of the 
county court of said county. At the October term, 1871, 
of said court, which was a quarterly term, Ex. Norton, the 
plaintiff in the above named suit, came before that court 
and asked the privilege of making a statement to it, 
which was granted; when he stated that he and his 
brothers owned a controlling interest in a railroad then 
called the Paducah and Gulf Railroad Company, which 
was then completed from Paducah to Troy Station. He 
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stated the distance, but I do not remember it. He also 
stated that it was free from incumbrance, and that he was 
the president of it. He further stated to the court that 
negotiations were pending to consolidate said road with 
the Mississippi River Railroad Company, and that he and 
his associates were willing to consolidate their road with 
the Mississippi River Railroad, which then existed only on 
paper, and whose assets consisted chiefly of the county 
subscriptions along the line of the road, provided Shelby 
county would continue to make the levies of taxes to meet 
her bonds, then amounting to $250,000 or thereabouts ; but 
he stated to the court in very emphatic terms that he and 
his associates would not go into such a consolidation unless 
said bonds were to be paid, and the suspended tax which 
had’ been levied at the previous April term and suspended 
at the July term was then relevied, which, if done, he 
would take as an assurance upon the part of the court and 
county that provision would be made to meet the bonds 
and coupons as they matured. There was much discus- 
sion. between the members of the court, and questions to 
and replies from Norton; and Esq. W. H. Walker took 
strong grounds against recognizing the bonds or levying a 
tax. After which Mr. Norton again stated that while he 
desired to make the consolidation and then proceed with 
the building of the road from Memphis toward the 
terminus of his road at Troy station, yet he desired the 
court to fully understand that no consolidation would be 
made unless the county would at once make provision for 
the payment of remaining outstanding bonds which had 
been issued in the name of the county to the Mississippi 
River Railroad Company, and the county take stock in 
the consolidated road in lieu and in place of that held by 
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it in the Mississippi River Railroad Company. After a 
further interchange of views, a motion was made to relevy 
a tax for the year 1871 to pay the accrued interest and past 
due bonds or bonds soon to mature and become due, when 
the following order was made: 

“* Ordered, that the order of the court made at the July 
term, 1871, suspending the collection of the tax levied to 
pay the subscription of Shelby county to the capital stock 
of the Mississippi River Railroad Company, be and the 
same is hereby rescinded, and the tax collector is hereby 
instructed to proceed with the collection of said tax of 
fifteen cents on the hundred dollars as already assessed, 
and that when collected the same shall be held subject to 
be paid over to the parties entitled to receive it, on the 
order of the chairman of the court whenever he shall have 
satisfactory evidence that the work on the road from 
Memphis to the north line of Shelby county is under con- 
tract and in process of construction, the money to be paid 
out only on the estimates of the chief engineer.’ 

“This order I see in the printed order of the court made 
in reference to said Mississippi River Railroad matter, and 
is correct as | now remember it. 

“The order was made as an assurance to Mr. Norton of 
the purpose of the county through its court that provision 
would be made for the-payment of said bonds as they 
matured. 

“ And the consolidated company called, I believe, the Pa- 
ducah and Memphis Railroad Company, issued its stock to 
the county of Shelby in lieu of the stock in the old Missis- 
sippi River Railroad Company, which was accepted and 
voted by the county of Shelby. . The facts as detailed above 
are substantially correct, I cannot, of course, give the exact 
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language used by Mr. Norton when he made his statements 
to the court, but I have given the substance and import of 
what he said. I resided in Shelby county in 1871, and am 
and was then acquainted with the plaintiff.” 


And Ex. Norton shows that he acted on it. He says: 
“I did go before the county court of Shelby county, Ten- 
nessee, at the October term of that court in 1871, in ref- 
erence to the bonds issued to the Mississippi River Rail- 
road Company. In the summer of the year 1871, propos- 
als by the Mississippi River Railroad Company were made 
to the Paducah and Gulf Railroad Company for a consoli- 
dation of the properties, franchises and assets of the two 
corporations. My object in going before the county court 
of Shelby county, was to ascertain if the bonds and cou- 
pons would be paid as they matured, and if there was any 
question in regard tothem. The interest that I represen- 
ted at that time, was that of the Paducah and Gulf Rail- 
road Company, being president of that corporation and 
the owner of four-tenths of all its stock, and my brothers 
owned about three-tenths. I stated to the court the facts 
as to said pending proposals for the consolidation of the 
two railroad companies’ properties, franchises and assets ; 
that I was an owner of a large portion of said Paducah and 
Gulf Railroad Company’s properties, franchises and assets ; 
that the said Paducah and Gulf Railroad Company was a 
completed line of railroad extending from Paducah, Ky., to 
Troy Station, now Reeves, in Obion countv, Tennessee, a 
distance of about sixty-three miles; that the road was 
completed and equipped and was in active operation and 
was unincumbered and clear of debt. I distinctly stated 
to the court that before putting my property and the prop- 
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erty of others in such consolidation with the Mississippi 
River Railroad Company, I wished to know definitely what 
that county wanted to do as to the bonds issued by it to 
said Mississippi River Railroad Company, as those bonds 
constituted a large part of the assets of the Mississippi 
River Railrdad Company. I also said positively to that 
court at that time, that if there was any doubt about that 
county paying said bonds, | wanted to know it, and that in 
that case I would oppose the proposed consolidation ; that 
I did not intend to put the Paducah and Gulf Railroad 
Company into the consolidation without these bonds were 
to be paid, and that as I was one of the principal owners in 
the said Paducah and Gulf road, owning four-tenths 
thereof, the consolidation would not be made without my 
consent. There was some discussion between the mem- 
bers of the court as to the building of the line of road, 
and Esquire Walker made some point as to the faithful 
application of the moneys to be paid by the county of 
Shelby in work onthe road. Before I left the court room, 
the court by a vote, I think, of twenty-three ayes to seven 
noes, adopted an order levying a tax to meet the next mr- 
turing instalment of these bonds and interest, and I was 
assured by many members of the court that the whole 
would be paid. They seemed anxious to have the consoli- 
dation effected and the road completed. ‘The only appre- 
hension manifested by any person was that the moueys 
paid would not be spent on the work of the road.” 

“The effect produced upon me was to satisfy me that 
there was no objection to the payment of the bonds, and 
that they would be paid, and that the consolidation was 
approved by the county court. Ata subsequent meeting 
of the stockholders of the Paducah and Gulf Railroad, [ 


62 


reported what had occurred, as stated above, at my meet- 
ing with the county court, and the stockholders of the 
Padueah and Gulf Railroad approved the plan of consoli- 
dation. I considered the levying of the tax. to pay the 
maturing bonds and interest was an evidence of good faith 
on the part of Shelby county, and the subsequent return of 
its stock in the Mississippi River Railrod Company, and its 
acceptance of the stock of the consolidated corporation, its 
voting its stock in favor of the consolidation, was also evi- 
dence of its good faith. I voted in favor of the consolida- 
tion, as did my brothers, to whom [| stated what had hap- 
pened in my interview with the county court. This neither 
of us would have done had the action of the Shelby county 
conrt, or the vote of the county on its stock, been the re- 


verse of what they were.” 


We ask the attention of the court to the fact that the 
defence does not rest upon any fraud going to or affecting 
the consideration. No failure of consideration is set up. 
The county received and has continued to hold the stock 
up to this time. Not only the $300,000 subscribed was 
expended on this road in Shelby county, but over $160,000 
more. Not until the work had been progressing more than 
twelve years, and was complete through the county and 
the cars running, was any objection made, and then it was 
and is wholly confined to the mode of execution. 


We quote the language of the Supreme Court of the 
United States, as follows: “The taxpayers saw the large 
expenditures, and yet took no steps to arrest them. Not 
until the works were completed, and the securities had 
passed into the hands of bona fide purchasers, did. they 
move inthe matter. If they had been incited to aetion as 
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soon as the contract was made, they would have saved a 

heavy debt, and innocent persons would not have suffered.’’ 

22 Wallace R., 68, A.D. 1874, Ritchie v. Franklin 
County. 


We insist that the record shows that, in October, 1871, 
the county court of Shelby county was informed, by the 
Paducah and Gulf Railroad Company, through its presi- 
dent, that with a completed road from Paducah, Kentucky, 
to Troy, Tennessee, worth $1,000,000, and absolutely free 
of debt, this Paducah and Gulf Railroad Company was 
about to, and would, consolidate with the Mississippi River 
Railroad Company, if these county bonds were valid debts 
and would be paid. Said county court of Shelby county, 
being so informed, did agree to said consolidation, and 
levied the tax to pay the bonds; and, induced thereby, the 
Paducah and Galf Railroad Company did consolidate with 
the Mississippi River Railroad Company, in 1872, and 
the consolidated company took said bonds under the con- 
solidation. The record further shows, that the officers of 
Shelby county, in the convention of the stockholders of the 
Mississippi River Railroad Company, voted the $300,000 
of stock in favor of the consolidation. The consolidation 
was effected. Then the county surrendered its certificate 
of stock in the Mississippi River Railroad Company, and 
accepted, in lieu, a certificate for the like amount of stock 
in the consolidated company, the Paducah and Memphis 


Railroad Company. 

After this the bonds were delivered over to the new con- 
solidated company, who sold them to plaintiff before ma- 
turity and for value, with full knowledge of and relying 
upon the assurances of defendant that they would be paid 
and were valid and binding obligations. 
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This conduct was a representation of the most solemn 
and avowed character, by the defendant, to one about to 
purchase said bonds, that they were good, valid and bind- 
ing, whereby this third party was induced to purchase said 
bonds, and, hence, they are binding on said county, both 
in the hands of such purchasers, and of its assignee, the 
plaintiff. 


And this is so, although the county court was, at the 
time of this conduct, ignorant of the original infirmities 


now set up. 


One who has bought a note after due, under assurances 
of its validity from the maker, may recover from the maker 
the full amount, although it was bought at a discount, 
and was invalid in the hands of the payee. 

Tobey v. Chipman, 13 Allen 123. 


1 Greenlf. on Evidence, sec. 207—8, reads as follows : 

* Admissions, whether of law or fact, which have been 
acted on by others, are conclusive against the party making 
them, in all cases between him and the person whose con- 
duct he has thusinfluenced. J¢ is of no importance whether 
they were madein express language to the person himself, or 
implied from the open and general conduct of the party, etc.” 


5 Mias. (6 How.) R. 479, A.D., 1840. Land’s Adm’r. v. La- 
coste, et al. Opinion by Ch. J. Sharkey. 

Land, in 1836, made three notes to Marshall for $18,000 
each, due Ist of March, 1838, Ist March, 1839, and Ist 
March, 1840, for a tract of land and some slaves, and gave 
a deed of trust on the same property to secure the notes. 
He paid the first note. Carmichael, before the second note 
fell due, being about to buy the second and third notes, 
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inquired of Land, the maker, if he would pay them at ma- 
turity. He replied there was a defect of title, but he hed 
no doubt the vendor would cure it. Afterward Land made — 
some arrangements with Marshall, the vendor, as to this 
defect, and then informed Carmichael the defect was cured 
and the notes would be paid. Thereupon Carmichael took 
the notes in part security for debt due from Marshall to 
Carmichael. When the second note fell due Land paid 
$10,000 on it and died. Lacoste, the trustee, on the matu- 
rity of the third note, advertised the trust property for sale, 
to satisfy the balance of the second and the third note. 
Land’s administrator filed a bill to enjoin the sale, for the 
reason that the defect, as a matter of fact, had not been 
cured. The relief was refused, the court saying Land 
assured the assignee that the difficulty was obviated, and 
he would make no defence against them, in consequence of 
which promise the assignment of the note was taken ; what- 
ever equity Land might have had against Marshall was cer- 
tainly waived as to the assignee. Such a promise to one 
about to take an assignment is binding on the party mak- 
ing it, and a waiver of his equity, even without further 
knowledge of the failure of consideration than such as the 
party must have had by the making of the contract, and 
knowing the consideration for which the notes were given. 
The excuse of ignorance of consideration cannot be urged 
for Land. 


5 Miss. R. (6 How.), 720-1-2-3. A.D. 1841. Hamer v. 
Johnson etal. Ch. J. Sharkey, opinion : 
“The doctrine of this case is exactly as above. Hamer 
made and gave Davis his two promissory notes for $9669, 
as the price for land, for which Davis executed his title 
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bond to Hamer. Davis had no title to the land, but Hamer 
was ignorant of this. Pierce being about to buy the notes 
of Davis, before due, asked Hamer if the notes were good, 
and would be punctually paid when they fell due. Hamer 
assured him they would. Pierce on this assurance, bought 
the notes and paid eighteen slaves for them. Afterward 
Pierce sold and assigned the notes to Johnson, telling bim 
of Hamer’s assurance. Johnson, the second assignee, sued 
Hamer on the notes. The latter defended on the ground 
of total failure of title to the land in Davis. Johnson 
replied the above assurance to Pierce by Hamer and his 
purchase from Pierce. Hamer proved his ignorance of the 
defect of title when he made.the assurance to Pierce. 
Court held Hamer estopped by the assurance, as Pierce and 
Johnson acted on it, notwithstanding Hamer’s ignorance 
of the defect. 

“If a purchaser make the prorer inquiry of the maker, 
who is supposed by the law to know the consideration aud 
the defence, and he states that the money will be paid, this 
is calculated to inspire confidence, and justice requires 
that such representation shall estop him from resisting 
payment on the ground of failure of consideration. The 
policy is to encourage, rather than check the negotiability 
of mercantile paper. Its circulation would be greatly 
embarrassed if the maker be permitted, in the face of his 
assurances to the contrary, to go into the consideration 
against an innocent holder, who purchased honestly, rely- 
ing on the statement of the maker that it would be paid.” 
p. 723. 
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2 Yeates (Penn.) R. 541. A.D. 1800. Carnes v. Field, 
Opinion by Yeates, J. 

Field made a bond for £282, 5s 44d to Carnes, part price 
for land assured by title bond. Carnes assigned this bond 
for value before due to Joshua R. Bond, who, before he 
bought the bond, inquired of Field, the obligor, if the bond 
would be paid at maturity. Field said it would. It was 
discovered before the bond fell due that Carnes had no 
title to the land. Held no defence against the assignee. 
The court say, at p. 543: “ Where the obligor represents 
the money thereon as justly due, to a person desirous of 
taking an assignment, and engages to pay the same, in 
faith and confidence whereof the assignment is procured, 
the former takes on himself the risk of the adequacy of 
the consideration and the fairness of the original transac- 
tion, and relinquishes any objection he might otherwise 
have on those grounds. Such conduct is virtually a new 
contract, and forms an exception to the general rule.” 


1 Wash. (Va.) R. 296, A.D., 1793. Buckner v. Smith. 
Lyons, J. | | 
An assurance of payment to one who was about to take 
an assignment of a bond was held to be binding, although 
the bond had been given for a gaming consideration, and 
was absolutely void by statute. 


Same case is reported in Hamer v. Johnson, 1 
Smedes and M,. Ch. R. 563, 


1. Dan. Negotiable Instruments, 859. 

“There are some cases in which defences, which would 
avoid the instrament in any one’s hands, are rendered un- 
available by his own conduct, cases in which, to use the 
legal phrase, he is estopped from pleading the particular 
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defence which he endeavors to set up. Thus, if a person 
who is negotiating with the payee or endorsee of a note 
for the purchase of it, inquire concerning its validity, of 
the maker, and the latter assure him that the note is good ; 
that he has no defence against it; that it is good business 
paper, or that it is all right, and will be paid, the maker 
cannot afterwards plead that it was usurious or otherwise 
illegal. His mouth is closed by his previous representa- 
tions, and the law will not assist him to lead another into 
a pitfall, and then make him a scapegoat for himself, and 
so, if the holder purchases the note with the defendant’s 
knowledge and consent, it has been held that the latter 
cannot set up prior payment, or other defence against it.” 


To same effect see Davis v. Thomas, 5 Leigh Va. R. 
1 Brooks v. Martin, 43 Ala. 360. 


In Lynch v. Kennedy, 34 N. Y. 152, Porter, J., says: 


“It was affirmatively proven that the plaintiff was a 
“ bona fide holder of the note, and that he purchased it on 
“the faith of the defendant’s written statement, that it was 
“ business paper, and that it would be paid at maturity. 
“Tt was immaterial, therefore, whether any defence existed 
‘‘ between the original parties.’ 


When a forged note is on the market, and a party desir- 
ing to buy asks the alleged maker, and he answers it will 
be paid, and the purchase is then made, the maker is estop- 
ped to make the defence of forgery. 

Court v. De Wolf, 1 Rhode I. 393. 


Where one purchasing a note asks the maker if he has 
any defence and he replies no, the estoppel arising on the 


foregoing facts is available, and runs with the paper into 
the hands of any subsequent purchaser. 

Rose v. Hurley, 39 Ind. 82. 

McCabe v. Rainey, 32 Ind. 312. 

Simpson v. Moore, 5 B. J. Lea 372. 


If the party who transferred the instrument to the hol- 
der acquired the note before maturity and was himeelf 
unaffected by any infirmity in it, the holder acquires as 
good a title as he held, although it was overdue and dis- 
honored at the time of tranefer. 

1 Dan. Neg. In., secs. 726-803. 


In Cromwell v. County of Sac, 96 U. 8. R., p. 59, Field, 
J., holds that “ Whenever negotiable paper has passed into 
the hands of a party unaffected by previous infirmities, its 
character as an available security is established and its 
holder can transfer it to others with the like immunity. 
His own title and right would be impaired if any restric- 
tions were placed upon his power of disposition.” 


in County of Tipton v. Locomotive Works, 13 Otto 523, 
the question here under consideration was decided upon 
almost the same state of facts that exists in the present case. 
Harlan, J., delivering the unanimous opinion of the court, 
in treating upon this subject on page 588, says : 

“ The acceptance by the county court of the terms and 
conditions set forth in the proposition of Sept. 30, 1871, 
and its participation, under the circumstances averted to 
by its authorized representatives, in the proceedings which 
resulted in the consolidation, whereby the situation of the 
Paducah and Gulf Railroad Company became materially 
altered, was, in effect, a representtion to those interested 
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in that company, that the county would not withhold pay- 
ment of its bonds and coupons, but would meet them 
according to the terms of the new agreement.” 

“ By its conduct it induced those interested in the Paducah 
aud Gulf Railroad Company, then solvent, out of debt, and 
owning and operating a complete railroad from Paducah, 
Kentucky, to Troy, Tennessee, worth $1,000,000, to believe 
that the bonds would constitute a part of the available 
assets of the new company. The defendants received a 
portion of these bonds as early as March 15,1873. The 
integrity of the business transaction by which they acquired 
them is not questioned by any evidence recited in the 
record. 

“ Nor does it appear that any evidence was offered that 
impugned in any degree the good faith, in respect of these 
matters, of those who controlled the Paducah and Gulf 
Railroad Company. or of those who controlled the Paducah 
and Memphis Railroad Company, subsequent to the con- 
solidation in 1872. 

“ The defendants in error obtained the bonds in suit from 
the Paducah and Memphis Railroad Company, paying value 
therefor, and. so far as the record discloses, without any 
reason to suspect their payment would be resisted by the 
county. 

“In view, then, of the conduct, throughout all these pro- 
ceedings, of those who represented the county of Tipton, 
it ‘is estopped, by every consideration of law, justice and 
fair dealing, from disputing its liability to defendants in 
error upon the bonds in suit. The discovery by the county. 
in February, 1875, of fraud and corrupt practices upon the 
part of the Mississippi River Railroad Company, in pro- 
curing the issue of the bonds in 1869, camnot be permitted 
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to affect the rights of those who had, in good faith, ac- 
quired the bonds in reliance upon the explicit assurances 
which the county, in effect, gave in October, 1871, that it 
would provide for the payment of the bonds and their 


coupons.” 


We insist that the last case decided upon the same 
statute, and identical representations here relied upon, is 
necessarily conclusive of the one in hand, all other ques- 
tions out of consideration. 

IV. 

The only other consideration is that from the date of the 
subscription and issuance of the bonds to the present time, 
neither the defendant county nor any citizen or taxpayer 
thereof, have ever begun any suit to cancel, annul or ques- 
tion said sabscription or said bonds, nor have there been 
any legal proceedings instituted by either county or citizens 
to question or prevent the collection of taxes levied to pay 
tor said bonds or to prevent the issuance or payment of 
said bonds and coupons. 


J. A. Taylor, county attorney for defendant, shows that 
no taxpayer ever took any steps to resist the taxes or pre- 
vent the issue or payment of bonds by suit or otherwise. 

See Bill of Exceptions, Record p. 
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In conclusion, we ask the attention of the court to the 
fact that the defence does not rest upon any fraud going to 
or affecting the consideration, No failure of consideration 
is set up or plead. The county reserves and has continued 
to hold the stock up to this time. Not only the $300,000 
subscribed was expended on this road in Shelby county, 
but more than $100,000 in addition. 
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Not until the work had been finished and the cars running 
through the county, was auy objection made, and then it 
was and is wholly confined to the mode and manner of 


execution. 


It is now too late to call same in question. 
19 Wallace 241. 22 Wallace 68. 


We, therefore, confidently ask a reversal. 


D. H. POSTON & W. K. POSTON, 
Attorneys for Plaintiff in Error. 
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EXHIBIT No. 1. 


Being Laws of Tennessee Authorizing |County Subscriptions 
to Mississippi River R. R. Company. 


CHAPTER XLVIII. 


AN ACT for the benefit of the Winchester & Alabama 
Railroad Company, and for other purposes. 

* x * * * * * 

Sec. 6. Be it further enacted, That the county court of 
any county through which the line of the Mississippi 
River Railroad is proposed to run, a majority of the jus- 
tices in commission at the time concurring, may make a 
corporate or county subscription to the capital stock of 
said railroad company, of an amount not exceeding two- 
thirds of the. estimated cost of grading the road-bed 
through the county and preparing the same for the iron 
rails; the said cost to be verified by the sworn statement 
of the president or chief engineer of said company. And 
after such subscription shall have been entered upon the 
books of the railroad company, either by the chairman of 
the county court, or by any other member of the court 
appointed therefor, the court shall proceed without further 
reference or delay, to levy an assessment on all the taxable 
property within the county, sufficient to pay said sub- 
scription; and the same shall be payable in three equal 
annual instalments, commencing with the fiscal year in 
which said subscription shall be made. And it shall be 
lawfal for county courts making subscriptions as herein 
provided, to issue short bonds to the railroad company, in 
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anticipation of the collection of the annual levies, if thereby 
construction of the work may be facilitated; and in all 
other respects, except as herein specially provided, the cap- 
ital stock of said railroad company to be subscribed by 
counties, shal] be governed by the general internal im- 
provement laws of the State. 
*k * * * x * z x 
-Sec. 9. Be it further enacted, That this act shall take 
effeet from and after its passage. 
Passed, February 25, 1867. 


EXHIBIT No. 2. 
CHAPTER VI.—ACTS OF 1867. 


AN ACT for the benetit of the Mississippi River Railroad 
Company. 


Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That the sixth section of an act passed 
on the 25th day of February, 1867, entitled, ** An act for . 
the benefit of the Winchester and Alabama Railroad Com- 
pany, and for other purposes,” be and is hereby amended 
as follows, to-wit:—That the subscription authorized in 
said sixth section to be made to the capital stock of the 
Mississippi River Railroad Company, by the counties 
along the line of said railroad, may be made at any monthly 
term of the county courts of said counties, or at any 
special term of said courts; provided, that a majority of 
all the justices in commission in the counties respectively 
shall'be present when any such subseription is made ; and 
provided, further, that a majority of those present shall 
concur therein. 
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Sec. 2. Be further enacted, That the charter of the 
Mississippi River Railroad Company be and hereby is so 
amended as that the said company may commence the line 
of their railroad at any point on the line of the Memphis 
and Ohio Railroad, not exceeding twelve miles from the 
city of Memphis; and the said Mississippi River Railroad 
Company are hereby authorized to enter into such: con- 
tract with the said Memphis and Ohio Railroad Company, 
for entering the city of Memphis over the latter company’s 
track, and for the use of a common depot, as may be con- 
venient and profitable to the two companies. 

Sec. 3. Be it further enacted, That this act shall take 
effect from and after its passage. 

Passed, November 5, 1867, 


EXHIBIT No. 3. 
CHAPTER XLVL—ACTS OF 1867. 
K kk * Kk * * 


Section 21. Be it further enacted, That there shall be 
established in the county of Shelby, in this State, a Board 
of County Commissioners, to consist of five persons, etc. 

‘ | * x * = x 

Sec. 25. Be it further enacted, That all the powers and 
duties which are now vested in and performed by the quar- 
terly court of said county, shall be vested in the said board 
of commissioners ; and in addition to the power, now con- 
ferred by law, shall have authority * * * * 
to subseribe stock to railroads which the county court of 
Shelby county has been authorized by general or special 
laws to subscribe, and under the same conditions and re- 
strictious ; and to represent such stock in all elections for 
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directors, and to provide for the payment of subscription 
as made. 
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Passed, March 7, 1867. 


EXHIBIT No. 4. 
CHAPTER XLV.—ACTS OF 1868-1869. 
7 * x *K zK *K * 

Sec. 28. Be it further enacted, That the stock author- 
ized to be subscribed in the Mississippi River Railroad Com- 
pany by the county courts or County Commissioners of the 
counties along the line of said railroad, may be payable 
in not exceeding six annual installments, instead of three, 


as now provided by law. 
* + ee * + + x K of 


Passed February 12, 1869. 


EXHIBIT A. 
CONSTITUTION OF 1796. 
ARTICLE V. 


1. The judicial power of the State shall! be vested in such 
superior and inferior courts of law and equity, as the Legis- 
lature shall, from time to time, direct and establish. 

2. The General Assembly shall by joint ballot of both 
houses appoint judges of the several courts of law and 
equity, also an attorney or attorneys for the State, who shall 
hold their respective offices during their good behavior. 


77 


3. The judges of the superior court shall, at stated 
times, receive a compensation for their services, to be ascer- 
tained by law; but shall not be allowed any fees or per- 
quisites of office, nor shall they hold any other office of 
trust or profit under this State, or the United States. 

4. The judges of the superior courts shall be justices of 
oyer and terminer and general jail delivery throughout 
the State. 

5. The judges of the superior and inferior courts sha)! 
not charge juries with respect to matters of fact, but may 
state the testimony and declare the law. 

6. The judges of the superior courts shall have power, 
in all civil cases, to issue writs of certiorari, to remove any 
cause, or a transcript thereof, from any inferior court of 
record into the superior, on sufficient cause, supported by 
oath or affirmation. 

7. The judges or justices of the inferior courts of law 
shall have power, in ail civil cases, to issue writs of cer- 
tiorari, to remove any cause, or a transcript thereof, from 
any inferior jurisdiction into their court, on sufficient cause, 
supported by oath or affirmation. 

8. No judge shall sit on the trial of any cause where the 
parties shall be connected with him, by affinity or consan- 
guinity,except by consent of parties. In case all the judges 
of the superior court shall -be interested in the event of any 
cause or related to all or either of the parties, the governor. 
of the State shall in such case especially commission three 
men, of law knowledge, for the determination thereof. 

9. All writs and other process, shall ran in the name of 
the State of Tennessee; and bear teste,and be signed by 
the respective clerks. Indictment shal! conclude against 
the peace and dignity of the State. 
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10. Each court shall appoint its own clerk, who may 
hold his office during good behavior. 
11. No fine shall be laid on any citizen of this State 
that shall exceed fifty dollars, unless it shall be assessed by ~ 
a jury of his peers, who shall assess the fine at the time 
they find the fact, if they think the fine ought to be more 
than fifty dollars. 
| 12. There shall be justices of the peace appointed for 
each county, not exceeding two for each captain’s company, 


except for the company which includes the county town, 
which sha!! not exceed three, who shall hold their offices 
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during good behavior. 
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ARTICLE VI. 


” 
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1. There shall be appointed in each county, by the 
county court, one sheriff, one coroner, one trustee, and a 
sufficient number of constables, who shal! bold their oftices _ 
for two years. ‘They. shall also have power to appoint one | 
register and ranger for the county, who shall hold their 
offices during good behavior. The sheriff and coroner shal! 
be commissioned by the governor. 
2. There shall be atreasurer or treasurers appointed for 
the State, who shal! hold bis or their offices for two years. 
8. Theappointment of all officers not otherwise directed 
by this constitution, shall be vested in the Legislature. 
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EXHIBIT B. 
CONSTITUTION OF 1834. 
ARTICLE VI. 

Judicial Department. 


Section 1. The judicial power of this State shall be 
vested in one Supreme Court; in such inferior courts as 
the Legislature shall, from time to time, ordain and estab- 
lish, and the judges thereot; and in justices of the peace. 
The Legislature may also vest such jurisdiction as may be 
deemed necessary in corporation courts. 

Sec. 2. The Supreme Court shall be composed of taree 
judges, one of whom shall reside in each of the grand divi- 
sions of the State; the coucurrence of two of said judges 
shall, in every case, be necessary to a decision. The juris- 
diction of this court shall be appellate only, under such 
restrictions and regulations as may, from time to time, be 
prescribed by law ; but it may possess such other jurisdiction 
as is now conferred by law on the present Supreme Court. 
Said courts shall be held at one place, and at one place 
only, in each of the three grand divisions in the State. 

Sec. 3. The jadges of the Sapreme Court shall be elected 
by the qualified voters of the State at large, and the judges 
of such inferior courts as the Legislature may establish shall 
be elected by the qualified voters residing within the bounds 
of any district or circuit to which such inferior judge or 
judges, either of law or equity, may be assigned by ballet, 
in the same manner that members of the General Assembly 
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, are elected. Courts may be established to be holden by 


justices of the peace. Judges of the Supreme Court shal! 
be thirty-five years of age, and shall be elected for the term 
of eight years. 

Sec. 4. The judges of such inferior courts as the Legis- 
lature may establish shal’ be thirty years of age, and shall 
be elected for the term of eight years. 


Sec. 5. Anattorney general of the State shall be elected 
by the qualified voters of the State at large, and the attor- 
ney for the State for any circuit or district to which a judge 
of an inferior court may be assigned, shall be elected by 
the qualified voters within the bounds of such district or 
circuit, in the same manner that members to the General 
Assembly are elected ; all said attorneys, both for the State 
and circuit or district, shall hold their offices for the term 
of six years. In all cases where the attorney for any dis- 
trict fails or refuses to attend and prosecute according to 
law, the court shall have power to appoint an attorney 
pro tempore. 

Sec. 6. Judges and attorneys for the State may be re- 
moved from office by a concurrent vote of both houses of 
the General Assembly, each house voting separately; but 
two-thirds of all the members elected to each house must 
concur in such vote; the vote shall be determined by ayes 
and noes, and the names of the members voting for or 
against the judge or attorney for the State, together with the 
cause or causes of removal, shall be entered on the journals 
of each house respectively. The judge or attorney for the 
State, against whom the Legislature may be about to pro- 
ceed, shall receive notice thereof, accompanied with a copy 
of the causes alleged for his removal, at least ten days be- 


y 
r 


$1 


fore the day on which either house of the General Assem- 
bly shall act thereupon. 

Sec. 7. The judges of the Supreme and inferior courts 
shall, at stated times, receive a compensation for their ser- 
vices, to be ascertained by law, which shall not be increased 
or diminished during the time for which they are elected. 
They shal! not be allowed any fees or perquisities of office, 
nor hold any other office of trust or profit under this State, 
or the United States. 

Sec. 8. The jurisdiction of such inferior courts as the 
Legislature may, from time to time, establish, shall be 
regulated by law. 

Sec. 9. Judges shall not charge juries with respect to 
matters of fact, but must state the testimony and declare 
the law. 

Sec. 10. The judges or justices of snch inferior courts 
of law as the Legislature may establish, shall have power 
in all civil cases to issue writs of certiorari to remove any 
cause or transcript thereof, from any inferior jurisdiction, 
into said court, on suffitient cause, supported by oath or 
affirmation. 

Sec. 11. No judge of the Supreme or inferior courts 
shall preside on the trial of any cause in the event of which 
he may be interested, or where either of the parties shall 
be connected with him by affinity or consanguinity, within 
such degrees as may be prescribed by law, or in which he 
may have been of counsel, or in which he may have pre- 
sided in any inferior court, except by consent of all the 
parties. In case any or all the judges of the Supreme 
Court shall be thus disqualified from presiding on the trial 
of any cause or causes, the court, or the judges thereof, 
shall certify the same to the Governor of the State, and he 
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shall forthwith specially commission the requisite number ‘ 
of men, of law knowledge, for the trial and determination 
thereof. In case of sickness of any of the judges of the 


Supreme or inferior courts, so thatthey or any of them & 
are unable to attend, the Legislature is authorized to make 
provision, by general laws, that special judges may be ap- 
pointed to attend said courts. 

Sec. 12. All writs and other process shall run in the : 
name of the State of Tennessee; and bear test and be 
signed by the respective clerks. Indictments shall con- 
clude, “ against the peace and dignity of the State.” 

Sec. 13. Judges of the Supreme Court shall appoint 
their clerks, who shall hold their office for the period of six y 


years. Chancellors (if courts of chancery shall be estab- 
lished) shall appoint their clerks and masters, who shall f 
hold their office for a period of six years. Clerks of such > 
inferior courts as may be hereafter established, which shal! t 
be required to be holden in the respective counties of this 
State, shall be elected by the qualified voters thereof, for 
the term of four years; they shall be removed from 4 
office for malfeasance, incompetency, or neglect of duty, 
in such manner as may be prescribed by law. ‘ 


Sec. 14. No fine shall be laid on any citizen of this 
State that shall exceed fifty dollars, unless it shall be 


assessed by a jury of his peers, who shall assess the fine at 
the time they find the fact, if they think the fine should 


a 

be more than fifty dollars. 
Sec. 15. The different counties of this State shall be + 
——_ 


~ 
htt AI CE CEN ALE ELLIS ALE A ELA OR A A Mt a Segemqurenss 7‘ 

ob — ce em, eR A 
Sues ” aT . oe ~ = ee ~ gute mpi 


laid off, as the General Assembly may direct, into districts 
of convenient size, so that the whole number in each county 


shall not be more than twenty-five, or four for every one 


hundred square miles. There shall be two justices of the 
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peace and one constable elected in each district, by the 
qualified. voters therein, except districts including county 
towns, which shall elect three justices and two constables. 
The jurisdiction of said officers shall be coextensive with 
the county. Justices of the peace shall be elected for the 
term of six, and constables for the term of two years. 
Upon the removal of either of said officers from the dis- 
trict in which he was elected, his office shall become vacant 
from the time of such removal. Justices of the peace shall 
be commissioned by the Governor. The Legislature shall 
have power to provide for the appointment of an addi- 
tional number of justices of the peace in incorporated 
towns, 
ARTICLE VII. 


State and County Officers. 


Section 1. There shall be elected in each county, by 
the qualified voters therein, one sheriff, one trustee, and one 


- register; the sheriff and trustee for two years, and the 


register for four years :. Provided, that no person shall be 
eligible to the office of sheriff more than six years in any 
term of eight years. There shall be elected for each 
county, by the justices of the peace, one coroner, and 
one ranger, who shall hold their offices for two years. 
Said officers shall be removed for malfeasance, or neglect 


of duty, in such manner as may be prescribed by law. 


Sec. 2. Should a vacancy oceur, subsequent to an elec- 
tion, in the office of sheriff, trustee, or register, it shall be 
tilled by the justices ; if in that of the clerk’s to be elected 
by the people, it shall be filled by the courts ; and the per- 
son so appointed shall continue in office until his successor 


shall be elected and qualified - and such office shall be filled 
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by the qualified voters at the first election for any of the 


county officers. 


EXHIBIT C. 
CONSTITUTION OF 1870. 
ARTICLE VI. 
Judicial Department. 


Section 1. The judicial power of this State shall be 
vested in one Supreme Court, and in such circuit, chancery 
and other inferior courts as the Legislature shall, from 
time to time, ordain and establish, in the judges thereof, 
and in justices of the peace. The Legislature may also 
vest such jurisdiction in corporation courts as may be 
deemed necessary. Courts to be holden by justices of the 
peace may also be established. 

* x * 

Sec. 15. The different counties of this State shall be 
laid off as the General Assembly may direct, into districts 
of convenient size, so that the whole number in each county 
shall not be more than twenty-five, or four for every one 
hundred square miles. There shal! be two justices of the 
peace and one constable elected: in each district, by the 
qualified voters therein, except districts including county 
town, which shall elect three justices and two constables. 
The jurisdiction of said officers shall be co-extensive with 
the county. Justices of the peace shall be elected for the 
term of six, and constables for the term of two years. 
Upon the removal of either of said officers from the district 
in which he was elected, his office shall become vacant 
from the time of such removal. Justices of the peace shall 
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be commissioned by the Governor. The Legislature shall 
have power to provide for the appointment of an additional 
number of justices of the peace in incorporated towns. 


ARTICLE VII. 
State and County Officers. 

Section 1., There shall be elected in each county, by the 
qualified voters therein, one sheriff, one trustee, one reg- 
ister ; the sheriff and trustee for two years, and the register 
for four years; but no person shall be eligible to the office 
of sheriff more than six years in any term of eight years. 
There shall be elected for each county, by the justices of 
the peace, one coroner and one ranger. who shall hold their 
offices for two years. Said officers shall be removed for 
malfeasance, or neglect of duty, in such manner as may be 
prescribed by law. E 

Sec. 2. Should a vacancy occur, subsequent to an elec- 
tion, in the office of sheriff, trustee or register, it shall be 
filled by the justices; if in that of the clerk to be elected 
by the people, it shall be filled by the courts ; and the per- 
son so appointed shal! continue in office until his successor 
shall be elected and qualified; and such office shall be 
filled by the qualified voters at the first election for any of 


the county officers. 
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IN THE 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 194. 


EXTEIN NORTON, 
Plaintiff in Error, 


Us. 


SHELBY COUNTY, STATE OF TENNESSEE, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


. ae eng oe a 


JOSEPH H. CHOATE, 
Of Counsel. 


IN THE 


Supreme Cout of the alnited States, 


EXTEIN NORTON, 
Plaintiff in Error, 


VS. No. 194. 
October Term, 1885. 
SHELBY COUNTY, STATE OF 
TENNESSEE, 
Defendant in Error. 


BRIEF FOR PLAINTIF®E IN ERROR. 


We assign for error that the Court below charged the 
jury to find a verdict for the defendant; whereas, upon the 
pleadings and evidence, the jury should have been in- 
structed to find a verdict for the plaintiff for the amount 
due for principal and interest on the bonds in suit. 


Statement of Facts. 

The record discloses a case of flagrant repudiation. The 
plaintiff is the bona fide owner and holder for value of 
twenty-nine bonds of the defendant, with coupons at- 
tached, purporting to be issued by the defendant, as a 
County in Tennessee, signed by the President of the Board 
of County Commissioners of Shelby County, and attested 
by the seal of the County and the signature of the Clerk 
of the County Court; and the bonds recite on their face 
that they are (p. 4) 

* Issued under and by virtue of Section © of an Act of the 
** Legislature of the State of Tennessee, passed February 25, 1867, 
** «mended on the 12th day of February, 1869, and by authority 
+6 conferred upon the County Commissioners of Shelby County, by 
** Section 25, of an Act passed March 9, 1867.” 


By the Act of February 25, 1867, legislative authority 
was conferred upon the County of Shelby to subscribe for 
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stock in the Mississippi River Railroad Company, and to 
issue its bonds therefor. 

Such power could be exercised on the part of the 
County by the County Court, and by a further Act passed 
on November 5, 1867, amending the Act of February 25, 
1867, the power conferred by such Act is recited to have 
been thereby conferred upon the County, and then slight 
modifications as to the issue of bonds are made by the 
amending Act. 

In the meantime and on March 9, 1867, the Act for the 
reorganization of the City of Memphis and County of 
Shelby was passed, and by Section 25 of that Act there 
was created a Board of Commissioners for the County, in 
whom were vested all the powers and duties which had 
theretofore been exercised by the County Court, including 
all powers theretofore conferred upon the County Court by 
law; AND IN ADDITION THERETO the Commissioners were 
vested with certain specified powers, among which was the 
power to subscribe on the part of the County for stock of 
ratlroads, for which the County Court had theretofore by 
general or special laws been authorized to subscribe, and 
to represent such stock in the meetings of the Railroad 
Companies, and to make provision for the payment of the 
subscriptions.” 

Immediately after the passage of this Act, the Commis- 
sioners thereby created, organized and held the regular 
terms of the County Court prescribed by the Act, and 
otherwise discharged the duties and functions imposed 
upon them until November 15, 1869, a period of two years 
and eight months, when by some means not disclosed by 
the record, they were ousted from office by the Justices of 
the Peace.of the County, who, prior to the passage of the 
Act creating the Commissioners, had, under the Constitu- 
tion and laws of Tennessee, acted as Judges of the County 
Court (p. 31). 

These Justices of the Peace on April 9, 1867, had filed 
their bill in equity in the Chancery Court of Memphis, 
claiming that they. as Justices of the Peace, were by law 
entitled to hold the regular terms of the Quarterly Court 
of the County; but that on the first Monday of April, 
1867, the date to which they had adjourned at the last 


Paste 


3 


previous regular term of the Court, having met to open 
and hold the term of the Court, they found the defend- 
ant Commissioners in possession, assuming to hold the 
Quarterly Court, and unlawfully exercising the functions 
and powers of complainants when assembled as such 
Quarterly Court (pp. 81-87). 

They charged the Commissioners with unlawfully 
usurping their places in said Court, and claimed that the 
Act of March 9th, 1867, creating the Commissioners was 
in violation of the Constitution, so far asit attempted to 
transfer to the defendant Commissioners the judicial and 
legislative powers for the County, which by the Constitu- 
tion they claimed were vested in the plaintiffs assembled 
to hold the County Court (p. 82). 

The decree entered by tle Chancellor prior to the issue 
of the bonds in suit dismissed the bill (p. 87), and so the 
matter stood until after the Commissioners had subscribed 
for the stock of the Railroad Company and issued the bonds 
sued on, all the powers conferred upon the Commissioners 
by Section 25 of the Act of March 9, 1867, being con- 
tinuously exercised by them without interruption until 
November 15, 1869 (pp. 20-30). 

Prior to the issue of the bonds in 1869, the Commission- 
ers at the regular January Term of the Quarterly Court of 
the County held by them, unanimously voted and sub- 
scribed for $300,000 of the stock of the Railroad Company, 
to be paid for in bonds of the County at their par value, 
and directed the President of the Board and the County 
Clerk to execute the bonds and deliver them to the Rail- 
road Company—which action appears duly recorded in the 
records of the Court for that term (pp. 20-25). 

In pursuance of these instructions the bonds were exe- 
cuted, the stock was received and the President was or- 
dered to cast the vote of the County on the stock at the 
election for directors held in June, 1869 (p. 25). 

On July 20, 1869, the President reported to the Board 
that he had delivered to the Company the last 250 of the 
bonds, including the bonds in suit, and had received certifi- 
cates of stock in the Road therefor, making 3,000 shares 
in all (p. 29). 

On August 18, 1869, the Commissioners levied a tax of 
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twenty cents on the $100 on account of the bonds (p. 30), 
and at the last meeting held by them, on October 26, 1869, 
they ordered the County Tax Collector to collect the tax 
imposed to pay the subscription (pp. 30-81). 

On November 15, 1869, the Justices of the Peace of the 
County resumed their functions as holders of the Quarterly 
Court of the County. They took up and continued the 
business of the Court at the point where it had been left 
by the retiring Commissioners, and at the first meeting or- 
dered that the Clerk countersign all county warrants which 
had been issued by the President of the Board on account 
of the appropriations prior to October 28, 1869, and also all 
jury warrants which had been regularly certified up to 
date (p. 31). 

At the January Term, 1870, the Clerk of the County 
reported to the County Court that on the first $50,000 sub- 
scription to the Mississippi River’ Railroad Company, fall- 
ing due January i, 1870,atax of twenty cents on each one 
hundred dollars’ worth of taxable property had been levied 
to pay the same, and that the amount to be realized for 
the Railroad Company on account of this tax would exceed 
the amount of the subscription falling due, and that the 
tax so levied was by the action of the late Board of County 
Commissioners to be paid in currency (p. 32). 

The tax books for the year 1869, containing the assess- 
ment and levy made by the late Commissioners, were sub- 
mitted by the County Clerk, with his report, to the County 
Court, and besides collecting the tax levied by the Com- 
missioners, the Court proceeded at the following April 
Term to levy a further tax of twenty cents on the one 
hundred dollars for the purpose of meeting the amounts 
due on the Mississippi River Railroad bonds, which tax 
was subsequently, at the same term, reduced to ten cents 
on the one hundred dollars, to be collected in cash (p. 33). 

With the proceeds of the tax levied by the Commission- 
ers and afterwards collected by the County Court, the latter 
body, in March, 1870, proceeded to pay the entire interest 
which had become due upon the whole issue of bonds on 
January 1, 1870, and $23,000 of the principal then falling 
due (p. 36). 

At this point in the history of the case there went into 
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effect, on May 5, 1870, the new Constitution of Tennessee, 
of which the 29th Section of Article II. is claimed by the 
Defendant in Error to have rendered any further acts of 
ratification by the County impossible. It reads as follows: 


‘* But the credit of no county, city or town shall be given 
‘‘or loaned to or in aid of any person, company, association or 
‘* corporation, except upon an election to be first held by the 
‘* qualified voters of such county, city or town, and the assent 
‘* of three-fourths of the votes cast at said election; nor shall 
‘any county, city or town become a stockholder with others in 
‘any compauy, association or corporation, except upon a like 
** election and the assent of a like majority.” 


But Section | of Article XI. of the same Constitution 
reads thus: 


‘* All laws and ordinances now in force and in use in this 
‘* State, not inconsistent with the Constitution, shall continue 
‘* in force and use until they expire or be altered or repealed by 
‘‘the Legislature. But ordinances contained in any former 
‘* Constitution or schedule thereto are hereby abrogated.” 


After the adoption of these constitutional provisions, the 
County Court uniformly treated the issue of bonds, of 
which those in suit, and fifty-nine others in suits which are 
to abide the event of this, are all that remain unpaid, as 
the genuine and legal obligations of the County of Shelby. 


First.—They levied and collected the tax annually, and 
applied the same to the payment of the coupons as they 
fell due, and to the principal as it matured in the years be- 
tween 1869 and 1875. 


Seconp.—They thus paid $212,000 out of the original 
issue of $300,000 of bonds, and more than $100,000 of 
accrued ‘nterest between 1870 and 1879 (pp. 35-56). 


Tuirp.—They appointed representatives of the County 
to cast the vote of the County at the annual elections of 
the stockholders for directors, held in the years 1870, 1871, 
and 1872 (pp. 35, 39, 42). 


‘On January, 27, 1870, by an Act entitled “‘An Act to re- 
peal all laws establishing Boards of County Commission- 
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ers” (See Acts of 1869-70, page 119), the Legislature re- 


1 pealed all Acts establishing County Commissioners, in Ten- 7 
4 nessee, and revived all laws or parts of laws which were \ 
repealed by any Act or Acts establishing such County 
|} Commissioners. 

: On February 22, 1871, the Supreme Court of Tennessee, “1? 
' in the case of Pope vs. Phifer, 3 Heisk, 682, decided that the ; 

i Act of March 12, 1868, chapter 65, by which County Com- 
i) missioners had been created for the Counties of Madison 
iE and White, and which Act was in all respects identical with tae 


Section 25 of the Act of March 9, 1867, establishing such 

| Commissioners for the County of Shelby, was unconstitu- 

| | tional and void, so far as it invaded and trespassed upon ae 

| the functions of the Justices of the Peace who were, by 

the Constitution, entitled to hold the Quarterly Court of 

the County as a judicial and legislative body. “% 
This decision was made in an action brought by the Jus- 


tices composing the Quorum Court of the County of uN 
| White and by certain other citizens of that County, for , 
i the purpose of restraining the Commissioners of the | 
County from entering upon the duties imposed upon them oe 


in respect to administering and exercising the powers of 
the County Court, and the whole tenor of the decision is, 
that as the County Court, composed of the Justices of 
the Peace, was the constitutional, judicial and legislative 
tribunal of the County, created and recognized by the 
Constitution of 1834, it was not within the constitutional 
power of the Legislature to supplant it, or to transfer its _ > 
functions from the Justices of the Peace to Commissioners, 

in derogation of the established order of things created by 

the Constitution. But the question whether the specific 

powers conferred by the Act, in express terms, upon the 
Commissioners, and in ADDITION to those powers which 

were constitutionally inherent in the County Court, might 

be within the power of the Legislature to confer upon them, 

was not and could not be raised or considered in the case; 

nor was there any occasion for the Court to pass upon the 

| further question now raised in this action, as to the effect 

upon the public and third parties of the acts of the Com- 

missioners during the two years and a half in which they 
exclusively exercised the powers of the County Court. 
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On June 1, 1871, the Supreme Court of the State, upon 
the strength of the decision in Pope vs. Phifer, rendered a 
final decision in the case of Walker vs. Merriman, already 
referred to, which had been brought by the Justices of the 
County Court to oust the Commissioners of Shelby 
County (pp. 87-88). 

It will be observed that the Act creating the Commis. 
sioners having been repealed a year and a half before 
(and, indeed, more than a year before the decision in Pope 
vs. Phifer), there was no footing for a decree in either 
case and nothing for the Court to pass upon. Nevertheless, 
a formal decree was entered, declaring the opinion of the 
Court to be that at the time of the filing of the bill the 
complainants were entitled to the relief prayed for, and 
that the decree below dismissing the bill was erroneous. 

And the formal decree so entered by the Supreme Court 
on June 1, 1871, concludes as follows (p. 87): 

‘‘ But, it appearing that the Act under which the bill alleges 
‘‘ the defendants usurped office bas, since the filing of the bill, 
‘* been repealed, and that the defendants have not, since the re- 
‘* peal thereof (January 27, 1870), assumed to exercise the 
‘‘ powers and perform the duties in said Act named, and are 
‘* not now doing so, the Court is of opinion that it is only neces- 
‘‘ sary, under these facts, in addition to what is decreed above, 
‘* to dispose of the costs of the cause, which is done by taxing 
‘*them against the defendants, and awarding execution there- 
“oe.” 


The decision proceeds wholly upon the strength of Pope 
vs. Phifer, in which there was at best only a formal 
declaration of the right of the plaintiffs as Justices of the 
Peace to have held the Quarterly Court of the County in- 
stead of the Commissioners, from the beginning. The 
Supreme Court itself subsequently declared in the case of 
McLean et als. vs. The State of Tenn. and Shelby County, 
§ Heisk., at page 237, decided in October, 1873, 

| ‘‘That the law creating the Board of County Commissioners, 
** so far, at least, as it authorized said Board to usurp the con- 


‘* stitutional functions of the County Court, was in violation of 
‘* the Constitution, and their acts without authority of law.” 


which could only have referred to the decision in Pope vs, 
Phifer. 
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At the same term of the Court (April, 1871) at which 
Pope vs. Phifer was decided, came the decision in the case 
of Shelby County vs. Butterworth, the opinion in which 
case will be found attached to the Brief filed herein on be- 
half of the Defendant in Error, by Mr. Glisson. 

Butterworth had purchased certain tax warrants signed 
by the Commissioners during their tenure of office, and had 
procured judgment on them by default against the county, 
which judgment was reversed on appeal by the Supreme 
Court, as a supposed direct consequence of the decision in 
Pope vs. Phifer and Walker vs. Merriman, the conclusion 
of the Court being that as the Act had been declared to be 
unconstitutional, it was ‘‘ inoperative as to the existing 
organization, powers and duties of the County Court,” 
and conferred no jadicial power upon the Commissioners, 
and that the County Court, through its Judges, was the 
only legal authority by which such warrants could be 
issued. ‘‘ The first element,” as the Court say, ‘‘to give 
the warrants validity was wanting, viz., authority in the 
Board of Commissioners or its President to issue them.” 

The issuing of the tax warrants was an exercise of the 
taxing power of the County which had been held in Pope 
vs. Phifer to reside in the Justices of the Peace of the 
County holding the Quarterly Court of the County, as the 
County Legislature, and as inherent in them under the 
Constitution of 1834. But there.was no allusion in this 
case, nor in either of the prior cases on which it rested, to 
the question presented by the record here, as to the validity 
of the Act creating the Commissioners, so far as it con- 
ferred by express provision powers upon them which were 
not constitutionally inherent in the County Court, and 
which were not involved in or a part of the taxing power. 
Nor was there any adjudication as to the effect of such acts 
by the Commissioners during their tenure of office. 

The County Court, though still holding the stock and 
voting upon it by their appointed agents (Record, p. 39), re- 
jected, at the meeting of April 11th, 1871, the annual report 
of the committee which had recommended the assessment 
of the usual tax to pay the Mississippi River Railroad Bond 
Tax (p. 38). But on the following day, April 12th, 1871, 
on the application of the President and Secretary of the 
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Railroad Company, this action was reconsidered and re- 
scinded, and the usual tax was assessed to pay the interest 
on the bonds, with this proviso (p. 39): 


‘** But the same shall not be a waiver of the right of this Court 
‘* to order the money collected on said assessment to be withheld 
‘‘at any time when it may appear to the Court that the officers 
‘‘ of the road are misappropriating funds or failing to prosecate 
‘* the work on the road with due diligence.” 


Again, on July 7th, 1871, the County Court reciting the 
decisions above referred to, as to the unconstitutionality 
of the Act creating the Commissioners, reconsidered and 
revoked their order of April 12th, and specially ordered 
the tax collector of Shelby County to fail and refuse to 
collect the tax assessed (pp. 39-40). 

In this situation of affairs the session of the Court was 
held on October 5th, 1871. at which the transactions oc- 
curred which are claimed by the plaintiff to be an absolute 
ratification on the part of the County of the bonds in suit, 
and a complete estoppel as against the County to question 
their validity—in substance, an express and valid agree- 
ment by the County for good consideration, that if the 
Paducah and Memphis Railroad Company would consoli- 
date with the Mississippi River Railroad Company, and 
apply its great resources to the building of the Road within 
the County, the County, as the holder of three thousand 
shares of stock in the latter Company—which had become 
unable to prosecute the work--would come into the ar- 
rangement, exchange its shares for an equal amount of the 
stock of the Consolidated Company, and asa part of the 
arrangement, and as an inducement to, and by way of 
consideration for the Paducah Company to enter into it, 
the County would recognize and waive any defense to the 
bonds which, by the arrangement, would pass to the Con- 
solidated Company. 

The order of the July Term suspending the collection of 
the tax levied to pay the subscription to the capital stock 
of the Railway Company was rescinded, and the tax col- 
lector instructed to proceed with the collection of the tax 
of fifteen cents on the hundred dollars already assessed (p. 
41); and the following express ratification of the acts of 
2 
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the Commissioners during their tenure of office in respect 
to taxation, treating them as acts done on the part of the 
County by improper agents, was formally entered on the 
records (p. 41): 


‘‘Whereas, the assessments for Stateand County taxes made 
‘* by the late so-called County Commissioners of Shelby 
‘County for the years 1867, 1868 and 1869, were made for 
‘** taxation authorized by law, but not by the County Court, 
‘the only agents of the County and State authorized to 
‘* make such assessments; and whereas said assessments are 
‘* invalid, without the approval of this Court; and whereas a 
‘* large majority of the taxpayers have paid the taxes thus as- 
‘* sessed, and it would be unjust to allow the delinquent tax- 
‘* payers to escape this burden that prompt payers have long 
** since settled: 

‘* It is therefore ordered by this Court: That the rate of taxation 
** fixed by said Commissioners Jor suid years of 1867, 1868, 
** 1869, for State and County purposes in the County of Shelby, 
** State of Ten nessee, and thevaluation and assessments of realty 
“ in said County, us shown by the tax books of said County Com- 
‘* missioners for said years, he adopted by this Court as fully as 
oO this Court had made and fived them in the first instance.” 


What took place between the Court and the Paducah 
and Memphis Railroad Company, represented by the 
plaintiff as its President, on that occasion, is established 
by the oral evidence (pp. 71-78), by which it appears that 
the plaintiff was the President of the Paducah and Mem- 
phis Railroad Company, with which Company it was then 
proposed, and under consideration, to consolidate the Mis- 
sissippi River Railroad Company, to which latter Com- 
pany the bonds in suit had been issued, and by which 
Company said bonds were then held as payment for stock 
of the Company subscribed for and held by the County. 

The Paducah Railroad was then completely built and 
equipped and in running order from Paducah to Troy 
Station, a distance of 63 miles, in active operation and out 
of debt, and was of the value of a million dollars (p. 73). 

At the same time the Mississippi River Railroad Com- 
pany had done but little work on its line, none of which was 
complete. Less than $150,000 had been expended in the 
work, and the only assets of any amount, or of any real 
value, which it had, were the bonds which it had taken in 
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payment ofsubscriptions for stock by Counties, and among 
these about 250 of the bonds of Shelby County, including 
those in suit (p. 74), and the object of the plaintiff, on the 
part of the Paducah Company, in going before the County 
Court, was to make sure that these Shelby County bonds, 
which were to be apart of the property of the new corpor- 
ation if the consolidation was effected, were of value, and 
would be paid as they matured. And he also wanted to 
have the County fully understand the plan of consolidation 
which had been proposed (p. 73). 

The plaintiff at the time referred to, besides being the 
President of the Paducah Company, was the owner of 
four-tenths of all its stock, and his brothers owned three- 
tenths more (p. 72). 

He stated to the Court the facts as to the pending pro. 
posals for the consolidation of the two Railroad Companies, 
setting forth their respective properties, franchises and 
assets, his own interest in the stock and assets of the Pa- 
ducah Company, the actual condition and value of that 
Railroad, and its property, and expressly stating that before 
he would put his own property and the property of others 
into such consolidation with the Mississippi Company 
he wanted to know definitely what Shelby County would 
do as to the bonds issued by it to the Mississippi Com- 
pany, as those bonds constituted a large part of the assets 
of that Company; that if there was any doubt about the 
County paying such bonds, he wanted to know it, for in 
that event he would oppose the proposed consolidation; 
that he did not intend to put the Paducah Company into 
the consolidation unless the bonds were to be paid; and 
that as he was the owner of four-tenths of all its capital 
stock, the consolidation would not be made without his 
consent (pp. 71-76). 

There was some discussion between the members of the 
Court, and before the plaintiff left the court room, the 
Court, by a vote of 23 yeas to 7 noes, adopted the order 
levying the tax to meet the next maturing installments of 
these bonds and the accruing interest, and the plaintiff was 
assured by many members of the Court that the whole 
would be paid (p. 41). 

In reliance upon this action and the assurances thus 
given, the proposed consolidation took place (pp. 74, 76.) 
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At a subsequent meeting of the stockholders of the Pa- 
ducah Company, the plaintiff, as its President, reported to 
the stockholders what had occurred at his meeting with 
the County Court, and the stockholders approved the plan 
of consolidation. The County, under the orders of the 
County Court, voted its entire block of $300,000 of stock 
of the Mississippi River Railroad Company in favor of the 
consolidation (p. 74). 

The County therefore reaped the full fruits of the con- 
solidation. It surrendered its certificate of stock in the 
Mississippi Company to the new corporation, receiving in 
exchange therefor the same amount of stock of the Consol- 
idated Company (p. 75). It afterwards voted as a stock- 
holder in that Company, and retained its stock therein 
without any offer to surrender the same, and is still the 
owner thereof. It was after this, and before the maturity 
of the bonds in suit, that they were purchased by the 
plaintiff from the Consolidated Company (p. 75). 

The Consolidated Company proceeded in good faith to 
expend its moneys upon the Road in Shelby County, and 
completed it from Troy Station to Memphis at an expense, 
within the County, of $400,000, all which was done in July, 
1873, and the Road has been in full operation ever since 
(p. 75). 

The action of the County Court from 1872 to 1882 shows 
that they, as well as the plaintiff, relied upon the consolli- 
dation as having been entered into in good faith on both 
sides. (See Record, pp. 50-70.) 

The County stock was surrendered and the new certifi- 
cate taken. Annually, as installments of the bonds 
matured and the interest accrued, the tax was raised and 
applied to their payment, and when all the principal except 
the $88,000 of bonds belonging to the plaintiff had been 
paid and satisfied, the question of the validity of the bonds 
was insisted upon and culminated in the present suit. 

In connection with the facts hereinbefore stated, upon 
which the plaintiff relies, as working a complete estoppel 
against the County to question the validity of the bonds in 
suit, the following Sections of the Code of Tennessee, 
. adopted in 1855, and in force at the time, are here referred 
to, as showing the power and authority of the County 
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Court to make the arrangement it did in 1871, with refer- 
ence to the consolidation of the two Railroad Companies : 


‘2402. Every County is a corporation, and the Justices in 
‘*the County Court assembled are the representatives of the 
** County and authorized to act for it.” 

‘©3404. Each County may acquire and hold property for 
se County purposes, and make all contracts necessary Or e@x- 
‘* nedient for the management, control and improvement 
‘* thereof, and for the better exercise of its civil and political 
‘* powers may make any order for the disposition of its prop- 
‘‘ erty, and may do such other acts and exercise such other 
‘* powers as may be allowed by law.” 


The Court below, upon these facts, ordered a verdict for 
the County, and from the judgment entered on such ver- 
dict this writ of error is taken. 


First Point.—That provision of the 25th Section of 
the Act of March 9, 1867, creating the County Commis- 
stoners of Shelby County. by which, in appiTion to vesting 
in them the powers and duties vested in the Quarterly 
Court of the County, they were expressly and specifically 
authorized, among other things, ‘‘ to subscribe stock in 
‘railroads, which the County Court of Shelby County 
‘* has been authorized by general and special law to sub- 
‘* scribe, and under the same conditions and restrictions, 
‘‘ and to represent such stock in all elections of directors, 
‘“and provide for payment of subscriptions as made,” 
was constitutional and valid, even though in deference to 
the subsequent decision of the Supreme Court of Tennessee, 
the first clause of the Section should be condemned as un- 
constitutional and void. And the proposition here stated 
has not been passed upon or considered by any Court of 
that State, but is an original question to be determined 
here and now. 


(a.) The well settled rule is that although parts of an 
Act, or, indeed, most of the provisions of it, be uncon- 
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stitutional, because beyond the scope of legislative 
power to enact, yet that other provisions in the same 
Act, which are clearly within the power of the Legis- 
lature to enact, and are severable from the rest, may 
and must be saved from the judicial condemnation. 
In fact, the judicial power extends so far only as to 
declare void the part where the fault is. It must 
preserve the rest. If the good part is inseparably in- 
volved with the bad, so that it cannot be dissected, 
the whole must be cut off together. The wheat in 
’ that case must be burned with the tares. But if the 
Legislature has enacted a provision which was clearly 
within the legislative power, the fact that in the same 
Act, or Section, it has inserted separate and distinct 
provisions which it had no right to make law, does 
not justify the judicial department to declare the 
whole void. 

The question is, Are they separable? That is the 
crucial test. If they are, the good part must stand. 

If they are separable, so that, striking out the un- 
constitutional provision, the rest can stand as a com- 
plete and independent enactment, it is not for the 
Court to indulge in speculation or conjecture as to 
what the Legislature might or might not have been 
inclined to do, if it had been proposed to pass the Act, or 
Section, as so modified. A resort to that sort of in- 
quiry has sometimes been spoken of as a possible test. 
But surely what rests only in speculation and conjec- 
ture cannot be a test. Nor is there ary legal standard 
by which a Court can ever determine what so loose 
and irresponsible a body as a legislature might, under 
other circumstances, have done. The question must 
always be determined by what it has done. If out of 
the Act, or Section, as passed, a provision found by 
the Court to be unconstitutional can be cut, and the 
rest stand alone, it is not within the power of the judi- 
cial department to interfere with or annul that. 

Especially is it incumbent upon the courts not to con- 
demn a part of alaw which, taken by itself, is free from 
constitutional objection, while condemning the rest of 
the Act, in a case where in reliance upon the enact- 
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ment of that part, rights have vested, contracts have 

been entered into, and value has been parted with, at a 

time when as yet no question as to the constitution- 

ality of any part of the Act had been raised, and, above 

all, where negotiable securities have been issued and 

| eS taken in honest reliance upon the validity of the Act. 

See Cooley on Const. Limit., ‘* Statutes Un- 

constitutional in part,” pp. 211-216, and 
cases there cited. 


(b.) We need not go outside of the decisions of this 
Court for ample illustrations of this doctrine. 
In Bank of Hamilton vs. Dudley’s lessee, 2 Peters, 
526, MARSHALL, C. J., says: 


“If any part of the Act be unconstitutional, the provisions 
‘* of that part may be disregarded, while /u// effect will be given 
‘Sty such as are not repuquant to the Constitation of the 
‘* United States or of the State.” 


In Packet Co. vs. Keokuk, 95 U. S., 89, STRONG, 
“= J., Says: 


‘* Statutes that are constitutional in part only will be up- 
m ‘* held so far as they are not in conflict with the Constitution, 
** provided the allowed and prohibited parts are severable. We 
‘think « severance is possible ia this case. It may be con- 
‘* ceded the ordinance is too’ broad, and that some of its 
‘* provisions are unwarranted. When those provisions are 
*‘attempted to be enforced a different question may be 
: ‘* presented.” 


Again, in Allen vs. Louisiana, 103 U.S., 80, WAITE, 
$ C. J., says: 


. ** Tt is an elementary principle that the same statute may 
‘ ‘* be in part constitutional and in part unconstitutional, and 
. ‘* that if the parts are wholly independent of each other, that 
: ‘‘which is constitutional may stand, while that which is 
‘* unconstitutional will be rejected. The point to be de- 
‘* termined in all such cases is whether the unconstitutional 
‘‘ provisions are so connected with the general scope of the 
‘‘law as to make it impossible, if they are stricken out, to 
‘‘ give effect to what appears to have been the intent of the 


“« Legislature.” 
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The decision in Poindexter vs. Greenhow, 114 U.S., 
271, aptly illustrates the rule. The Acts of Virginia 
complained of were held to be unconstitutional and 
void, because they constituted in the whole and in all 
their parts a general scheme to impair the obligation 
of the previous contract of the State with the 
coupon holder; and that being the object of the Acts, 
the vice that invalidated them was held to pervade 
them throughout, and in all their provisions. And 
when the attempt was made to uphold those parts of 
the Acts which repealed and abolished all actions as 
remedies for the coupon holder, except the personal 
action against the collector, it was overruled by the 
Court, because it was not practicable to separate 
those parts from the main.objects of the Acts which 
those particular parts were, indeed, intended tv 
effectuate. It was not one of those cases ‘** where the 
parts are so distinctly separable that each can stand 
ee ee ee eek 


In the recent case of Presser vs. Illinois, 116 U. S., 
252, where the plaintiff in error had been indicted and 
convicted fora violation of certain sections of the Mili- 
tary Code of the State of Llinois, the doctrine is re- 
asserted by this Court, that statutes, constitutional in 
part only, will be upheld as to what is constitutional, 
if it can be separated from the unconstitutional pro- 
visions. 


And Woops, J., delivering the opinion of the Court, 
says, at p. 263: 


‘* We have not found it necessary to consider or decide the 
‘* question thus raised, as to the validity of the entire Military 
‘Code of Illinois, for, in our opinion, the sections under 
‘‘ which the plaintiff in error was convicted may be valid, 
‘** even if the other sections of the Act wereinvalid. For it is 
‘*a settled rule ‘ that statutes that are constitutional in part 
** only will be upheld so far as they are not in conflict with 
‘*the constitution, provided the allowed and prohibited parts 
‘* are separable.’ ” 
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In People ex rel. City of Rochester vs. Briggs, 50N. 
Y., 553, the Court say, at pp. 565-566: 


‘¢ Tt is a universal rule that where a part of a statute is un- 

‘* constitutional, that fact does not authorize the Courts to de- 

‘‘ clare the remainder void, wx/ess the provisions are so con- 

‘* nected together in subject matter, meaning or purpose, that it 

_“ cannot be presumed the Legislature would have passed the 
‘* one without the other.”’ 


And as further showing that the constitutional and 
unconstitutional provisions may be contained in the 
same section, and may even be embraced in the same 
general language, we call the special attention of 
the Court to the case of The Mayor and Council of 
Hagerstown vs. Daniel Dechert, 32 Md., 369—a case 
very similar to the case at bar. 

There, the Act of Incorporation of Hagerstown, 
passed in 1847, provided that 


‘* The Mayor, in virtue of his office, shall have and exercise 
** all the jurisdiction and powers of a Justice of the Peace, and 
‘« shall be entitled tu the same fee.”’ 


This Act was subsequently re-enacted in the Code 
in 1860. But meanwhile, to wit, in 1851, a new Con- 
stitution was adopted, and by Article 4 thereof the of- 
ficers were defined in whom the judicial power of the 
State was thereafter to be vested, among whom the 
Mayor was not included. 

The question before the Court was whether the Con- 
stitution of 1851, which clearly stripped the Mayor of 
the judicial power or jurisdiction appertaining to the 
office of a Justice of the Peace, did not further deprive 
him of his police powers as a conservator of the peace, 
which it was entirely competent for the Legislature to 
confer on him, such powers, however, being also pos- 
sessed by Justices of the Peace # 

The Court held that the Mayor retained his police 
powers, and that to that extent the Act of 1860, 
re-enacting the original Act of Incorporation of 1847, 
was constitutional and valid; that the constitutional 
and unconstitutional provisions might be contained in 
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the same section, and yet be perfectly distinct and 
separable, so that the first may stand, though the last 
fall; and that the question to be decided is whether 
they are essentially and inseparably connected in sub- 
stance. 


And the Court say, at pp. 383-384, after calling at- 
tention to the fact that no judicial powers could be 
conferred on the Mayor after the new Constitution 
was passed: 


‘* But it by no means follows that the 137th section of the 
‘* Code was altogether inoperative and void. That section 
‘* did not attempt to make the Mayor a Justice of the Peace, 
‘* but to confer upon him certain powers as Mayor. It in 
** terms gave him as Mayor ‘«i/ the jurisdiction and powers of 
‘* a Justice of the Peace.’ Now, some of the powers exercised 
‘* by a Justice of the Peace are judicial; he has jurisdiction to 
** hear and decide cases, civil and criminal. So fur as such 
** gurisdiction is concerned, the 137th section of the Code is 
-" inoperative. But in addition to the judicial functions of a 
** Justice of the Peace, he has important police powers as a 
** conservator of the peace, not in any respect judicial in their 
‘nature, and which it was entirely competent for the Legis- 
‘** lature to confer upon the Mayor of Hagerstown * * * 
‘* Such powers, in our opinion, were conferred on the Mayor 
** by section 137, Article 21 of the Code. To ‘hat extent, it is 
** constitutional and valid, while it is inoperative only so far 
‘as it might be construed as vesting in him judicial power. 
‘* A statute may be good in part while other parts are invalid. 
‘* Tf a portion be unconstitutional, the Court is not author- 
‘* ized for that reason to declare the whole void. 

‘*In Commonwealth vs. Hitchings, 5 Gray, 482, where the same 
‘‘ rule of construction was adopted, the Court said: ‘The 
‘* constitutional and the unconstitutional provision may even 
‘** be contained in the same section and yet be perfectly dis- 
** tinct and separable, so that the first may stand, though the 
‘last fall. The point is, not whether they are contained in 
‘* the same section, for the distribution into sections is purely 
*‘ artificial; but whether they are essentially and inseparably 
** connected in substance.’” 


(c.) Viewed in the light of these principles, the provisions 
of the 25th Section of the Act of March 9, 1867, by 
which, after completely vesting in the Board of Com- 
missioners the entire powers which inhered in the 
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County Court, it proceeded to confer upon the Com- 
missioners, ‘‘in addition,” certain express powers, 
which were not, by the Constitution, vested in that 
Court, powers neither judicial nor legislative in their 
character, but purely administrative, respecting the 
business affairs of the Courty, and among the rest 
‘‘to subscribe stock in railroads,” &c., may well be 
sustained as constitutional, although the first clause of 
the Section (25), which attempts to substitute the Com- 
missioners in the place of the Justices of the Peace 
as Judges of the County Court, be condemned. 

These additional provisions are neither conditional 
nor dependent upon the first clause, nor is the first 
clause conditional or dependent upon them. 

Strike out the first clause of the Section which vests 
in the Board the powers and functions of the County 
Court, and you have a complete and perfect statute 
without it—a statute clearly within the power of the 
Legislature to enact. The additional provisions are 
severable from the void part. 

It is ‘‘ practicable to separate those parts” from the 
first and perhaps main object of the Section. They 
are ‘‘ so distinctly separable that each can stand 
alone.”  Itis “‘ possible to strike out the void part, 
and to give effect to what appears to have been the 
intent of the Legislature,” in what remains as a com- 
plete and independent Act. Or, in the language of 
CHIEF JUSTICE MARSHALL: ‘“* The unconstitutional 
parts may be disregarded,” and yet ‘‘ full effect given 
to those that are not repugnant to the Constitution of 
the State.” 

It will not be contended that the Legislature might 
not have created a Board of County Commissioners 
and conferred upon them these additional powers 
alone; or that it could not originally have conferred 
the right tosubscribe for the stock of railroads upon 
the County by vesting the exercise of itin sucha 
Board; and if it could do that, then clearly having 
once directed it to be exercised by the Justices com- 
posing the County Court, it could well by a subse- 
quent Act substitute a new agent for the County to 
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exercise the power in its behalf, and that is in sub- 
stance what the 25th Section of this Act does. 

| Where, as in this case, the good parts of the Act 
| are clearly separable from and independent of the 
parts which are repugnant to the Constitution, we 
submit that it is not within the province of the Court 
to speculate upon the question whether the Legisla- 
ture, if they had not entertained the purpose of trans- 
ferring the inherent functions of the County Court to 
the Commissioners, and attempted to do so by the first 
clause, would have been inclined to enact the 25th 
Section without that clause. 

But even if that speculation be pursued in this case, 
there is nothing on which to base the conclusion that 
the Legislature would not have doneso. There is 
nothing in the ‘‘ additional powers” conferred upon 
the Board peculiarly appropriate to the County Court 
| as the medium of their exercise, and which might 
| not be as well and better performed by a Board of 
| Commissioners of limited numbers. And when the 
rights of thnd parties have intervened, and vested 
rights have been acquired in reliance upon the enact- 
ment, it is sufficient that the Legislature have so 
enacted, and that their action to that extent was not 
repugnant to the Constitution. 

It will be observed also that by a previous Section of 
the Act, in contemplation of possible attempts to de- 
clare part of the Act unconstitutional, an express pro- 
hibition to lending support to such attempts by in- 
junction was inserted in the Act (Sec. 17), and it may 
well have been the intent of the Legislature in adding 
to the first clause of Section 25 anexpress gift to the 
Commissioners of the special powers enumerated, in 
addition to the powers vested in the County Courts, 
that, though the first clause should fail for uncon- 
stitutionality, the gift of the additional powers should 
still be preserved. ‘They were all substantially powers 
which by previous general or special laws had already 
been conferred on the County Courts, but none of 
them were among the powers or duties which were 
Constitutionally inherent in the County Courts. 
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The fact that the good and alleged bad parts of the Act 
in question appear in the same Section is of no import- 
ance. As Cooley says in his Constitutional Limita- 
tions (5th ed.) at p. 212: 

‘* The constitutional and unconstitutional provisions may 
‘even be contained in the same section and yet be perfectly 
‘* distinct and separable, so that the first may stand though 
‘*the last fall. The point is not whether they are con- 
‘* tained in the same sections, for the distribution into sec- 
‘‘tions is purely artificial, but whether they are essentially 
‘*and inseparably connected in substance. If, when the un- 
‘* constitutional portion is stricken out, that which remains 
‘‘is complete in itself, and capable of being executed in ac- 
‘‘ cordance with the apparent legislative intent, wholly in- 
‘dependent of that which was rejected, it must be sus- 
** tained.” 


The Court also will not fail to observe that here is 
an Act of more than 40 Sections, making a radical 
change in the affairs of the County, and only the 
first clause of Section 25 has been challenged. Outside 
of the Sections providing for the constitution of the 
Board of County Commissioners, all the rest of the 
Act stands as unquestioned law. 


(d.) The decisions of the Supreme Court of Tennessee, re- 
lied upon by the Defendant in Error as declaring the 
25th Section of the Act of March 9, 1867, to be uncon- 
stitutional and void, do not touch the question of the 
validity of those parts of the Section substituting the 
Board of Commissioners as the designated agents of 
the County to subscribe for stock in railroads and is- 

° sue bonds for the same. 

The case of Pope vs. Phifer, 3 Heisk, 682, is first 
to be considered. 

The Act of March 12, 1868, entitled ‘* An Act fo 
create a Board of Commissioners for the County of - 
Madison,” the provisions of which were extended by 
its 15th Section to the County of White, was, in 
substance, identical in its provisions creating such 
Board with those of the Act of March 9, 1867, for the 
County of Shelby. Its 5th Section, declaring the 
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powers of the Board, was exactly identical with the 
25th Section of the latter Act (Acts of Tenn., 1867-8, 


Chap. 65, p. 80). 


By the 19th Section, the Quorum Courts of the 
Counties to which the Act related are abolished, 
and all their powers and jurisdiction are vested in the 
Board of Commissioners. 


Immediately after the passage of this Act, the Jus- 
tices composing the Quorum Court of White County 
and certain other citizens of that County filed their 
bill in the Chancery Court to restrain, by injunc- 
tion, the defendants from organizing as the Board of 
Commissioners of the County of White, and to have 
the Act creating the Board declared unconstitutional. 
The Chancellor, by his decree, found the Act to be con- 
stitutional and dismissed the bill, and the complain- 
ants appealed to the Supreme Court. Pending this ap- 
peal, the Legislature, by the Act of January, 1870, re- 
pealed the Act and revived all Acts which had been re- 
pealed by it. So that when the appeal came on to be 
heard there was nothing for the Appellate Court to act 
upon except a possible question of costs. Neverthe- 
less, the Supreme Court heard the appeal and con- 
cluded their elaborate opinion thus : 


‘* The decree of the Chancellor is reversed, the injunction 
‘‘ granted made perpetual, and the defendants will pay the 
‘* costs.” 


Thus it is apparent that there was really no question 
before the Court, nobody to be enjoined, and noth- 
ing to restrain, against which an injunction could run. 
The decree perpetuating the injunction was brutum 
fulmen, and while the opinion of the Court is entitled 
to consideration asan exposition of the Constitution of 
Tennessee by the learned Judges composing the Court, 
it can go no further than an authoritative opinion 
upon the questions discussed by them, among which the 
question now presented was not considered, or in the 
remotest way referred to. 
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The Court treats of two questions only : 
First, whether the Legislature had the constitutional 
power 


‘* To supplant and abolish that ancient institution of the State 
‘known as the Quarterly Court, and place in its stead a 
we Board of three Commissioners appointed by the Governor, 


" conferring upoKu the Commissioners the powers of the 
Quarterly Courts, together with some additional powers, per- 
** haps, not possessed by said Court under the laws in existence 


** at the time of the passage of this Act by the Legislature.” 


Although the additional powers granted by the Act 
are thus incidentally referred to at the outset of the 
Opinion, no subsequent reference is made to them, and 
the whole opinion will be found to turn upon the 
question of the power of the Legislature to reorganize 
the County Court by transferring its powers, functions 
and duties from the elected Justices of the Peace of 
the County, to whom they were secured by the Con- 
stitution, to a Board of Commissioners to be appointed 
by the Governor. 

The Second question considered is whether, if the 
Legislature could do this, it could do it in the mode 
attempted—that is, by an Act applicable only to one or 
two counties, a partial or exceptional piece of legisla- 
tion ¢ 

The Court, on the First question, holds that the 
County Court or Quarterly Court was part and parcel 
of the organized machinery of the State Government 
at the adoption of the Constitution of 1834, and had 
been of the State of Carolina before the organization 
of the State of Tennessee and the adoption of the 
Constitution of 1796; that it was expressly recognized 
and continued by the Constitution of 1796; that 
although not expressly mentioned in the Constitution 
of 1834, it was intended to be recognized and contin- 
ued by that organic instrument; that as so recognized 
and continued, it consisted only of the Justices of the 
Peace of the County, elected by the people; and that 
contemporary construction by the Legislature and the 
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people confirmed this view of the construction of the 
Constitution of 1834. 
As the Court say at page 691 of the Report : 


‘*From this view of the case we are led to the conclusion 
‘* that the Constitution looked to the continued existence of 
‘* this assemblage of the Justices of the Peace of the County 
‘‘for the performance of the duties therein imposed, and 
‘* that it was recognized as an assemblage representing the 
‘* corporate existence of that constitutional division of our State 
‘* known as a county; and that this institution, in this aspect 
‘* of it, must continue until abrogated by the action of the 
‘* people in changing the constitutional provisions referred 


to,” 


The Court further holds that the other provision of 
the Constitution, giving the Legislature power (Art. 2, 
Sec. 29) to authorize counties to impose taxes for 
county purposes, involved the idea ‘‘ of a county as a 
corporate body,” and, as such, being represented by 
the County Court, in which the taxing power so to be 
authorized was intended ‘by the Constitution to be 
vested. 

Thus having found the inherent judicial powers 
vested by the Constitution in the Justices of the Peace 
assembled as the County Court, as the judicial organ- 
ism of the County, and the taxing power vested there- 
in as the constitutional legislature of the County, it 
holds that no Legislature of Tennessee, or any body 
short of a Constitutional Convention can change, or 
amend, or abolish this established order of things. 
Beyond this, however, so far as concerns the first 
question considered, the Court does not profess to 
go. For, as they say in their opinion at p. 694: 


‘‘Wemean * * * to confine this opinion to the simple 
** question of the power of the Legislature to overturn the 
‘** local government, so to speak, of a county, displace the 
‘* assemblage of the recognized organization of the county, 
‘* to whom duties are assigned by the Coustitution, and place in 
‘its stead other organizations unknown ‘to our past his- 
** tory up to the passage of the law of which the Act of 1868 
‘* is a part, and never contemplated by the Constitution, nor 
** purposed or provided for in that instrument.” 


25 


On the Second question, the Court holds the first 
clause of Section 25, if it had been otherwise constitu- 
tional, to be repugnant to the express prohibition of 
the Constitution against partial legislation, limited to 
one or more counties, and departing from the general 
‘‘law of the land,” and this chiefly on the ground that 
taxation and representation should go together, and 
that as the taxing power was vested by the Constitu- 
tion under delegation from the Legislature in the 
County Court, a body of representatives chosen by the 
people, it could not have been intended to permit the 
Legislature, by a special enactment limited to a few 
Counties, to change this ancient system. 

This, then, is the full extent of the opinion in 
Pope vs. Phifer, and it must be obvious that the ques- 
tion of the power of the Legislature when giving 
power to a County to subscribe for the stock of a 
Railroad and issue bonds therefor, to designate an 
agent other than the County Court by whom should be 
exercised this new power, which could not exist with- 

~ out express grant from the Legislature, was not even 
7 touched upon. It certainty was not a power inherent 
in the County Court at the time of the Constitution, 
whether regarded as a judicial or legislative body. It 
was not a power involved in the taxing power, though 
when it was once conferred and exercised, the taxing 
power of the County would be brought into play to 
raise the means of paying the bonds. It is a special 
matter of legislative creation, wholly independent of 
the power of taxation, and the Legislature, in creating 
the power in the County, may provide by what par- 
< ticular agent, or in what particular manner it shall be 

exercised. 
The case of Walker vs Merriman, decided by the 
Supreme Court of Tennessee at April Term, 1871, 
three months after Pope vs. Phifer, was simply a 
decree entered in pursuance of that decision. As in 
that case, the bill was filed immediately after the pas- 
sage of the Act of March 9, 1867, by the Justices of the 
Peace of Shelby County to enjoin the Commissioners 
appointed by the Governor from exercising the consti- 

4 : 
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tutional functions of the Gounty Court, after they had 
begun to do so. The Chancellor upheld the Commis- 
sioners and decided against the complainants. And as 
in the former case, more than a year after the Legis- 
lature had repealed the Act creating the Commis- 
sioners, a formal decree was entered, reversing the 
decree of the Chancellor. 

The Supreme Court of Tennessee itself in a subse- 
quent case declared exactly what was decided in Pope 
‘vs. Phifer and Walker vs. Merriman, thus : 


‘* That the law creating the Board of County Commissioners 
*“* so far at least as it authorized said Board to usurp the con- 
** stitutional functions of the County Court, was in violation 
‘‘of the Constitution, and their acts without authority of 
‘** Jaw, is a proposition not denied.” 
McLean Vs. Tennessee and County of Shelby, 8 Heiskell, 
p. 237. 


The power to subscribe for the stock of a Railroad 
and to issue bonds therefor was certainly not one of 
the constitutional functions of the County Court. 


The case of Shelby County vs. Butterworth (printed 
as an appendix to Mr. Glisson’s Brief ), decides nothing 
more than the two cases already discussed, and is 
in fact a mere sequel to them. It comes no nearer 
than they do to concluding the rights of the plaintiff 
in error. The President of the Board of Commis- 
sioners holding a _ session of the County Court, 
had issued a number of warrants on the County 
Treasury for County debts, which had been bought by 
Butterworth, who had sued the County upon them and 
got judgment by default. The County appealed, and 
after the judgment in Pope vs. Phifer, the Supreme 
Court reversed the decision upon the ground, that as 
that case had decided that the exercise of the power 
of taxation was one of the constitutional functions of 
the County Court, which could not be vested by the 
Legislature in another tribunal, the decision therein 
was conclusive against Butterworth. 
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(e.) That the power to subscribe for stock of a Railroad 
and to issue bonds therefor is a distinct and different 
power from the power of taxation, although after its 
exercise the power of taxation which resides in the 
County must also be exercised to provide for the pay- 
ment of the bonds; and that it depends wholly on 
special legislative grant to the County, and that the 
Legislature may prescribe the mode of its exercise, 
and the agents by whom it may be exercised, are pro- 
positions habitually recognized in the decisions of this 

| Court. 


| In Police Jury vs. Britton, 15 Wallace, 566, i¢ was 
held that ‘‘ The trustees or representative officers of a 
county, or other local jurisdiction, invested with the 
usual powers of administration in specific matters, 
| and the power of levying taxes to defray the necessary 
expenditures of the jurisdiction, have no implied au- 
thority to issue negotiable securities payable in future, 
of such a character as to be unimpeachable in the 
hands of bona fide holders, for the purpose of raising 
money or funding a previous debt.” 


In Claiborne County vs. Brooks, 111 U. §., at pp. 
406-407, the Court say: 


‘* Our opinion is that mere political bodies constituted as 
‘* counties are, for the purpose of local police and adminis- 
‘* tration, and having the power of levying taxes to defray all 
‘* public charges created, whether they are, or are not, formally 
‘* invested with corporate capacity, have no power or authority 
‘*to make and utter commercial paper of any kind, unless 
‘‘such power is expressly conferred upon them by law, or 
‘clearly implied from some other power expressly given, 
‘* which cannot be fairly exercised without it.” 


=~ - In United States vs. New Orleans, 98 U.S., 381, 
} this Court discussed and distinguished the power to 
subscribe for stock of a Railroad, and issue bonds 
therefor, from the power of taxation, holding that the 
latter power is vested in municipal corporations when 


they are. created, as an essential attribute of all the 
purposes of their existence, unless its exercise be in 
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express terms prohibited; that for whatever debts are 

incurred by them by lawful authority, they have the 

inherent power to raise taxes to meet the obligation, 

but that, at the same time, the power to subscribe for 

stock of a Railroad and issue bonds therefor is a dis- 

tinct power, resting upon express legislative grant, =~ 
and measured as to the mode and extent of its exer- | 
cise by the mandate of the Legislature. 


(f.) There is nothing in the Constitution of Tennessee 
which expressly, or by implication, restricts or impairs 
the power of the Legislature to designate any agent it | 
may select to make a subscription and issue bonds 
on behalf of a County or other municipal corpora- 
tion. , 

The whole subject of the power of the State in the 
administration of the affairs of such municipal bodies, ' 
as portions of the governmental power, when not re- 
strained by express constitutional limitations, is dis- 
posed of by this Courtin United States vs. Balt. and 
O. R. R. Co., 17 Wallace, 322, where it became neces- Re 
sary for the Court to consider and analyze their nature 
and their relation to the governing power. . And it 
was there held that such municipal bodies are the 
mere creatures of the State, made for specific 
purposes to exercise within a limited sphere the 
powers of the State, and that the State may, through 
its Legislature or other appointed channels, gov- 
ern the local territory as it governs the State at 
large, and may enlarge or contract its powers, 
or even destroy its existence; and that the power to 
subscribe for stock in a Railroad and issue bonds there- 
for may even be imposed by the State upon the 

‘County without the consent, or even against the ex- 
press will of its inhabitants, and that the State could 
even make the subscription directly for and on behalf 
of the County by its own appointed agents, and with- 
out any intervention on the part of the County. In 
short, it was held that in the whole matter the Legis- 
lature, as representing the State, is supreme, except 
as limited by constitutional restriction. 


tn: 
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The Courts of Tennessee are equally explicit on this 
point. 


In L. & N. R. R. Co. vs. County Court, 1 Sneed, 
637, the Court say, at p. 677: 


‘‘ This act provides for the creation of a county debt for 
** stock in a road, and a tax to meetit. * * * The Legis- 
** lature, it is admitted, could do this, or it could empower 
‘‘the Court or a corporation to do it, but cannot leave it to 
‘*the people! What says the Constitution? * * * How 
‘shall this power be exercised? By what agent or instru- 
‘* mentality ? by the County Courts or Cireuit Courts, or by 
‘“* representatives from each civil district selected for that 
** purpose, in convention, or by the people? No. The mode 
‘* of doing it is left to the General Assembly. The authority is 
‘“* to be exercised by the ‘ Counties in such manner as shall be 
‘“* prescribed by law.’ The Legislature then have, by the 
‘* Constitution, the unequivocal power to determine and 
** direct how and in what manner these taxes may be imposed 
‘* by the counties upon themselves, as well as to what extent 
‘‘and for what purpose. That the County Court may have 
** been empowered to act for the county on this subject is no 
** objection to the different mode or agency adopted by this act. 
‘It may certainly be said, with great safety, that as the 
** Legislature was expressly entrusted with the selection of the 
‘* mode and manner of imposing the debt, and the tax on the 
** county,” &e. 


We, therefore, confidently submit that the Legisla- 
ture of Tennessee might have originally vested the 
power to subscribe for the Railroad stock and issue the 
bonds therefor on the part of the County in Commis- 
sioners designated by it for the purpose, and after first 
designating as such agents the Justices of the Peace 
composing the County Court, it could by a subsequent 
Act transfer that agency to the Commissioners; that 
by the 25th Section of the Act of March 9, 1&67, it did 
so transfer the agency ; that this intent in the enact- 
ment was manifestly distinct from, independent of and 
additional to the intent to vest in the Commissioners 
the inherent powers of the County Court which 
were secured to it by the Constitution; and that 
although the latter intent may have been beyond the 
Legislature’s power, and so the enactment to that ex- 
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tent may be declared unconstitutional; yet, as it is not 
merely possible, but entirely practicable, to separate 
the two provisions so that each can stand alone, the 
Court will not and, indeed, for want of power, cannot, 
involve the separate sound enactment in the condem- 
nation of the unsound, which is embraced in the same 
section, especially where vested rights have accrued 
upon the faith of the constitutional provision, and 
negotiable securities been issued to bona fide holders 
upon the strength of it. And finally that there is 
nothing in the decisions of the Courts of Tennessee on 
the general question of the unconstitutionality of the 
law, to embarrass this Court in so holding. 


Second Point.— Even though the 25th Section of the 
Act of March 9, 13867, should be condemned as unconstitu- 
tional in qll its parts, yet the subscription to the stock 
made by the Commissioners, and the bonds issued by them 
while in the undisturbed tenure of their office as Justices of 
the County Court, are good and binding as regards third 
persons and the public, including the holders of the bonds, 
as the acts of @ DE FACTO COURT or Of DE FACTO OFFICERS. 


(a.) Clearly, there was legislative authority conferred 
upon the county itself by the Act of February, 1867, 
to subscribe for the stock and to issue the bonds. 
That was the clear intent of the Legislature in that 
Act. The power conferred. it is true, was to be exer- 
cised on the part of the County by certain designated 
agents, viz., the Justices of the Peace assembled in 
the County Court; but the subscription was to be the 
subscription of the County, and the bonds were to be 
the bonds of the County. The power was not vested 
in the agents, but in the principal, the County, to be 
exercised through the agents. We, therefore, chal- 
lenge at the outset the proposition laid down in all of 
the Briefs filed on the part of the Defendant in Error, 
that the power was conferred upon the Justices of the 
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County Court, as distinguished from the County itself. 
It was conferred upon them only as representing, and 
as the agents of the County. 

It is utterly different from the frequent case of a 
power conferred upon a County to subscribe, &c., if 
and when the inhabitants, or some specified proportion 
of them, shall have so voted. In that case, the legis- 
lative authority does not vest in the County, and the 
enactment purporting to confer it does not take effect, 
unless and until the people shall have so voted, such 
vote being an express condition precedent, without 
performance of which the legislative authority never 
arises. Here, on the contrary, is a clear grant of 
authority to the County to be exercised by certain 
agents, which agents, as we have seen, may at the 
will of the Legislature be changed. It is absurd 
therefore to claim that the authority or power be- 
longed to the Justices of the Peace, or to the County 
Court as a legal entity distinct from the County. The 
County was the party to be charged. It alone was 
authvrized to incur the liability, but through the 
agent appointed by the State, the County Court. That 
this was the distinct intent of the Legislature is clear, 
not only from the essential nature of the subject 
involved in the legislation, but particularly by the use 
of the term ‘‘ County subscription ” in the Act of Feb- 
ruary 25th, 1867, and by the terms used in the subse- 
quent Act of November 5, 1867, describing the legis- 
lative authority given by the former Act, and amend- 
ing that Act as follows: 


“ That the subscription authorized in said sixth section to 
‘*be made to the capital stock of the Mississippi Railroad 
‘* Company by the Counties along the line of said railroad,” &e. 


It was also expressly admitted by the pleadings 
(Rejoinder, p. 11): 


‘That it [the County] had power and authority to make a 
‘subscription, and issue bonds and coupons in payment 
‘‘therefor to said railroad company through its regularly 
** organized County Court.” 
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(6.) The authority to subscribe and issue the bonds hav- 
. - ; 
ing thus been conferred upon the County, to be exer- | 
cised on its behalf by the County Court, the Board of | 
Commissioners attempted to be created by the Act of ‘ 


March 9, 1867, entered upon the discharge of all the 
official functions apparently conferred upon them by 
that Act, and continued to discharge them for more 
than two years and a half until November 15, 1869. 
Upon bill filed in the Court of Chancery, the¥ were 
adjudged by the Chancellor to be lawfully in office. 
** They were sustained therein by the State authorities,” 
as was subsequently said by the Supreme Court of 
Tennessee, in the case of McLean vs. The State, 8 
Heisk, at p. 235. Thus under the supposed authority 
of the Legislature, of the executive power of the 
State, and of the branch of the judicial power of the 
State having jurisdiction in the premises in the first 
instance, the Commissioners acted as the Justices of 
the County Court, and in so doing, and in assuming 
to be such Court, they made the subscription and au- 
thorized the issue of the bonds in suit at the regular 
Term of the Quarterly Court of the County, held by 
them in January, 1869, at a time when for more than 
one year and a half all the world had apparently ac- 
quiesced in their official authority. This also is ex- 
pressly admitted by the pleadings, at page 12 of the 
Rejoinder, as follows : 


me: They (the Commissioners | were 1D possession and assum- ; 
‘* ing to exercise the powers, functions and jurisdiction of the 
‘* County Court of Shelby County, and assumed to make said 
‘‘subscription as such, and issue, make and deliver said bonds 
‘‘as aforesaid . * 7 as = ° That 
**said County Commissioners were ax assumed Court, unlaw- 
“fully claiming to be and represent the County Court of 
‘* Shelby County.”’ 


The Rejoinder, at the same page, further adopts the 

allegations of the bill in Walker vs. Merriman, in 
which it was expressly alleged, (p. 81) : f 

‘*On the first Monday of April, 1867, the date to which 

‘* they had adjourned at the last regular term of said Quarterly 


‘*Court, complainants met at the Court House, in Memphis, 
‘*the proper place of holding the said Court, to open and 
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‘* hold said term of said Quarterly Court, when and where they 
‘‘found defendants in possession of and occupying the 
‘Court House. assuming to hold said Quarterly Court, and ex- 
‘‘ercising the functions and powers unlawfully of complain- 
‘fants when assembled as such Quarterly Court.” 


(c.) The Court will particularly observe that the 25th 
Section of the Act of March 9, 1867, did not abolish or 
attempt to abolish the County Court, known as the 
Quarterly Court of the County. It merely substituted 
the Commissioners as the Judges to hold that Court, 
in place of the Justices of the Peace, and vested in 
them all their powers and duties. The identity of the 
Court was preserved, and its powers, functions and 
jurisdiction remained unaltered. Asit wasestablished 
by the Act of December 3, 1835, entitled ‘* An Act to 
reorganize the County Courts in this State” (Public 
Acts 1835-6, Chap. VI., p. 45), and subsequent Acts 
amending the same, so it continued after the Act of 
March 9, 1867, with its powers uncurtailed and its 
functions unchanged. It is true, that in the opinion 
of the Court in Pope vs. Phifer, the latter Act is re- 
ferred to as supplanting or abolishing the County 
Court, but it will be observed that the whole drift of 
the opinion is as to the unconstitutionality of the Act, 
as an attempt to substitute for the Justices of the 
Peace, elected by the people. and assembled as Judges 
of the County Court, Commissioners to be appointed 
by the Governor. By the Act of March 9, 1867, after 
the 22d and 23d Sections, providing for the appoint- 
ment or election of the members of the Board of 
Commissioners, and the bonds to be given and the 
oaths to be taken by them, the 24th Section expressly 
enacts : 


‘* That the Board shall hold four sessions annually, at the 
‘* times now provided by law, for the holding of the regular 
** ferms of the Quarterly Court of serial County, and that the 
“* Clerk of the County Court of said County shall be the Re- 
‘‘eorder of said Board, aud shall discharge all the duties in 
6 reference thereto which he is now r quired lo perform as Clerk 
‘* of the said Quarterly Court.” 
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And then comes the 25th Section, which vests in the 


Board 


‘* All the powers and duties which are now vested in and 
‘* performed by the Quarterly Court of said County.” 


And in the enumeration of additional powers con- 
ferred upon them, when it comes to subscribing for 
stock in Railroads, it is the stock 


‘* Which the County Court of Shelby County has been au- 
‘‘ thorized by general and special law to subscribe.”’ 


And, as has been seen, the whole contest in Pope 
vs. Phifer, and in Walker vs. Merriman, was between 
the ousted Justices of the Peace and the newly in- 
stalled Commissioners, for the possession of the County 
Court, of which everything, except the internal com- 
position of its members, remained as it had been es- 
tablished by the Constitution and previous laws. 


(d.) The question, therefore, is whether the acts and 


doings of the Commissioners thus holding the County 
Court, though wrongfully installed under an uncon- 
stitutional law, performing all the functions and 
duties of the Court for more than two years anda 
half, are to go for nought, or whether, as to the pub- 
lic and third persons, they are binding and effectual. 
On this proposition we assert, without the fear of 
contradiction, that, although their tenure of oftice 
may have been unconstitutional and illegal, they 
were de facto officers, and their acts as such were, as 
to the public and third persons, just as binding and 
effectual as the acts of the Justices of the Peace assem- 
bled in the County Court would have been, if the 
statute installing the Commissioners in their place had 
not been passed. And, asa part of this proposition, 
we submit that, so far as the Supreme Court of Ten- 
nessee in the Bullerworth case decided to the con- 
trary, its decision is contrary to the well settled law 
on the subject. 
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This is not a question of local law, but of common 
law and common sense, and, so far as it affects the 
integrity of negotiable securities issued by such offi- 
cers. it is one of those questions of commercial law 
which, under all circumstances, this Court has insisted 
upon deciding for itself. 

In two cases, at least, it has already considered the 
point. 


In Cocke vs. Halsey, 16 Peters, 71, one Puller as- 
sumed to act as Clerk of the Probate Court after the 
term of the Court for which he was appointed Clerk 
pro tempore by the Judge had expired. It was claimed 
that under the Constitution and laws of -Mississippi 
his acts were without color of authority and void, and 
the Court below so instructed the jury. But this 
Court held otherwise, and reversed the judgment, 
expressing the opinion that, even if the Judge of 
Probate had no power to appoint a Clerk pro tempore, 
to hold after the term had expired, yet his acts, after 
the term, were good as to third persons having an 
interest in them, as the acts of a de facto officer. 


And DANIEL, J., says, at pp. 86-57: 


“Tf, then, the acts of the Clerk of Probate depended for their 
‘‘ validity upon the principles which apply to the acts of officers 
‘‘de facto, a just interpretation of the authorities adduced on 
‘behalf of the plaintiff in error gives validity to both. That the 
‘‘judge had power to appoint a clerk pro tempore seems never to 
‘‘ have been questioned. That he did appoint is equally indisput- 
‘‘able. ‘The irregularity alleged was in the failure to limit the 
‘‘appointment to the term of the Court. Admit, for the present, 
that the appointment should have been thus limited, and that the clerk 
‘* has admitted the deed to probate after the term, yet, in his character of 
‘* clerk, was he not within the very definition of the authorities, and 
‘* within the concessions of the counsel clerk, pe Facto acting COLORE 
‘ orricu, and must not his acts, therefore, be valid, so far as regards 
‘* third persons who are interested in them? An affirmative answer to 


‘* this inquiry is unavoidable.” 


The Court will observe that the arguments overruled 
by the Court in Cocke vs. Halsey are the same that 
are here presented by the Defendant in Error, viz., that 
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the tenure of office by the Clerk after the term, was 
prohibited by the Constitution, which required all 
clerks of probate to be elected by the people, and 
was therefore void; that holding thus by appointment, 
where election was required, it was the usupation of 
the office without authority or the color of authority; 
and that he was not Clerk de facto under color of 
right, but a mere usurper, &c., &c. (p. 83). 


In the very recent case of County of Ralls vs. Doug- 
lass, 105 U. 8., 728 (Oct. 7, 1881), this Court went 
fully to the extent now claimed, in enforcing the ob- 
ligation of bonds issued by a de facto County Court, 
of which the President was acting without right to the 
office, but under color of title. 


Waite, C. J., who delivered the opinion of the 
Court, says : 
‘‘If we understand correctly the questions presented in 


‘* this case, they are : 


‘¢1. Whether, if county bonds, issued in Missouri by a 
‘* de facto County Court are sealed with the seal of the Court 
‘* and signed by the de fucfo president, they can be impeached 
‘‘in the hands of an innocent holder by showing that the 
‘‘acting president was not /e jure one of the justices of the 


sé Court. % * ¥ * * *~ . 
‘* 1. As to the competency of the Court. 


‘* In no State is it more authoritatively settled than in Mis- 
‘‘ souri, that acts of an officer d2 facto (although his title may 
‘** be bad) are valid, so far as they concern the public, or the 
‘* rights of third persons who have an interest in the things 
“done. In Stale vs. Douglass (50 Mo., 593, 596), the 
‘* Supreme Court of that State said : ‘ Without this rule the 
‘* business of a community could not be transacted. The 
‘“public are necessarily compelled to do business with an 
‘* officer who is exercising the duties and privileges of an 
‘* office under color of right, and to say that his acts as to 
‘‘ strangers should be void, would be productive of irrepar- 
‘‘able mischief. It would cause a suspension of business till 
‘« every officer’s right de jure was established.” * * * This 
‘‘is conclusive. The question here is not whether Dimmick 
‘* was de jure Probate Judge of Ralls County, but whether he 
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‘* was acting under color of right as a justice and president of 
‘* the County Court. That is averred in the petition and not 
‘* denied in the answer. His right to the office is one thing ; 
‘* his action, while exercising the duties, another.” 


The reasons here adopted from the Missouri case cited 
apply with striking force to the case at bar. Were 
the people of Shelby County, and all persons having 
necessary dealings with them, to wait for two years 
and a half fora County Court, until it should be deter- 
mined by the Court of last resort whether the old Jus- 
tices of the Peace or the new Commissioners were the 
de jure Judges to exercise its jurisdiction, especially 
after the Chancellor, who was competent to decide, 
had decided in favor of the latter? Was the entire 
administration of justice within the jurisdiction of the 
County Court to be suspended for that long period ¢ 
Were all the important affairs and property of the 
County which were committed to its charge to go to 
rack and ruin? Or, while the one set of claimants to 
places in the Court, acquiescing for the time being in 
the decision of the Court of first instance, peacefully ab- 
stained from attempting a forcible entry and detainer 
of the office, and the other set of claimants under the 
protection of the same authority went on and admin- 
istered the functions of the Court and office, with the 
acquiescence of all the world, are their acts in the 
exercise of the office to be recognized and held valid 
on the great principle of public necessity? 


We come now to the decision of the Supreme Court 
of Tennessee in the Butterworth Case, which held that 
warrants on the County Treasury, issued by the Com- 
missioners, and signed by the President, and counter- 
signed by the Clerk of the County, were void in the 
hands of innocent holders for value—a decision utterly 
at variance with the cases already cited in this Court, 
and with the great array of authorities hereafter re- 
ferred to. 


First.—The Court adopts its own prior decisions in 
Pope vs. Phifer, and Walker vs. Merriman, on the 
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unconstitutionality of the Act of March 9, 1867, and 
concludes from this, that being unconstitutional it is 
as if it had never been, and that rights cannot be 
built up under it, and that contracts which depend 
upon it for consideration are void. Recognizing, how- 
ever, that this did not dispose of the case against the 
claim that the warrants were issued by de facto 
officers, it disposes of this question by declaring that 
as the President of the Board who signed the warrants 
came into existence by the Act as part of the Board, 
the decisions which held the Act to be unconstitu- 
tional necessarily adjudged the office of Commissioner 
to be a nullity ab initio. That is to say, that he could 
not be a de facto officer, since there was no legal 
Board or office in existence, which was being improp- 
erly held, to give to the acts of such incumbent the 
ralidity of an officer, there being no vacancy in the 
legal organization of the County Court. 

This, we submit, is a pure begging of the ques- 
tion. It is true that there was no vacancy in the legal 
organization of the County Court. The Justices of the 
Peace who, as was finally held, would have been entitled 
to hold it all the while that they were excluded under 
the decision of the Chancellor, were in legal and 
official existence as Justices of the Peace. But they 
were excluded. They didabstain. There was a prac- 
tical and actual vacancy in the office of the County 
Court, in the possession and exercise of the functions 
and jurisdiction of that Court, into which the Com- 
missioners were installed instead of the Justices of 
the Peace. The office in dispute was the County 
Court, as the records in all the cases show. There 
were certain Judges de jure of that Court, who for 
two years and a half abstained from asserting or ex- 
ercising their functions. There were in their place 
certain judges de facto, called not Judges but Com- 
missioners, just as the former had been called not 
Judges but Justices of the Peace, and the Commis- 
sioners as officers de facto, officers in fact, as distin- 
guished from officers of right, administered the juris- 
diction of the Justices of the Peace within and as 
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constituting the County Court, for the possession of 
which the contest had arisen. 

The only authority cited by the Court for their ex- 
traordinary decision in the Butterworth Case is the 
still more extraordinary case of Hildreth vs. McIntyre, 
1, J. J. Marshall, 206, a case arising under circum- 
stances so peculiar as to deprive it of any weight as an 
authority on the general question. 

There was a Constitutional Court of Appeals for the 
State of Kentucky which could not be supplanted by 
the Legislature. That body, nevertheless, by an Act 
passed December 24, 1824 (Acts of Kentucky, for 1824, 
chap. 53, p. 44), entitled *‘ An Act to repeal the law 
organizing the Court of Appeals, and to reorganize a 
Court of Appeals,” abolished the Constitutional Court 
and attempted to establish in its place a new Court 
of Appeals. By a subsequent Act, passed January 6, 
1825, the Legislature fixed the salaries of the Judges 
of the new Court of Appeals, and preseribed that 
the new Court should hold its first session on the 
fourth Monday of January, 1825 (Acts of 1824, ch. 
102, p. 107). The next Legislature, by an Act passed 
over the veto of the Governor, December 30, 1826 
(Acts of 1826, ch. 8, p. 13), reciting the former Acts as 
an attempt to abolish the Constitutional Court and 
erect one on its ruins, and ‘‘ whereas the above recited 
Acts have been decided by the good people of this 
Commonwealth at two successive elections to be 
dangerous violations of the Constitution, and subver- 
sive of the long-tried principles upon which experience 
has demonstrated that the security of life, liberty and 
property depend, and the present Legislature concur 
most solemnly with the people; and further reciting 
‘‘that the Judges of the Constitutional Court had re- 
mained in office notwithstanding the passage of said 
Acts, and had neither resigned nor been removed,” it 
proceeds to repeal and declare null and void the said re- 
cited Acts, and revives and re-enacts every law which 
was changed’ or repealed thereby, and declares them 
to be in full force and to have in all respects the same 
effect and operation as if said recited Acts had not been 
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passed. In the meantime, as appears by the pub- 
lished Reports, the two Courts of Appeals both sat. 
The new and usurping Court held a Spring Term 
in 1825, at which many cases appear to have been 
heard and decided, and a Fall Term in 1825, end- 
ing October 25th, at which a very few cases ap- 
pear to have been heard and _ decided, the 
reports of both terms making up Vol. Il. of Monroe’s 
Reports. An election immediately ensued, which 
seems to have terminated their action. Meanwhile 
the Constitutional Court was also sitting, hearing and 
deciding appeals. It held a spring term in 1825, at 
which it decided one case, and a fall term in 1825, be- 
ginning November 10, apparently the first week after 
the annual election; and the cases decided are reported 
in Vol. III. of Monroe’s Reports. After this, in 1829, 
the case of Hildreth vs. McIntyre, 1 J. J. Marshall, 
206, came before the Court of Appeals, in which the 
only question was whether the appointees of the 
Governor, who had acted in the new Court, ‘* were 
Judges of the Court of Appeals.” And the Court 
held that as there could be only one Court of Appeals 
under the Constitution of Kentucky, it was, there- 
fore, impossible, in the nature of things that there 
should be a de facto Court of Appeals; that there 
might be de facto officers, but there could not be a de 
facto office, and that the gentlemen who had directed 
the dismissal of the appeal before them, which was an 
appeal to the Court of Appeals, and the one who cer- 
tified the order, being their clerk, did not hold oftice 
in said Court. The decision of the particular matter 
so brought before the Court was undoubtedly right, but 
their dictum that there can be no such thing as a de 
facto Court may be questioned. At any rate this 
Court, in County of Ralls vs. Douglass, spoke as if 
there might be. But be that as it may, the decision 
has uo relevancy tothe present case, where there was 
no attempt to create an additional or substituted 
Court, with new jurisdiction and new functions, but 
the Constitutional Court being continued with juris- 
diction and functions unchanged, the Legislature with- 
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| out constitutional warrant attempted to substitute for 
the Justices of the Peace, who ought to have held it, 
Commissioners, who did hold it and exercised all its 
| powers for two yearsand a half, with the acquiescence 
| of the people, the government and the adverse claim- 
gg ants. No decision can be found, except the Butter- 
| worth Case, which denies to officers so acting the full 
character of de facto officers. 
. And if the Court of Appeals of Kentucky is found 
to have held that, the acts of officers appointed by and 
| acting under and pursuant to an unconstitutional law, 
| performed before the unconstitutionality of the law 
has been judicially determined by any Court, are not 
acts done under color of authority and valid as respects 
the public and third persons interested in their per- 
| formance, as the acts of cfficers de facto, it is con- 
: trary to the whole body of authority on the subject, 
and is not the law. . 


The other cases relied upon in the Briefs filed on the | 
YT part of the Defendant in Error, equally fail to support | 
its contention. ) 


In Carlton vs. The People, 10 Mich., 250, wrongly 
cited as 10 Minn., a county was organized by setting 
off certain townships from existing counties, by an 
Act passed February 4, 1859, which provided for an 
election of the officers of the new county “at the . 
election to be held in April neat,” and such officers | 
were to enter upon their duties ‘* on the first day of 


} June next.” But the Act not having been enacted to 
i : , . 

{ -. take immediate effect, did not take effect under the 
i Constitution until May 16, 1859. Nevertheless, an 


election for county officers was held in April, 1859, and 
the persons so chosen qualified and entered upon their 
duties at the time specified. Carlton, a Supervisor of 
a town in the new county, was indicted for neglecting 
to present the assessment roll of his township to the 
Supervisors of the new county so elected. He pleaded 
that he was not bound to do so, because the Act pro- 
vided for the election prior to the day when it could 
6 
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constitutionally take effect. This plea was overruled 
by the Court below, and such ruling was affirmed on 
appeal by an even vote, four judges hearing the 
appeal. The prevailing opinion by the Chief Justice 
and Judge Manning, who concurred with him held 
(and their opinion was the law of the case) that, as 
to the rights of third persons, and of the public, the 
election was sufficient. 


And Martin, C. J., says: 


‘*The question of the legality or illegality of h's (the Clerk 
*‘of the County appointed by the Board of Supervisors) 
‘‘tenure of office can only be raised in a direct proceeding 
‘*in which he was a party. It would be impossible to main- 
‘*tain the supremacy of the laws, if individuals were at 
‘ liberty in a collateral manner to question the authority of 


‘** those who in fact hold public offices under color of legal 


‘‘title. * * * Whether the Legislature could constitution- 
‘** ally authorize the election of County officers before the Act 
‘* creating the County took effect, I will not inquire, for as 
‘** there was such an election, and the persons chosen entered 
‘* upon the duties of their offi.es, they were de fucto officers, 
‘* and Carlton could not refuse to perform his duty as Super- 
‘* visor under the pretext that the Clerk or any other officer 
‘* was not constitutionally chosen.”’ 


The observation in the opinion of Campbell, J., dis- 
senting, that there could not be an office de facto 
where no officer de jure, was provided for, is inappli- 
cable to the case at bar, where there was an office 
legally existing, namely, the County Court. 


In Ex parte Strang, 21 OhioSt., 610, another case 
cited, it was expressly held that a police judge ap- 
pointed by the Mayor, under power of appointment 
conferred upon him by a law which might be unau- 
thorized by the Constitution, was yet a judge de facto, 
and that his acts, when questioned collaterally, were 
as binding as those of an officer de jure. 


In Hooper vs. Goodwin, 48 Me., 79, the only other case 
cited, the point did not arise. There was no question 
as to the constitutionality of any law under which office 
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was held, but the point being taken collaterally that a 
justice who was commissioned and acted, was a minor 
and therefore inelligible, it was overruled, the Court 
declaring that an officer de facto is one who executes 
the duties of an office under some color of right, some 
pretense of title, either by election or appointment. 


The following cases must be deemed to have estab- 
lished the law, that office held under a law enacted 
by the Legislature, though void as being unconstitu- 
tional, is before it is adjudged to be so, held under 
such color of title and color of authority as make 
the person holding the office an officer de facto, and 
that acts of officers performed under such a law are 
valid as respects the public and third persons inter- 
ested therein. 

The great and leading case, a landmark of the law, 
is State vs. Carroll, 38 Conn., 449, where the masterly 
opinion of Chief Justice Butler seems convincing and 
conclusive enough to settle the law forever. The 
Constitution of Connecticut had provided that all 
judges should be elected by the General Assembly. 
But an Act of the Legislature had authorized the Clerk 
of a City Court, in the absence of the Judge, to appoint 
a Justice of the Peace to hold the Court. It was held 
that, whether the law was constitutional or not, the 
justice so appointed and acting was an officer de facto, 
and that judgments rendered by him were valid. The 
learned Chief Justice first reviews all the English cases, 
and demonstrates that the idea that ‘‘ color of author- 
ity” is sufficient to constitute an officer de facto, and 
can be conferred by a body or person not having power 
or prima facie power to elect or appoint in the partic- 
ular case has never been questioned in England. And 
after citing the whole line of American cases to the 
same effect, he states as follows the principles on 
which the acts of de facto officers are held binding: 


‘The defacto doctrine was introduced into the law as a 
‘‘ matter of policy and necessity to protect the interests of 
‘*the public and individuals where those interests were in- 
** volved in the official acts of persons exercising the duties of 
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‘‘an office without being lawful officers. It was seen that 
‘*the public could not reasonably be compelled to inquire 
‘* into the title of an officer, nor be compelled to show a title, 
‘‘and these became settled principles in the law. But to 
‘* protect those who dealt with such officers when apparent 
** incumbents of office under such apparent circumstances of 
‘* reputation or color as would lead men to suppose they were 
‘* legal officers, the law validated their acts as to the public 
‘* and third persons on the ground that, as to them, although 
‘‘ not officers de jure, they were officers in fact, whose acts 
** public policy required should be considered valid. It was 
‘‘not because of any quality or character conferred upon the 
‘* officer, or attached to him by reason of any defective election 
‘for appointment, but a name or character'given to his acts 
‘* by the law for the purpose of validating them. ° ° 


. * ~ * * 


‘* * When one is found actually in office, and openly and noto- 
‘*riously exercising its functions in a limited district, so 
‘** that it must be known to those whose official duty it is to 
‘* see that the office is legally filled, and also that it is not 
‘* illegally usurped; and when this goes on for a great length 
‘* of time, or for a period which covers much of the time for 
‘which the office may be lawfully conferred, it would be 
‘‘entrapping the citizen and betraying his interests if, when 
‘* he had applied to the officer de fucto to do his business, and 
‘* got it done, as he supposed, by the only person who could 
‘* do it, he could vet be told that all that was done was void 
‘* because the public had not duly appointed that person to 
‘*the office which the public allowed him to exercise’” (4 

Tredeil, 168). * sd . - ° 


‘* An officer de fucto is one whose acts, though not those of a 
‘* lawful officer, the law upon principles of policy and justice 
‘* will hold valid so far as they involve the interests of the 
‘* public and third persons where the duties of the office were 
** exercised: 


‘* First.—Without a known appointment or election, but 
‘* under such circumstances of reputation or acquiescence as 
‘* were calculated to induce people, without inquiry, to sub- 
‘* mit to or invoke his action, supposing him to be the officer 
‘*he assumed to be. 


** Second. —Under color of a known and valid appointment 
‘‘or election, but where the officer had failed to conform to 
‘* some precedent, requirement or condition. 


‘* Third.—Under color of a known election or appoint- 
‘* ment, void because the officer was not eligible, or because 
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‘there was a want of power in the electing or appointing 
** body, &e. 


) ** Fourth.— Under color of an election or an appointment pursuant to 
‘a public unconstitutional law before the same is adjudged to be such.” 


_ And this last proposition that the acts of an officer 
’ holding, under an unconstitutional law, are valid and 
binding as regards the public and third persons, until 
such law is adjudged to be unconstitutional, had then 
(in 1871), as Chief Justice Butler shows, already been 

established in the following cases: 


Brown vs. O’Connell, 36 Conn., 447. 
Taylor vs, Skrine, 3 Brevard, 516. 

People vs. White, 24 Wendell, 520. 
Clark vs. Comm., 29 Penn. St. Rep., 129. 
Comm. vs. McCombs, 56 Penn., 436. 


In People vs. White, Senator Verplanck used this 
language which covers the whole ground: 


{ 


‘‘In respect to the judicial character of the aldermen I 
‘‘ agree with the Supreme Court that the aldermen, whether 
‘* constitutionally or not, are judges of the Court of Oyer and 
‘* Terminer—are so de facto—their commissions being written 
‘‘ in the statute book which is to be presumed valid and con- 
‘* stitutional throughout, until it is otherwise decided as to 
‘ ‘‘any provision. I agree, therefore, that their acts as judges 
‘‘cannot be impeached subsequently, collaterally, or by 
‘* private suit or criminal proceeding against them as in- 
‘‘ dividuals, under any view of their constitutional right.” 


In Commonwealth vs. McCombs, the question 


‘ whether an unconstitutional Act of the Legislature 

. was sufficient to give color of title and constitute an 

1 officer appointed by and acting under it an officer 

7: de facto, came up for the second time in Pennsyl- 


vania, and was again determined in the affirmative. 
Judge Strong, afterwards of this Court, gave the 
Opinion and said: 


‘* When he who is exercising the duties of an office is acting under 
‘* the apparent authorily of an Act of Assembly, his title to the office is 
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* not to be assuiled collaterally. This, understand to have been again 
‘* and again decided. An Act of Assembly, even if it be unconstttu- 
** tional, is sufficient lo give color of title, and an officer acting under it 
** is an officer DE Facto.” 


The broad rule so emphatically laid down in State 
vs. Carroll, that office held under an unconstitutional 
law, before its unconstitutionality is adjudged, is held 
under color of title so as to constitute the holder an 
officer de facto, in the fullest sense of that term, has 
since been adopted in the following cases: 


In Re Ah Lee, 5 ed. Rep., 899, Mr. Justice Deady, 
after a careful review of the authorities, in answer to 
the points made for the prisoner, who claimed to be 
discharged on habeas corpus, after being tried and con- 
victed for murder, before the ‘‘Circuit Judge,” among 
which points was this: ‘‘ That a person cannot be 
considered an ofticer de facto, unless the office he is 
said to be in legally exists, and there being no such 
office as * Circuit Judge’ established by the Constitu- 
tion, the person who acted as Judge on the trial of the 
prisoner, in the Court below, was not even a de facto 
Judge.” says: 


‘* Thus it will be seen that the almost unbroken current of 
‘* authority is against the claim made for the petitioner, that 
**no one can be an officer de facto under a void law, or an 
‘* illegal appointment; and admitting that the Judges who 
‘** tried and heard the action against the petitioner in the State 
‘* Courts, were appointed Judges of those Courts under an 
‘** unconstitutional law, yet they were at the least such Judges 
‘* under color of right and authority, and therefore they were 
‘** and are Judges de fucto, and their acts are valid and binding 
** as to third persons.” 


In State vs. Bloom, 17 Wis., 521, where a person 
was indicted for a crime, and was tried, convicted and 
sentenced at a term of a Circuit Court held by a per- 
son who exercised the office of Judge of suid Court 
under an appointment by the Governor made without 
authority of law (there being another person entitled 
to exercise said office), the sentence was nevertheless 
held to be valid and binding. 
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In Demarest vs. Wickham, 63 N. Y., 320, the Court 
of Appeals of New York said: 


‘‘If the provision in the Act of 1873 for the election of 
‘* Aldermen in the City of New York upon the principle of 
‘* minority representation, is unconstitutional and void, for 
‘*the reason that it deprives the electors of a constitutional 
‘* right to vote for all the Aldermen to be elected in the 
** district in which the electors resided, and for all the Alder- 
‘* to be elected at large, and the election held thereunder in 
‘* the fall of 1874 was void, it conferred no legal right to the 
** office of Aldermen upon the persons voted for and returned 
‘*as elected to that office at that election. Their election 
‘* followed by their assumption of the office constituted them 
ws officers le facto but not de jure.” 

Kimball vs. Alcorn, 45 Miss., 151. 


In Fleming vs. Mulhall, 9 Mo. App. Rep., 71, where 
a judge denying the constitutionality of a law which 
ousted him before the expiration of the term for 
which he was elected, held over and continued to 
exercise his functions after a successor had been 
elected, the Court said: | 


‘* If because he denied the validity of the Act of the Legis- 
‘* lature, he still held on to his office and still continued to act 
‘* as a justice, and did this in good faith, there was such public 
‘* reputation and acquiescence as to bring the case within the 
‘‘ rule to make him a de fucto officer, and to validate his acts 
‘* so far as the public and third persons are concerned, what- 
‘‘ ever might be the consequences to himself.” 


In Woodside vs. Wagg, 71 Me., 207, the Supreme 
Court of Maine adopts and reasserts the propositions 
of Chief Justice Butler in State vs. Carroll. 


In Sheehan’s Case, 122 Mass., 445, the Constitution 
of Massachusetts declared that no judge of any Court 
of the Commonwealth shall at the same time have a 
seat in the Senate or House of Representatives. A 
judge, after being elected and taking his seat in the 
House, continued to act as judge, and a prisoner con- 
victed before him sued out a habeas corpus. 
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Gray, C. J., after declaring him nevertheless to be 
a justice de facto, says: 


‘‘Upon well settled principles it would be inconsistent 
‘* with the convenience and security of the public, and with 
‘‘a due regard to the rights of one acting in an official ca- 
** pacity under the color of and «a belief in lawful authority to 
‘* do so, that the validity of his acts as a justice should be dis- 
‘* puted, or the legal effect of his election and qualification as 
‘*a Representative be determined in this proceeding to 
** which he is not a party.”’ 


The learned Chief Justice cites Fowler vs. Bebee, 9 
Mass., 231, 235, where, indeed, Chief Justice Parsons 
states the law exactly. Thestatute creating the County 
of Hampden declared that it should take effect from 
and after the ist day of August, 1811. On the 23d of 
May, 1811, the Governor appointed Smith Sheriff. 
On the return of a writ served by this Sheriff’s deputy, 
the defendant pleaded in abatement the statute and the 
appointment, and that at the time of it there was no 
such County as Hampden and no such office as Sheriff 
of Hampden. Bliss, for the defendant, insisted that 
at the date of Smith’s commission no such office 
existed as that to which the Executive undertook to 
appoint him. The Solicitor-General, in reply, said: 


‘“* To say that the appointment was to an office not in exist- 
‘ence is but begging the question. Every office necessary 
‘*to the due organization of the County existed from the 
‘* passing of the law.” 


Parsons, C. J., in his opinion, says: 


‘*We do not decide whether he is Sheriff de jure of the 
‘*County of Hampden, or has intruded himself into the 
‘‘ office. But, as we are of opinion that he is Sheriff in fact 
‘‘of that County, the plea in abatement must be adjudged 
‘* bad.” 


The Courts of Tennessee seem also to have acqui- 
esced in the doctrine. 
Ward vs. The State. 2 Cold., 605. 
Blackburn vs. The State, 3 Head, 690. 
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(e.) That, supposing the officer whose act is relied upon 
to be acting under such color of title as to constitute 
| him an officer de facto, an obligation executed by him 
| is as binding on behalf of third persons as any other 
official act, seems never to have been questioned. It 
was so decided by this Court in County of Ralls vs. 
Douglass, cited supra; and it was so held in Knight 
vs. Corporation of Wells, Luttwych, 508, and in the 
two centuries intervening has never been disputed. 


In Knight vs. Corporation of Wells, the action was 
debt on a bond in the name of The Corporation of 
Wells. The Corporation appeared and pleaded non 
est factum. The special verdict found, that by the 
charter the Mayor should be chosen out of the most 
sufficient citizens, but that Day, by whom the bond 
was signed as Mayor, was not, when chosen, a mem- 
ber of the Corporation. Upon this special verdict it 
was resolved : 


‘* That the bond was good, though it was objected that it was 
‘** signed by a Mayor de fucto, and one not qualified by the 
‘* last charter to be Mayor, neither did it appear how he was 
‘‘chosen, for all ministerial and judicial acts done by a 
‘* Mayor only de fucto are good. It is true the Corporation 
‘* may displace him, but so long as he remains in office, he 
‘‘ hath power to seal bonds. ‘There is a distinction made in 
‘* our books between a person who usurps an office and one 
‘‘ who comes in by color of an election, viz., the acts of the 
‘* one are good, but not of the other. And therefore where 
‘two Abbots were chosen, one by the majority of the monks, 
‘‘ and the other by the less number, and he got into posses- 
‘* sion by color of that undue election, though he was not the 
‘lawful Abbot, but only Abbot de /vcfo, and his acts are 
** good and shall bind.”’ 


Thus we claim it to be established beyond question, 

- that the holding of office under an unconstitutional 
law is a holding under color of title so as to constitute 

the holders officers de facto until their tenure is 

terminated by some direct proceeding instituted for that 

purpose, and that until then their acts and doings are, 

as to the public and third persons interested, just as 

valid and binding as those of officers de jure. The 
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rule covers the case before the Court, and the excep- 
tional cases where there has been a controversy 
between two tribunals, the one an old and constitu- 
tional one, and the other a new and unconstitutional 
one, each asserting the right to act, and acting at the 
same time, where the Court has condemned the latter 
as not being an existing office, and so held that the 
party claiming to hold it could not be an officer de 
facto, have no application to the case, and the opinion 
to the contrary in the Butterworth Case is contrary 
to law. 

Here certainly there was an office—the Quarterly 
Court of the County—filled for two years and a half 
with the acquiescence of the State, and the express 
approval of the Court having jurisdiction of the mat- 
ter, by the officers installed in it under the Act of the 
Legislature which is claimed to be unconstitutional. 
It matters not that they were called by the Act Com- 
missioners instead of Justices of the Peace. The 
namie is of no consequence. They were in fact in the 
actual discharge of the functions of the County Court, 
and among the rest of the functions previously con- 
ferred by law, general or special on the County Court, 
which they exercised, they subscribed for the stock 
and issued the bonds in suit under color of authority. 
It was not unlike the case of the Great Seal being put 
in Commission when the Commissioners discharged 
the duties and powers of the Court of Chancery, but 
the functions and jurisdistion of the Court remained 
unchanged. 

If any of the acts of the Commissioners as to third 
persons or as to the public were valid and binding, 
this act of subscription and issuing the bonds was so, 
for, as has been seen, the rule covers as well the 
signing and sealing of bonds for the corporation by 
de facto officers as any other acts. If their judgments 
bound the parties to suits tried before them, if wills 
admitted to probate by them, and partitions of lands 
by them, gave title, if their purchases or orders 
in respect to County property during their tenure 
of office were available to third parties—in short, 
if any act of theirs during their undisturbed 
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tenure of office was valid and binding in favor 
of a third party, this subscription was binding, 
and these bonds are the valid obligations of the 
County. That their general acts were operative as 
| the acts of de facto officers is established by the au- 
sg thorities already referred to. It cannot be that for 
two years and a half the County was without a Court 
or a local Government, which, by the Code of Ten- 
nessee is entrusted to the County Court. To every 
intent and purpose the Government and affairs of the 
County were all the time administered by the Com- 
missioners, holding the regular terms of the County 
Court, and none the less because another set of 
officials, really entitled to hold the County Court in 
their stead, acquiescing in the adverse decision of the 
Chancellor, awaited the result of the appeal from that 
decision without a resort to a quo warranto. The 
affairs of the County were not remanded to chaos, 
they were fully administered all the while by the de 
| facto officers, who were as such submitted to by the 
a. whole County. Any other hypothesis would be sub- 
versive of the peace and order of society, the preser- 
vation of which, on grounds of a wise and universally 
recognized public policy, is the foundation of the de 
facto rule. 


It appears by the Code of Tennessee of 1858, p=*eF, 
+4341, that the County Court had, during the period 
in question, opigitret-jorisdtetion—in—the—fetoring 
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mProbate of wills and granting letters testamentary ang 

adminiSteation. 

2. Settlements of executors and administrs 
_ 3. Partition aliidistribution of estatge®T decedents. 

4, Settlement of Pagplvent estgéef, including sale of real 
and personal property. 

5. All matters of gugeffi@&ghip for minors and lunatics. 

6. Allotment gf<fower. 

7. Partitigeof lands. 
8. Misition de lunatico inquirende 
“Binding out of apprentices, 
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dec concurrent jurisdiction with other Courts in 
the following cases : 


Co) Orn 
naan om os 
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2. Establishment and general supervision of roads and 


ferries, water courses, and local improvements. ad 
3. Erection and control of public buildings. 
4. Laying taxes. 
5. Appropriating moneys for County purposes. 


Were all these powers in suspense, and all the acts — 
done by the Commissioners, as if in exercise of them 
for two years and a half, void acts ? 


Third Point.— By the acts of the County Court sub- 
sequent to their reinstatement which took place in Novem- 
ber, 15th, 1869, the previous issue of the bonds was ratified —_ 
by the County. 


(a.) The acts referred to are fully displayed in the fore- 
going statement. They consist of all those kinds of 
acts in pais, which are usually regarded by Courts as 
equivalent to a formal and express ratification by a 
principal of acts previously done on his behalf and in 
his name by one assuming to act for him, but with 
imperfect authority or no authority at all. 

They kept the stock obtained by the original sub- 
scription : they confirmed and collected the tax levied 
therefor by the Commissioners, and applied the same 
to the payment of the bonds: they voted upon the 
stock at all meetings of the Company: from year to ion 
year they levied and collected a special tax for the 
payment of the interest on the bonds, and the instal- 
ments of principal falling due; in this way they paid 
the entire issue of the bonds except about 88 bonds, 
and the interest upon those up to the year 1875; 
finally they voted for the consolidation of the Railroad 
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with the new Company, and upon that being consum- 
mated, exchanged their original stock for the stock 
of the new Consolidated Company, which they still 
hold and enjoy. 

Of the quality and sufficiency of these acts to work 


: a ratification, there can be no doubt. The only ques. 
eS tions raised are : 
| ist. Whether the original issue of the Bonds can be 
ratified at all ¢ 


2d. As to the effect of the constitutional provision 
of 1870 denying power to the Counties of the State 
to lend their credit without a prior vote of the people. 


(6.) On the first question, the assertion is made on the 
part of the Defendant in Error that the issue of the 
bonds was without lawful authority, and therefore 
it is insisted that it was a void act, 7. e., no act at all, 
and incapable of ratification. 

— . But there was complete legislative authority to the 
County—the party sought to be charged,—to make the 
subscription and issue the bonds. The intent to con- 
vey this authority to the County is clear upon the face 
of the Act of February 25, 1867, is reaffirmed with 
explicit particularity in the Act of November 5, 1867, 
and the language and purport of both Acts are incon- 
sistent with any other intent or any less intent. Un- 
like the grant of power to a County, if the people 
shall first so vote, which has been held to be depend- 
ent upon a condition precedent, so that the power 

~ does not vest except and until the condition is per- 
formed—here is a present and immediate grant by 
the Legislature direct to the County to take effect im- 
mediately upon the passage of the Act without the 
intervention of any such vote. It is true that the 
power thus granted is afterwards to be exercised by 
the grantee, the County, through a certain agent, the 
County Court, but by the Act the power has vested 
in and remains in the County, and the question here 
presented is whether when such a power has been so 


Sieadllineeameeneiitietnsmede metal 


54 


granted, and it has been exercised in the name and on 
behalf of the County by a different agent than that 
prescribed by the Legislature, the County can after- 
wards be bound by a ratification deliberately made 
by the very agent prescribed by the Legislature. We 
submit that this question must be answered in the 
affirmative, and that in the long line of decisions in 
this Court on the subject of ratification of municipal 
bonds defectively issued, this proposition is not de- 
nied. The cardinal point has always been, and in the 
nature of things must be, Was there Legislative 
authority to the County when the bonds were issued ? 
Every defect but the want of that can be cured by 
ratification. That defect and that only is incurable, 
except by new action on the part of the Legislature 
conveying into the County the authority originally 
wanting. 


(c.) Legislative grants of such authority to a County 
Court, or to any other representative body, have uni- 
formly been construed and treated as grants to the 
County. 


In Ralls County Court vs. United States, 105 U. S., 
734, where the language of the Act was: ‘‘ It shall be 
lawful for the County Court of the County to sub- 
scribe,” &c., the Court referred to the power so 
granted as authority ‘‘granted by the Legislative 
branch of the Government to a municipality or a sub- 
division of the State to contract,” &c. 


So in County of Daviess vs. Huidekoper, 98 U. &., 
98, where the language of the Act was the same, the 
Court says : 


‘*The persons who execute and deliver them—the officers 
‘* of the County Court in this instance—are the agents of the 
‘* municipal body authorizing theirissue. * * * If these 
** agents exceed their authority as to form, manner, detail or 
** circumstance; if they execute it in an irregular manner, it 
‘* is the misfortune of the town or county, and not of the pur- 
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‘‘ chaser. THERE MUST, INDEED, BE PoweER, which, if formally 
‘‘and duly exercised, will bind the county or town. No 
‘* bona fides can dispense with this, and no recital can excuse 
“it. * * There is no difficulty in appreciating the distinc- 
** tion stated; and we are now to ascertain whether the error 
** we are considering, assuming it to be one, arises from an 
‘* irregularity in the exercise of an existing power, or whether 
‘* there is total want of authority to act.” 


Again, in Supervisors vs. Schenck, 5 Wall., 772, 
where the Act authorized the County Court to sub- 
scribe and to issue bonds, the Court treats it through- 
out the opinion as a power fo the County, and at page 
779, speaks of it as follows: 


‘* Power in the County, therefore, to make the subscription, 
‘* purchase the shares and issue the bonds in this case, if the 
‘* proceedings were regular, is placed beyond all question. 
‘* Support to that position is hardly necessary, as it is settled 
‘‘ by the decisions of this Court as well as by the highest 
‘* judicial authority of the State.” 


And the Court held that the levy of a tax and pay- 
ment of interest by the proper county authorities 
validated in the hands of bona fide holders for value 
bonds issued irregularly in virtue of a popular vote 
ordered by a County Court, instead of one ordered by 
the Board of Supervisors, as the Act required. 


So in County of Scotland vs. Thomas, 94 U.5., 682, 
where the language of the Act was: ‘‘ It shall be law- 
ful for the County Court of any County, in which any 
part of tLe route of the said Railroad may be, to sub- 
scribe,” &c, the power thereby conferred is referred to 
as being vested in the County, and the County Court, 
as in the previous cases, is regarded simply as the 
agent or representative of the County, having the 
power to make the subscription. 

BRADLEY, J., who delivered the opinion of the Court, 
Says, at page 692: 


‘‘The County Court of Scotland County, in the present 
‘* case, acted as the representative authority of the County 
‘* itself, officially invested with all the discretion necessary to 
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‘* Le exercised under the change of circumstances, brought 
‘* about by the consolidation in question. For, as before re- 
‘* marked, the County Courts, in reference to the subscription 
‘‘ in question, represented the Counties themselves, as their 
‘* officially constituted authorities. * * * The power 
‘* given to the County Courts intersected by the Alexandria 
‘*and Bloomfield Railroad to subscribe to its stock, was given 
‘‘to them as representing the County. When they sub- 
‘** seribed for the stock, it was the Country that subscribed.” 


Thus we claim that the gift of power to the County 
Court was Legislative authority to the County, to be 
exercised by the Court as its agent. 


(d.) All the cases cited upon the Briefs filed on behalf 


of the Defendant in Error, where ratification was held 
to be impossible, are cases where there was no grant 
whatever of Legislative authority, or what is the 
same thing, where the grant offered by the Legislature 
was made expressly dependent upon a prior vote of 
the people of the County, which failing, the grant 
never took effect, and left the County as destitute of 
power as if the Act had not been passed. 

Such were all the cases cited in Messrs. Taylor & 
Carroll's Brief.” 


In Marsh vs. Fulton Co., 16 Wall., 676, and Loan 
Association, 20 Wall., 655, there was held to be no 
power in the Legislature to authorize the incurring of 
the obligation under the Constitution of the State. 


Thompson vs. Perrine, 103 U. 5., 806, was a case of 
legislative ratitication, where there had been an ex- 


' change of bonds by the county officers without any 


legislative authority whatever to the County to make 
the exchange, 


In Harshman vs. Bates County, 92 U. S., 569, the 
power was, by the Constitution of the State, made 
expressly dependent upon a prior two-thirds vote of 
the qualified electors of the county, city or town, and 
the Court held that this requirement was not met by 
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a two-thirds vote simply of those voting at the elec-. 
tion. 


In Lewis vs. City of Shreveport, 108 U. S., 282, the 
general principle is very strikingly illustrated. There 
had been no legislative Act whatever, and the Court 
held, that unless power has been given by the Legis- 
lature to a municipal corporation to grant pecuniary 
aid to Railroads, bonds issued for that purpose, and 
bearing evidence of the purpose on their face, are 
void even in the hands of bona fide holders, and that 
corporate ratification, without authority from the 
Legislature, cannot make a municipal bond valid which 
was void when issued for want of legislative authority 
to makeit, which was but a reaffirmation of the same 
rule laid “down in City of Ottawa vs. Cary, 108 U.S.., 
110. 


The County Court, in the case at bar, is admitted to 
be the governing agency of the County. Assuming 
that the County can ratify, the County Court is the 
body to do it. Indeed § 402 of the Code of Tennessee, 
adopted in 1858, declares that 


‘* Every County is a Corporation, and the Justices in the 
‘‘ Court assembled are the representatives of the County, and 
‘* authorized to act for it.” 


And this Court, in the case of Locomotive Works 
vs. Tipton, 103 U. S,, 537, treated the acts of the 
County Court, which were relied upon for ratification 
of bonds, otherwise void for fraud in their inception, 
as in all respects the acts of the County. But it is 
claimed that express and specific legislative authority 
to ratify is necessary, and that such power to ratify is 
not embraced and involved in the power to subscribe 
and issue the bonds, which power was clearly vested in 
the County and in the County Court as its representa- 
tive. In other words, it is claimed that no power short 
of the Legislature itself, could ratify the defect in the 
issue of these bonds. But we, on the contrary, submit 
that the Corporation, or that organic exponent of the 
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Corporation which had the power to do the act, had 
necessarily power to adopt and make binding upon the 
Corporation the same act which had previously been 
done in its name and on its behalf by an unauthorized 
agent. The distinction in this respect between muni- 
cipal corporations and individuals as to ratification, is 
in the element of power. Where neither the Corpo- 
ration itself nor its organic exponent, had the power 
—that is, legislative authority—to do the act at all by 
any agency, at the time when it was done, there, 
neither can afterwards ratify. But where it had at 
that time the power through its prescribed organic 
exponent to do it, and the act was done in its name 
and on its behalf by an unauthorized agent, it would 
seem necessarily to follow that the principal, through 
the agent prescribed by the Legislature todo the act, and 
still having the power to do it, must have the power to 
ratify it. In other words, that power existing in the 
Corporation to do the act both at the time of doing it, 
and at the time of the ratification, the same as in an 
individual, the same rule as to ratification must be ap- 
plied. 

Suppose that on the day after the actual issue of the 
bonds, the Board of Commissioners had abdicated the 
functions of the County Court, and that Court resuming 
its sessions, had resolved by the requisite majority that 
although the subscription made and the bonds issued 
in the name of the County by the Commissioners in 
its stead, had been previously unauthorized by them, 
yet, that as the County proposed to keep the stock, 
it approved and ratified the subscription and the 
bonds, can anybody doubt that they would have been 
as binding on the County as if the County Court had 
itself, in regular session, made the subscription and 
issued the bonds? And that is in substance what the 
County Court, after resuming its place, keeping and 
enjoying the stock for the County, did over and over 
again. 

By their acts prior to the taking effect of the 
Constitution of 1870, the County Court clearly recog- 
nized and ratified the entire issue of bonds. Indeed, 
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in the highest form of ratification possible, the pay- 
ment of the interest upon the whole issue and of that 
instalment of the principal falling due January 1, 1870 
—they adopted and confirmed the whole. 


(d.) The Constitution adopted in 1870 did not prohibit 


the County from ratifying the subscription and the 
issue Of bonds which had been actually made in 
its name and in its behalf by an unauthorized agent 
before that Constitution went into effect, and ata 
time when it had complete legislative authority to in- 
cur the liability. 

Section 29, Art. IT., provides: 


‘* The credit of no county, city or town shall be given or 
‘* loaned to or in aid of any person, company or corporation, 
‘* except upon an election to be first held by the qualified 
‘* voters of such county, city or town, and the assent of three- 
‘* fourths of the votes cast at said election. Nor shall any 
‘* county, city or town become a stockholder with others in 
‘‘any company, association or corporation, except upon a 
‘* like election, and the assent of a like majority.” 


This was in no respect equivalent to a prohibition 
to ratify or validate subscriptions made, or bonds is- 
sued, prior to the adoption of this amendment. 

We rely again upon the proposition already pre- 
sented, that at the time of the subscription and issue 
there was complete legislative authority in the County 
to make them, and that they had already been made 
in its name by unauthorized agents with that precise 
defect, and no other, to be cured. 

The prohibition against future loans and future sub- 
scriptions did not disable the County, by its duly au- 
thorized organic representative, to cure this defect in 
previous transactions. 

We agree that the Constitution of 1870 operates 
prospectively, and only prospectively, and because 
that is so, it cannot operate to prohibit the subsequent 
ratification by the County of an act previously done 
for and in the name of the County, and which the 
County itself at the time it was done had the legislative 
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authority to do, and which failed of complete validity, 
if at all, only because the wrong agent acted in the 
doing of it. 


We submit that none of the many cases decided in 
this Court as to the effect of constitutional amend- 
ments militate at all against this proposition. It is 
only in cases where prior tothe amendment there had 
_ been no legislative authority in the County, or no sub- 

scription had been made, or, in other words, where 
nothing had been done which could be ratified, that 
the subsequent power of ratification is denied. 


In Aspinwall vs. Daviess Co., 22 How,, 365, no 
subscription had been made, or. attempted to be made, 
and it was held that a mere vote to subscribe was not 
enough; that it did not amount to a contract, and 
that a subscription made after the amendment was 
invalid. 


In Marsh vs. Fulton Co., 10 Wall, 696, there was 
no legislative authority to subscribe either at the time 
of the subscription or of the attempted ratification for 
the want of the performance of the condition pre- 
cedent, the vote of the qualified voters. 


In Wadsworth vs. Supervisors, 102 U.§8., 534, where 
the doctrines laid down in the Aspinwall Case were re- 
affirmed, it was found that before the repeal of the 
enabling Act the bonds sued on had not been issued. 

As the Court say at page 540: 

‘‘ But we have seen that the bonds had not, in fact, been 


‘* executed when the power to iesue and deliver them was 
‘* withdrawn by the Legislature.” 


Grenada Co. Supervisors vs. Brogden, 112 U.&., 
271, which is also cited, was a case of legislative rati- 


fication. 
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Fourth Point.— The transactions between the County 
Court and the Paducah and Gulf Railroad Company, as 
represented by the plaintiff, in October, 1871, in reliance 
upon which transactions that Company was consolidated 
with the Mississippi River Railroad Company, and the 
bonds of the latter Company, now in suit, subsequently 
purchased by the plaintiff, estop the County from ques- 
tioning the validity of the bonds in his hands. 


(a.) The case is distinguishable from the Tipton County 
Case only in the nature of the alleged defect to be 
cured by estoppel. There, the defect was alleged 
fraud, bribery and corruption in the County Court, 
the authorized agent of the County by whom the 
subscription was made and the bonds issued. Here, 
the only possible defect is, that the act which was 
done in the name of the County, and on its behalf, 
and which it was fully authorized to do, is alleged to 
have been done by a different agent from the one 
designated by the Legislature. So far as the Company 
was concerned, the contract had, as in the Tipton 
County Case, been completely executed, and the 
County, here as there, was and still is in the actual 
possession and enjoyment of the stock subscribed for. 
The facts to feed the estoppel are also identical in each 
case, and they naturally would be, for the object in 
view was the same, and the method by which alone it 
could be gained was the same, namely, to fasten upon 
the County, through its legal representative, the 
County Court, a waiver of any possible defense which 
it might have, growing out of an alleged irregularity 
in the issue of certain negotiable paper which it had 
in each case been authorized to issue, and which the 
plaintiff on the strength of the promise made by the 
County subsequently purchased (pp. 73-75). 

In their leading and essential features, the two cases 
are on all-fours. The only difference is that in the 
case at bar, the bonds, instead of being issued by the 
agent originally designated by the Legislature, who, 
it is contended, was the only agent that could law- 
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fully make the issue, were, on the contrary, issued by 
an alleged wrong agent, namely, the Board of Com- 
missioners, who had, nevertheless, at the time of 
making the issue, if not actual authority, at all events, 
color of authority under an Act of the same Legisla- 
ture. 

This difference, we submit, is not, and cannot be, 
regarded as material, and we therefore call attention to 


ii 
what is said by this Court in the Tipton County Case, 

‘103 U. S., at pp. 538-539, as being applicable to the ) 
case at bar, and decisive upon the question of estoppel . 
which we here raise against the Defendant in Error : 

‘ 


‘*The acceptance by the County Court of the terms and 
‘* conditions set forth in the proposition of September 30, 
‘* 1871, and its participation, under the circumstances ad- 
‘* verted to, by its authorized representatives, in the proceed- 
‘‘ings which resulted in the consolidation, whereby the 
‘** situation of the Paducah and Gulf Railroad became mate- 
‘* rially altered, was, in effect, a representation to those interested / 
‘* in that company that the County would not withhold payment 


** of its bonds or coupons, hut would meet them according to the 
** terms of the NEW AGREEMENT. By its conduct, it induced 
‘* those interested in the Paducah and Gulf Railroad Com- 
** pany—then solvent, out of debt, and owning and operating a 


‘* complete railroad from Paducah, Ky., to Troy, Tenn., worth 
‘* $1,000,000—to believe that the bonds would constitute a 
‘* part of the available assets of the new company. The de- 
‘* fendants in error received a portion of these bonds as 
‘early as March 15, 1873. ‘The integrity of the business 
** transaction by which they acquired them is not questioned by 
‘* any evidence recited inthe record. Nor does it appear that 
‘* any evidence was offered that impugned in any degree the 
‘** good faith, in respect of these matters, of those who con- 
‘* trolled the Paducah and Gulf Railroad Company, or of . 
‘* those who controlled the Paducah and Memphis Railroad 
‘* Company subsequent to the consolidation of 1872, The 
‘‘ defendants in error obtained the bonds in suit from the 
‘* Paducah and Memphis Railroad Company, paying value 
‘* therefor, and so far as the record discloses, without any 
‘* reason to suspect their payment would be resisted by the 
‘County. Jn view, then, of the conduct throughout all these 
** proceedings of those who represented the County of Tipton, it 
** is estopped by every consideration of law, justice and fuir 
‘* dealing from disputing its liability to defendants in error 
** upon the bonds in suit.”’ 
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If in the foregoing citation from the opinion in the 
Tipton County Case we read Plaintiff in Error for 
Defendants in Error, and Shelby for Tipton, the opin- 
ion meets precisely the facts disclosed by the record 
in the present case (pp. 71-81). 


(b.) Irrespective of the question of original authority in 
the County to make the subscription and issue the 
bonds, and assuming for the sake of argument, and 
contrary to what we believe to be the true construction 
of the Act of February 25, 1867, by which the power to 
subscribe, &c., was originally authorized, that the au- 
thority was delegated to, or could only be exercised by, 
the Justices of the Peace composing the County Court, 
the County is nevertheless estopped to question the 
validity of the bonds in suit, by reason of what took 
place between the plaintiff and the County Court itself, 
as the legal representative of the County, and author- 
ized to act for it, with reference to the consolidation 
between the Paducah and Gulf Railroad Company 
and the Mississippi River Railroad Company. 


In support of this view, we rely, in connection with 
the facts of the case, upon the following sections of 
the Code of Tennessee adopted in 1858, as conferring 
complete legislative authority upon the Ccunty Court 
to waive any defense to the bonds by the County as 
part of the consolidation arrangement: 


‘©3402. Every County is a corporation, and the Justices in 
‘*the County Court assembled «re the representatives of the 
i County and authorized to act for it.” 


‘©3404. Each County may acquire and hold property for 
‘* County purposes, and make all contructs necessary or ex- 
** pedient for the management, control and improvement 
‘* thereof, and for the better exercise of its civil and political 
‘* powers may make any order for the disposition of its prop- 
‘* erty, and may do such other acts and exercise such other 
** powers as may be allowed by law.” 


Here, as will be observed, there is express authority 
to the Justices when assembled in the County Court, 
to act as the representatives of the County, and the 
County is in turn authorized to hold property for 
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County purposes, and to make all contracts necessary 
or expedient for the management, contro] and im- 
provement of such property, and finally to make any 
order for the dispasition thereof. 

And it is equally clear that whatever the County 
could do under § 404, the Justices are under § 402 au- 
thorized to do for it, and in its name, as the represen- 
tatives of the County and authorized to act for it, when 
assembled in the County Court. 

And we submit that what the Justices assembled in 
the County Court of Shelby County did in October, 
1871, when the plaintiff came before them with the 
proposition or offer on behalf of the Paducah Com- 
pany to consolidate the two Railroads, provided only 
the bonds issued by the County to the Mississippi 
River Railroad Company, and then outstanding, be 
paid, was precisely within the power given by the 
Code to the Justices, as representing the County, to 
make all contracts deemed necessary or eapedient in 
the manayement, control and disposition of County 
property. . 

The County of Shelby was the lawful owner and 
holder of $300,009 of the capital stock of the Missis- 
sippi River Railroad Company, which had then done 
but litthe work on its proposed line, none of whicb 
was completed, less than $150,000 having been spent 
thereon, and the only assets of the Company that 
were of any real value being the bonds issued by mu- 
nicipalities in payment of subscriptions for stock. 
Among such bonds, of course, were those issued by 
the County of Shelby. The stock which the County 
owned, and for which it had already paid in part, was 
therefore practically of little or no value, unless some- 
thing should thereafter be done to insure the comple- 
tion of the proposed Road. 

In this situation of affairs, the plaintiff, on behalf 
of the Paducah Company, and asthe President of that 
Company, says to the County, through its authorized 
representatives, assembled in County Court, Ican and 
will effect a consolidation between this broken down 
Mississippi Company and the Paducah Road, which is 
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** solvent, out of debt, and owning and operating a com- 
plete railroad from Paducah, Kentucky, to Troy, Ten- 
nessee, worth $1,000,000” (Tipton County Case, 103 
U.5., p. 539), and will build the Road through your 
County to Memphis, the building of which was the 
original purpose intended to be accomplished by the 
issue of your bonds, if you will waive any defense 
on the remnant of the outstanding bonds which you 
have issued to the Mississippi River Railroad Company. 
If you will agree to do that, then the consolida- 
tion shall take place, and you, of course, can there- 
after come in and exchange your worthless stock for 
stock in the new concern. 

And, what follows the plaintiff's offer ? 

The Justices assembled in the County Court, as the 
representatives of the County and authorized to act 
for it, at the very same meeting at which the offer of 
the plaintiff was submitted to them, and after due de 
liberation, vote the collection of the tax of fifteen cents 
on the hundred dollars to pay the subscription of the 
County to the capital stock of the Mississippi River 
Railroad Company (p. 41), and ratify the previous 
levies by the Commissioners for the same purposes; 
and the plaintiff is further assured by many members 
of the Court, that the whole of the bonds will be paid 
(p. #2). 

Upon this assurance being received, the consolida. 
tion takes place; the Defendant in Error exchanges 
its practically worthless stock for stock of the new 
Company, which it has ever since held and enjoyed; 
the new Road is ‘‘ completed through the whole of 
Shelby County,” and since July, 1873, trains have 
been running regularly between Covington and Mem- 
phis (75). 

Here, we submit, are all the elements of a contract 
between the plaintiff and the Defendant in Error, and 
a contract which, so far as the Paducah Railroad Com- 
pany is concerned, has been fullv and faithfully per- 
formed. All that it promised to do it has done, and 
everything that it did, of which the County has had 
the full benefit, was done in reliance upon. the 
promise and assurances of the Defendant in Error, 
through its legal and authorized representatives, that 
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the bonds would be paid ; and the same is true of the 
plaintiff ‘s purchase of the bondsin suit. The promise 
of the Defendant in Error, made for a good and 
valuable consideration, which it has received, and the 
fruits of which it still enjoys, was tantamount to a 
promise that no advantage would be taken of any de- 
fect or irregularity attending the original issue of the 
bonds, including even want of authority from the 
Legislature, if, in fact, there was such want of au- 
.thority, which, of course, we deny. 

The only possible question that can arise is as to the 
power of the County, through its representatives, the 
County Court, to make such a contract with the 
plaintiff. And of this we think there can be no doubt 
on any rational construction of the two sections of 
the Code of Tennessee above referred to. The stock 
in the Mississippi River Railroad Company then 
owned by the County was held, and had been acquired 
by it, for County purposes, within the meaning of 
$ 404 of the Code, and the stock of the new Company 
received in exchange for the stock of the old was 
acquired and held for the same purpose, namely, to 
facilitate and promote the completion of a great pub- 
lic improvement, to wit, the building of a Railroad 
into and through the County. 

In County of Ray vs. Van Syckle, 96 U.S., 675, the 
County Court of the County of Ray, in Missouri, was 
authorized by a statute, under which a subscription to 
the stock of 1 certain Railroad Company had been 
made, to ‘‘ take proper steps to protect the interests of 
the County.” 

Under this power, very slender it will be observed, 
as compared with the larger authority delegated to 
the Justices assembled in County Court, by the Code 
of Tennessee, it was held that the County Court of 
the County of Ray, could lawfully transfer the sub- 
scription to another Company, upon the latter agree- 
ing to build substantially the same Road as the one for 
the construction of which the subscription was first 
made; and that the steps necessary to be taken in the 
case of a wholly new subscription could be omitted. 
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And the Court say, at page 686: 


‘“‘It is not an unreasonable constrnction of the statute to 
‘*say that, in determining what steps were proper for the 
‘* protection of the interests of the taxpayers, ‘he Court had 
‘* authority to adopt such measures as prudent men managing 
‘* the affairs of others ought to have adopted. It evidently 
‘‘ regarded the arrangment made in 1868 as essential to the 
- protection of the County's interests, so far as they were in- 
‘ volved in the subscription of stock previously made, and in 
‘* the obligations thereby assumed. There is nothing in the 
‘* record upon which to base any imputation of collusion or 
‘* bad faith. The action was taken under such circumstances 
‘* of publicity as to notify the taxpayers generally of all that 
‘* was doing; and we are not prepared to say that the Court 
‘*had not the power to transfer the subscription from the 
‘* North Missouri Railroad Company to the St. Louis and 
‘“St. Joseph Railroad Company, and deliver the County 
‘* bonds to the latter, upon ils ugreement to build substan- 
‘* tially the same road, for the construction of which the 
‘* original subscription had been made.”’ 


If, as was here held, the County of Ray could 
transfer a subscription, in pursuance of authority to 
‘take proper steps to protect the interests of the 
County,” very clearly, in the case at bar, the County 
Court of Shelby County, which was authorized to act 
for the County, could make the contract it did in be- 
half of the County. 

The Legislative authority conveyed to the County by 
Sections 402 and 404 of the Code, over the affairs and 
property of the County, is of the broadest and most 
comprehensive kind. It is not easy to say what the 
County could not do by means of that authority. Bui, 
certainly, it would seem clear that, finding itself the 
owner of the stock for which it had then already paid 
$100,000 of the principal of the bonds,.and all the in- 
terest that had accrued on the whole issue up to that 
time, the County Court, as its representative, had, 
under those Sections, complete legislative authority 
‘*to act for the County in saving that property,” and 
to make any reasonable contract or arrangement that 
would save and improve it ‘‘as property of the 
County.” What was here done was declared by the 
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Court in the Tipton County case to be ‘‘a new agree- 
ment,” and for the making of this agreement the 
County and the County Court had complete Legislative 
authority. So that even if the Court should be con- 
strained to hold that the bonds were issued originally 
without Legislative authority, there was no lack of 
such authority for the arrangement made in October, 
1871, as a part of which any defense to the portion of 
the bonds then outstanding was waived by the 
County, and in this respect the case before the Court 
is wholly distinct from cases like Hayes vs. Holly 
Springs, 114 U. S., 120, in which it has been held 
that no mere acts 7m pais, not supported by new 
Legislative authority, can work a ratification or 
estoppel as to municipal bonds originally issued with- 
out it. . 

And the plaintiff having changed his position and 
parted with value, on the faith of the promise and 
undertaking made by the defendant, the latter cannot 
now be heard to say, when it is impossible to place the 
parties zn statu quo, that the bonds are invalid by reason 
of any defect or irregularity in their original issue. 
A case is presented of an estoppel by contract. And 
as was said inthe Tipton County case, where the facts 
were precisely the same: 


‘*In view, then, of the conduct throughout all these pro- 
‘‘ ceedings of those who represented the County of Tipton 
** (Shelby), it is estopped, by every consideration of law, jus- 
** tice and fair dealing, from disputing its liability to Defend- 
** ants in Error (Plaintiff in Error) upon the bonds in suit.” 


It will also not be forgotten that the Court in that 
case found support for its decision in § 402 of the Code 
of Tennessee. 
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Fifth Point.— The decisions of the Supreme Court of 
Tennessee, declaring the Actof March 9, 1867, establishing 
a Board of Commissioners for Shelby County, unconstitu- 
tional and void, are not binding upon this Court, which 
is entitled to Examine the question DE NOVO; and the Act 
itself was Constitutional. 


(a.) The only cases in which the Act of March 9, 1867, 
establishing a Board of Commissioners for the 
County of Shelby, has been held unconstitutional, are 
those of Shelby County vs. Butterworth, and Walker vs. 
Merriman. Each of these cases, however, as we have 
already shown, is based upon the decision in Pope vs. 
Phifer, 3 Heisk., 682, where a similar Act,establishing 
Commissioners for the Counties of Madison and White, 
was held unconstitutional. Hence, the only question 
to be determined is whether Pope vs. Phifer is such a 
decision as will preclude this Court from examining 
and determining for zfself the question as to the con- 
stitutionality of the Act of March 9th, 1867. 

Upon this question the Plaintiff in Error claims that 
this Court is absolutely free and untrammeled both in 
view of prior and subsequent conflicting decisions of 
the Supreme Court of Tennessee, touching one of the 
grounds upon which the supposed unconstitutionality 
of the Act considered in Pope vs. Phifer was based, 
and by reason of the peculiar and exceptional circum- 
stances under which the case was finally disposed of. 

As already explained in our First Port, the case 
decided that the Act establishing Commissioners for 
the Counties of Madison and White, which Act was 
similar to the one establishing such Commissioners 
for the County of Shelby, was repugnant to the Con- 
stitution of 1834, on these two grounds: 


First.—That the Act was unconstitutional and void 
in attempting to reorganize an ancient institution of 
the State, recognized as such by the Constitution of 
1834, known as the Quarterly Court of the County, by 
installing within it as Justices of the Court, in the 
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place of the Justices of the Peace of the County a 

Board of Commissioners upon whom were to be confer- 
red all the powers of said Quarterly Court, together 
with certain additional powers. 


Second.—That the Act was tnconstitutional and 
void, because in the nature of special legislation, and 
therefore forbidden by section 7 of Article Il. of the 
Constitution, which provides : 

‘‘The Legislature shall have no power to suspend any 
‘* general law for the benefit of any particular individual ; 
‘‘nor to pass any law for the benefit of individuals incon- 
‘* sistent with the general laws of the land, déc. 


At the time this case was decided by the Supreme 
Court of Tennessee, to wit, February 22, 1871, the 
bonds in suit had already been issued and outstanding 
for nearly two years, having been issued on March 1, 
1869 (p. 4), and at the time of their issue there had 
been no decision by the Supreme Court, or by any in- 
ferior court of the State, adverse to the constitution- 
ality of the Act of March 9, 1867—in pursuance of 
which the bonds on their face purport to have been 
issued—or the similar Act for the Counties of Madi- 
son and White. Onthe contrary, the constitutionality 
of each Act had in the lower Courts been sustained in 
its entirety, the former by the Chancellor having 
jurisdiction in the case of Walker vs. Merriman, 
where the question was directly in issue, and the 
latter by the Chancellor having jurisdiction in this 
very case of Pope vs. Phifer, his decree being subse- 
quently reversed by the Supreme Court, on February 
22, 1871, as already indicated. 

The bonds .then having been issued before the con- 
stitutionality of the Act of March 9, 1867, under 
which the issue was made, had been passed upon by 
the highest Court of the State, its subsequent decisions 
in the case of Pope vs. Phifer, and the cases which 
were a sequel to that case, are not binding upon this 
Court, and this Court will not follow those decisions, 
unless upon examination it shall find them correct. 
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Upon this question the present case is clearly within 
the ruling of this Court in the recent case of Anderson 
vs. Santa Anna, 116 U. S., 356, in which it was held 
that when negotiable evidences of indebtedness of a 
municipal corporation ini a State are created and 
issued under laws which have not, at the time of tssue, 
been construed by the highest Court of the State, ats 
subsequent construction of them is not conclusive on 
the Federal Courts, and the latter, although leaning 
to an agreement with the State Court, must determine 
the question upon their own independent judgment. 

But aside from the fact, that the case of Pope vs. 
Phifer was not finally decided until nearly two years 
after the bonds in suit were issued, there are other 
circumstances equally fatal to the case, when it is pro- 
posed to introduce it as an authority which this Court 
is either bound to follow, or should even be inclined 
to follow, as an authoritative exposition of its own 
laws or constitution by the highest Court of a State. 

Over a vear before the case was decided, namely, 
on January 27, 1870, all Acts creating Boards of 
Commissioners for Counties had been expressly 
repealed, and the former laws revived, and so 
there was in reality nothing for the Court to 
pass upon or decide, more than for the judges 
thereof to say that in their opinion a certain repealed 
Act was repugnant to the Constitution of 1834, which 
had itself already been supplanted by the Constitution 
of 1870. There was no real or substantial issue or 
contreversy before the Court, and the decree pro- 
nounced was absolutely nugatory, so far as concerns 
the relief prayed for by the bill. 

But more fatal even than these circumstances is the 
fact, that so far as the case was decided upon the 
Second of the two grounds above referred to, to the 
effect that the Act of March 9, 1867, was in the nature 
of special legislation—and this Court upon examina- 
tion will find that the case is based quite as mich 
upon the Second ground as upon the First—to that 
extent we say, it is clearly in conflict and at variance 
with the decisions and reasoning of the same Court in 


the prior cases of Moore vs. The State, 5 Sneed, 512, 
and Wilcox vs. The State, 3 Heisk, 110, and the sub- 
sequent case of Halsey vs. Gaines, 2 B. J. Lea, 319. 

And in view of this fact we submit that the case of 
Pope vs. Phifer is not entitled to the slightest consid- 
eration by this Court, in so far as it professes to decide 
—as it does decide—that the Legislature of Tennessee 
could not establish a Board of Commissioners, or 2n- 
ferior Court, for one County unless for all, under 
Section 1 of Article 6 of the Constitution of 1834, 
which provides as follows : 


‘* The judicial power of this State shall be vested in one 
‘*Supreme Court; in such Jnferior Courts as the Legislature 
‘* shall from time to time ordain and establish, and the judges 
‘* thereof, and in justices of the Peace. ‘The Legislature may 
‘‘also vest such jurisdiction as may be deemed necessary in 
‘* corporation Courts. ’ 


In Moore vs. The State, it was decided that the Act 
of 1858, ch. 38, creating the office of County Judge 
for certain Counties of the State, was not a partial 
law within the meaning of the State Constitution, and 
therefore not repugnant to that instrument. And 
Caruthers, J., in delivering the opinion of the Court, 
says, at pp. 512, 513: 


‘* It is contended that the Act of February, 1858, violates 
‘* the 7th Section of Article II. of the Constitution against par- 
‘** tial legislation, as it is limited to a few counties, and has 
**not a general and equal application to the whole State. 
‘* We think the Act is not obnoxious to this objection. The 
*‘ policy of marring the uniformity and symmetry of a gen- 
‘* eral system, by the establishment of these local Courts, may 
‘well be questioned, but that the power to do so abides in the 
ep Legislature we cannot doubt. They have exercised it in es- 
‘‘tublishing a criminal, as well as a Common Law and 
‘‘Chancery Court at Memphis; at Nashville a Criminal 
‘* Court; a Common Law Court in Chattanooga, and perhaps 
‘*in other instances. The constitutionality of these Acts has 
‘* never, as we are aware, been questioned, although they have 
‘* exercised jurisdiction of the lives and fortunes of individuals. 
‘* Such Acts are not partial in the sense of the clause referred 
‘*to. The office created is open to all the citizens equally, in 
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‘‘ the prescribed limits, and the jurisdiction conferred oper- 
‘* ates on all alike who may fall within its range. That pro- 
‘‘ vision, it is presumed, only has reference to Acts conferring 
* privileges and benefits, affecting rights or imposing penal- 
‘* ties. Jt is with the Legislature lo determine how many and 
‘‘ what kind of Courts are required for the administration of 
‘* justice, and what shall be the character and limits of the juris- 
‘* diction of each. They may likewise christen the presiding 
‘¢ officer with any name or title they may consider most ap- 
‘‘ propriate. They might have denominated the officer in 
‘‘ question a chairman, a chief squire, a president or presid- 
‘‘ing officer, as well as judge. They could not affect the 
‘* validity of the Act by which he was brought into existence, 
‘* or the extent of his jurisdiction.” 


So, in Wilcox vs. The State, decided only a week 
before the case of Pope vs. Phifer, it was held that 
the Act of 1870, chap. 115, ‘‘ 7o establish a Criminal 
Court for the County of Montgomery,” was Constitu- 
tional, and the Court dispose of the question in the 
following terms clearly applicable to the case at bar: 


‘* We are unable to perceive that the Act of July 6, 1870, 
** chap. 115, p. 175, is in conflict with the Constitution of 
** 1834 or 1870. Article 6, Sec. 1, of ewch Constitution author- 
** izes the Legislature from time to time to ordain and establish 
‘* inferior Courts ; and we are not satistied that the power to 
‘** establish a Criminal Court was not rightfully exercised in 
“this, as it had been previously in various similar cases” 

(citing Moore vs. The State). 


In Halsey vs. Gaines, decided in 1879, the Court 
upheld the Constitutionality of an Act abolishing the 
Second Circuit Court of Shelby County, which was 
one of the system of inferior Courts to be established 
from time to time by the Legislature, in which the 
judicial power of the State was expressly vested by the 
Constitution of 1870. And at pages 318-319 the Court 
say: 


‘* We believe it is not denied that previous to the Constitu- 
‘*tion of 1870, the Legislature did possess the power to 
‘* abolish Circuit and Chancery Courts at pleasure. In fact, 
‘** the very Court in question was created by an Act of the 4th 
‘** of December, 1869, which abolished the system of Courts 
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‘* previouly existing in Shelby County, and established in- 
‘* stead two Circuit Courts, two Chancery Courts, and one 
‘* Criminal Court, one of the Circuit Courts being the one 
‘now in controversy. * * * This was by no means the 
** only instance in which the Legislature exercised the power 
** of establishing and abolishing Courts as the public neces- 
‘* sity demands under the Constitution of 1834. * * * 
** Now, the only difference in these parts of the Constitution 
‘* of 1834 and 1870, in reference to the creating of Courts, is 
‘“* this: By the Constitution of 1834, ‘The judicial power of 
** the State was vested in one Supreme Court, in such inferior 
** Courls as the Legislature may from time to time ordain and es- 
** tablish and in the judges thereof’ |and in Justices of the Peace}. 
‘* By the Constitution of 1870, ‘ The judicial power of this 
‘* State is vested in one Supreme Court, and in such Circuit, 
** Chancery, and other inferior Courts as the Legislature shall 
‘* from time to time ordain and establish, and in the Judges 
** thereof ’ [and in Justices of the Peace}. 

‘* The difference is that in the Constitution of 1870, ‘ Cir- 
‘** cuit and Chancery Courts ’ are express/y named as some of 
** the inferior Courts that the Legislature may from time to 
‘time ordain and establish. It will be borne in mind that 
‘** there is no clause in either Constitution, in terms or by im- 
‘* plication, prohibiting the Legislature from abolishing any 
‘‘ of the inferior Courts after they have been once estab- 
** lished. 

** We have seen that, under theConstitution of 1834, it was left 
‘* to the Legislature to determine how many inferior Courts were 
** necessary to meet the public demand, and to ordain and estab- 
‘* lish them accordingly, and in so doing to abolish Courts pre- 
‘* viously existing and substitute others in their place, and neces- 
** sarily lo increase and diminish the number at pleasure.” 


And then the Court proceed to lay down as the law 
of the case that, even under the Constitution of 
1870, which expressly named Circuit and Chancery 
Courts as some of the inferior Courts to be thereafter 
established, the Legislature might abolish at pleasure 
a Circuit Court which it had previously created in 
pursuance of the authority conferred upon it by that 
Constitution, and that the unly possible restriction 
upon its power in that regard, was that the system of 
Circuit Courts, so expressly provided for by the Con- 
stitution, be not entirely abolished. But so far as con- 
cerns the Constitution of 1834, now in controversy, 


—_ 


75 


the case recognizes very clearly the principle laid down 
in the earlier cases of Moore vs. The State and Wilcox 
vs. The State, that under that Constitution (Section 1, 
Article 6) the Legislature had full and ample power, 
as we here claim it had, to create and abolish systems 
of inferior Courts, ad libitum, and that the exercise of 
its power in that regard in different ways in different 
Counties is not in any way repugnant to Section 7 of 
Article II. of the same Constitution, which prohibited 
special legislation. 

The cases of Moore vs. The State, Wilcox .vs. The 
State, and Halsey vs. Gaines, are therefore wholly 
at variance with the Second ground of the decision in 
Pope vs. Phifer, to the effect that the Legislature 
could not create an inferior Court to be known as a 
Board of Commissioners for one County unless for all. 


And in view of this confiict in the decisions and 
reasoning of the Supreme Court of Tennessee upon 
one of the questions considered in Pope vs. Phifer, 
and for the other reasons previously urged, we submit 
that this Court can and must proceed to consider in 
its entirety the constitutionality of the Act of March 
9, 1867, creating for the County of Shelby a Board of 
Commissioners to take the place and perform the 
duties of the County Court. 


(b.) Assuming that this Court will consider and decide 


for itself the constitutionality of the Act of March 9, 
1867, we claim that the Act was in no way repugnant 
to the Constitution of 1834, but that on the contrary, 
it was entirely within the legislative authority ea- 
pressly delegated by that Constitution. 

That the Act was not as decided in Pope vs. Phifer, 
open to the objection of special or partial legislation, 
has already been sufficiently demonstrated by the 
citations from the earlier cases of Moore vs. The State 
and Wilcox vs. The State, and the subsequent case of 
Halsey vs. Gaines, all of which were decided by the 
same Court. 
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The only remaining question is whether the county 
courts were so fixed and established by the Constitu- 
tion of 1834, that the Legislature could not reorganize 
them, or substitute other inferior courts in their place. 
And this question depends upon the proper construc- 
tion to be placed upon Section 1, of Article 6 of that 
Constitution, which provides for the judicial power of 
the State, as follows : 


‘The judicial power of this State shall be vested in one 
‘*Supreme Court; in such Inferior Courts as the Legisla- 
‘* ture shall from time to time ordain and establish, and the 
‘* judges thereof; and in justices of the peace. The Legis- 
‘‘lature may also vest such jurisdiction as m:y be deemed 
‘* necessary in corporation Courts.” 


Here, there is no mention of a County Court, nor 
will any be found throughout the entire Constitution of 
1834. The prior Constitution of 1796 did expressly 
refer to the County Court, and apparently recognized 
it as one of the thenexisting institutions of the State. 
But when the Constitution of 1834 was adopted, every 
allusion to or mention of a County Court is dropped, 
and therefore necessarily, as we claim, all recognition 
of it as thereafter to be a Constitutional Court of the 
State, which, like the one Supreme Court, referred 
to in Section 1 of Article 6, the Legislature could not 
abolish. If the County Court was a Constitutional 
Court of the State under the Constitution of 1796, 
certainly there could be no plainer or more positive 
way of abolishing its recognition for the future, as 
such, than by failing, intentionally, it must be presumed, 
to make any mention of it in the new Constitution of 
1834. 

And what happened subsequent to the adoption 
of that Constitution tends further to enforce this 
conclusion. The Legislature of Tennessee, on De- 
cember 3d, 1835 (Public Acts of Tenn., 1835-6, Chap. 
VI., page 45) ,proceeded to pass an Act entitled: 


‘* An Act to reorganize the County Courts in this State: 
9g ¥ 
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And by Section |! of the Act, it is enacted: 


‘‘ That hereafter there shall be established a Court in each 
‘‘and every County in this State, to be held by the Justices 
‘* of the Peace thereof, in the Court Houses of the respective 
‘* Counties * * * to be called the County Court, &e. 


And then by Section 3 of the same Act, the said 
Court, with certain specified exceptions, is given ‘‘ ju- 
risdiction of all mattersof which they have jurisdic- 
tion by the laws now in force”’—that is to say, the 
laws passed with reference to the County Court as it 
had previously existed under the Constitution of 
1796. 

As will be observed, the old County Courts are by 
this Act to be reorganized, and a County Court is to 
be established in each and every County of the State 
—-which is very far from saying that such Courts were 
actually in existence as Constitutional Courts prior to 
the passage of the Act which called them into being 
under the new Constitution. What the Legislature 
did by this Act was to establish one of the ‘‘ Inferior 
Courts,” which Section 1 of Article 6 of the Constitu- 
tion authorized it to establish. For, if the County 
Courts were continued in existence as Constitutional 
Courts by the Constitution of 1834, there certainly 
was no necessity for the Act of December 3, 1835, 
enacting that they should thereafter be established, 
and limiting and defining their jurisdiction. 

The whole argument on behalf of the Defendant in 
Error, and of tle Court in Pope vs. Phifer, in support 
of the theory, that the County Courts were recog- 
nized and continued in existence as Constitutional 
Courts by the Constitution of 1834, is based upon the 
fact that certain county officers, as for example, a 
Coroner and a Ranger, who, under the Constitu- 
tion of 1796, were appointed by the County Court, 
are, by the Constitution of 1834, to be appointed 
by the Justices of the Peace, who had previously 
constituted the County Court. And therefore it is 
claimed that when Justices of the Peace are men- 
tioned in the Constitution of 1834, what was really 
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intended was the old County Court, composed of 
said Justices, although, of course, it would have 
been quite as easy and far more natural to have used 
the words County Court, if it had been the intention 
to continue the alleged constitutional existence 
of that ‘‘ancient institution,” instead of leaving it, 
as certainly was done, a subject for future legisla- 
tion, under Section 1 of Article 6 of the Constitution, 
giving the Legislature the power to establish such 
“* Inferior Courts” as might thereafter be deemed ne- 
cessary. Von constat, but that the old County Courts, 
as organized, might prove acumbrous relic ot the past, 
and be it for the best interests of the State to reorganize 
them by substituting Commissioners for Justices of 
the Peace to discharge their functions. A part of their 
former jurisdiction was taken away by Section 3 of the 
Act of December 3, 1835; and what, as we think, was 
clearly intended by the framers of the Constitution of 
1834 was to leave the existence or non-existence of the 
County Courts, and the whole question of their organ- 
ization, to the people, acting through their chosen 
delegates, and not to fasten upon the State a.tribunal 
which only an amendment to the Constitution could 
abolish or reorganize. 

If then, the County Courts were not Constitutional 
Courts under the Constitution of 1834, but merely 
‘* Inferior Courts,” existing at the will and pleasure 
of the Legislature, then it was clearly competent for 
the Legislature, under Section 1 of Article 6 of the 
Constitution, to reorganize them, and to substitute 
Commissioners in the place of Justices of the Peace, 
as Judges therein to discharge their functions and 
powers, as was done by the Act of March 9, 1867. 

That Act, we therefore submit, was Constitutional 
throughout, and accordingly that the bonds issued by 
the Commissioners were valid and binding obligations 
upon the County of Shelby. 

For a fuller discussion of this point, we refer to 
the able Brief of Messrs. Poston, for the Plaintiff in 
Error. 


ALAN RABE RIL A OI Eee Ms 
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Sixth Point.—The judgment rendered below should be 
reversed, and a new trial ordered. 


JOSEPH H. CHOATE, 
Of Counsel. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


0 


Error to Circuit Court for the Western District of Tennessee. 


EXTEIN NORTON vs. SHELBY COUNTY. 


JULIUS A. TAYLOR, of Taylor & Carroll, 
Of Cownsel for Shelby County. 
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IN THE SUPREME COURT OF THE UMTED STATES. 


Error to Cireuit Court for Western 
\ District of Tennessee. 


EXTEIN NORTON  )} 
vs. : 
SHELBY COUNTY. 
On the 27th October, 1880, the plaintiff, clatming to be an in- 
nocent purchaser, sued the defendant to recover upon twenty- 
nine (29) bonds of $1,000 each, and three (3) detached coupons 
of $60 each, issued to, and in aid of the Mississippi River Rail- 
road Company, by certain persons, claiming then to have the 
authority to issue bonds, as the county commissioners of Shelby 
countv, Tennessee, under and by virtue of the several acts of 
the general assembly of that state, which are referred to and 
designated on the bonds. To the plaintiff's declaration, four 
pleas of non est factum were interposed, and to those pieas, by 
leave of the court, five special replications were filed by the 
_plaintiff, to each of which a special rejoinder was interposed, and 
thereon issue joined, by all of which two questions were raised 
for decision. 
(lst) Whether the commissioners had power to issue the 
bonds ; and 
(2nd) If they did not, then whether their issue has been val- 
idated by the subsequent acts of the quarterly court. 
The jury were charged to find for the defendant, so rendered 
, p. 19 | their verdict, and accordingly did the court award its 
judgment, to reverse which the plaintiff has sued out 
this writ of error. 


The assigaments of error are practically but two; the Lst is, 
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the court erred in holding the commissioners of Shelby county 
had no power to issue the bonds; and the 

2nd. If mistaken in the first, then the quarterly court has, 
by the assurances of its members, and by voting the stock in the 
railroad, and levying taxes to pay the coupons and bonds as they 
matured, ratified the issue of the bonds, at least as to the plain- 
tiff. 

Considering the first, it is essential to the plaiutiff that the 
bonds and coupons sued on should have been executed by per- 
sons authorized to execute them by the laws of Tennessee, for 
if there is a total want of authority to issue them, there can be 
no such thing as a bona fide holding. 

Oakland vs Skinner, 94 U. 8., 258. 
Floyd Acceptances, 7 Wall., 666. 


The power to issue is claimed to have been conferred by the 
twenty-fifth section of the act of 9th March, 1867, on the persons 
whi. did issue them, and by the provision as follows: 


“And in addition to the powers now conferred by law the said Board 
“shall have authority ** to subscribe stock in railroads, which the 
“ County Court of Shelby County has been authorized by general or special 
“ law to subscribe, and under the same conditions and restrictions, and to 
“represent such stock in all elections for directors, ani provide for the 
“ payment of subscriptions as made.” 


If this provision otherwise would be a grant of the power 
claimed, then no authority was corferred by it, for the act of 9th 
March, 1867 (session acts 1867, page 66, Exhibit 1 to brief), has 
by a course of decision in Tennessee been held unconstitutional, 
(Pope et als. vs Phifer et als., 3 Heisk., 683; State vs Peacock, 
Mées., 1871; Shelby County vs Butterworth, Mss., 1871; State Ex 
Rel vs Merriman et a's., Mss., 1871; 8 Heisk., 22); and as this 
Court. will administer the law in this case as it has been uniformly 
declared by the supreme court of Tennessee—(Olcott vs Supervis- 
ors, 19 Wallace, 678; Township vs Maury, 92 U.S8., 289-484; 


. Ottawa.vs Perkins, 94 U. 8., 260; County of Cass vs Johnson, ' 
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95 U.S., 360; Pairfield: vs Gallatin, 100'U. S., 47; Roberts vs 
Bolles, 101 U. 8., 119; Seipio. ve Wright, 101 U.S ,.665; Doug- 
las vs County of Pike; 101 U.8., 678; Dixon vs Field, 111 U. 
S., 90; Grant vs Corness, 109 U.S., 104; Taylor vs Ypsilanti, 
105 U. S., 71-294)—it will hold the enabling act relied on violat- 
ive of the constitution of Tennessee, of which all persons dealing 
in bonds issued under it must take notice at their peril. 

Ottawa vs Perkins, 94 U. S., 262. | 

Pendleton vs Amy, 13 Wallace, 294. 

Kennicott vs Supervisors, 16 Wallace, 452. 

St. Joseph vs. Rodgers, 16 Wallace, 644. 

Coloma vs Eaus, 92 U. S., 484. 


For the plaintiff it is argued there has been no uniformity in 
the decisions in Tennessee, and hence this court will decide the 
question of whether there was a want of power in thé commis: 
sioners upon principie. 

By the acts of the 25th February, 1867, and the 5th November, 
1867, the power to make a county subscription was vested in the 
county court of any county through which the line of the Missis- 
sippi Railroud is proposed to run, when a majority of the justices 
in commission at the time concurred. 

- The county of Shelby did not have power to make a subecrip- 
tion, but its county court did for it, and while the legislature is 
omnipotent, except when the constitution imposes limitations, 
yet as it delegated the power of binding the counties of the state 
to their quasi loeal legislatures, created each county’a corpora- 
tion, gave the justices of the peace, in county court assembled, 
the power to act so.as to bind the county, that is the only mode 
and the only tribunal or agency under the laws of ‘ennessee 
which could make a valid subscription of stock to the Mississippi 
River Railroad Company. 

Code, 402. 

Locomotive Works vs Tipton, 103 U. S. 

Lauderdale County vs Ferguson, 7 Lea, 166. 
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State vs Anderson County, 8 Baxter, 258. 
Winston vs R. R., 1 Baxter, 62. 
Grant vs Lindsay, 11 Heisk., 664. 


That the power existed in the justices of Shelby county, in 
county court assembled, a majority concurring, who were there 
in commission, to make a subscription non constat—that usurp- 
ers—five persons assuming authority, not colore officii, for there 
were no offices to fill, but under a void act, claiming the power 
to bind a county court, upon their unwarrantabie assumption to 
act for it in the place of its legislative assembly, could defect- 
ively execute the power. 

Kelly vs Milan, 7 A. and E. Cor Cases, 317. 


The want of power, says Judge Burroughs, in his work on 
public securities, page 367, may arise where the enabling act 
violates some prohibition of the constitution of the state, either 
applying to laws generally or having a special reference to mu- 
nicipal bonds. And this court, speaking through Mr. Justice 
Hunt, in the Township of East Oakland vs Skinner, 94 U. S., 
258, said: ‘‘We have held there can be no bona fide holding where 
the state did not in law authorize the issue of the bonds.’’ The 
objection goes to the point of power. There is an entire want 
of jurisdiction over the subject. It is not the case of an infor- 
mality, an irregularity, fraud or excess of authority in an author- 
ized agent. Where there is total want of authority there can be 
no such thing as a bona fide holding. The bonds in this case 
recite they were issued by authority conferred upon the county 
commissioners of Shelby county by section (25) twenty-five of 
an act passed 25th March, 1867, hence the warrant of their issu- 
ance was declared to the world to be found in that act. It was 
the source from which the power emanated, and if it is void, and 
there can be found no other statute giving the persons who issued 
the bonds the power to do so, then they have no power as agents 
of the county of Shelby to bind it. 


This case, therefore, is governed by the principles of law an- 
nounced as elementary by this court in 108 U.S8., 287, and is 
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neither an informality, an irregularity, ffaud or an excess of 
authority in an authorized agency in issuing bonds which could 
have been by it issued comformably to ihe law authorizing it to 
issue them. 


Norton was chargeable in law with notice of the want of power 
in the board of commissioners to bind the county of Shelby by 
issuing bonds as its binding negotiable obligations. 


The only distinction that can be made between the case of 
Lewis vs Shreveport and this case is, that here the county court 
could exercise a power under chapter 192 of the acts of 1852.or 
the acts of 1867 and 1869, and the municipal authorities of 
Shreveport could not. by any law of Louisiana. It seems to us 
the principle is the same, for the reason there is a want of power 
in the board of county commissioners in this case, and there was 
a want of power in the municipal authorities in the case cited, 
It will be observed that in the acts of 1867 the power to make 
the subscription to the stock of the Mississippi River Railroad 
is not given to the county of Shelby, but is given to its county 
court, and the power to issue bonds is given the county court 
making the subscription. 


Thus the county court exclusively was vested with legislative 
authority to subscribe for the stuck and issue the bonds of Shelby 
county. 


The question of legislative authority is always open to enquiry 
against a bona fide holder, and if there is a want of power no 
legal liability can be created. 110 U.S., 619. 


The power given the county court was never invoked. There 
was never an attempt to exercise it, not a solitary bond issued 
purporting tu be by virtue of its grant, so that if this court ad- 
ministers the law according to the Tennessee decisions adjudging 
the act of the 9th of March, 1867, unconstitutional, the plaintiff 
is the owner of bonds issued without legislative authority. 


Mr. Justice Freeman, speaking for the court in Pope vs Phifer, 


“Held justices of the peace to be constitutional officers with powers con- 
‘“ ferred, and in their collective capacity to be exercised in county court.” 
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Therefore the act creating county commissioners being but an 
attempt to displace the legal, constitutional legislature, for that 
reason was void, and also because it was not the law of land, 
being prohibited by section 8, act 1, of the declaration of rights, 
and of a general law under section 7, article 11. 


There is not in Tennessee a case in conflict with this decision, 
consequently the county court could alone issue bonds. 


Will this court follow the cases adjudged by the highest state 
courts ? 


In Gelpker vs Dubuque (1 Wallace, 206,) Mr. Justice Swayne, 
laying down the rule which this court adheres to, said: 

“ We are not unmindful of the importance of uniformity in the decisions 
of this court, and those of the highest local courts giving construction to 


the laws and constitutions of their own states. It is the settled rule of this 
court in such cases to follow the decisions of the state courts.” 


In Scipio vs Wright, Mr. Justice Strong, delivering the opinion 
of this court, said, on page 676, 101 U.S.: ‘‘It thus appears to 
be the settled construction given by the courts of New York to 
the act under which the bonds now in suit were issued, and to 
other similar acts, that they do not authorize an exchange of 
bonds for shares of capital stock of railroad companies, and that 
a purchaser who had notice at the time of his purchase that such 
disposition of the bonds had been made by the town officers or 
railroad commissioners, Cannot recover in a suit brought upon 
them.”’ 

In Douglas vs the County of Pike, [01 U. S., 686, this court, 
speaking through the Chief Justice, said: ‘‘As a rule, we treat 
as final the construction which the highest court of a state has 
given a statute and govern ourselves accordingly, but when dif- 
ferent constructions have been given to the same statute at differ- 
ent times, we have not felt ourselves bound to follow the latest de- 
cisions, if thereby contract rights which have accrued under ear- 
her rulings would be injuriously affected.’ 


‘The rule deducible from the cases seems to be that when there 
is a settled rule of construction of a state statute or constitution 
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in the state courts, which renders void municipal bonds, this 


court will follow the state courts. 
Burroughs on Public Securities, 529. 
Claiborne Co. vs. Brooks, 111 U. S., 406. 


Are the decisions of the supreme court of Tennessee, which 
hold the act of 9th March, 1867, unconstitutional, sustainable 
upon principle? 

The provisions of the constituticn affecting the question are as 


follows : 

“The judicial power of the state shall be vested * * * _ in jus- 
“tices of the peace.—Sec. 1, Art. VI. Justices of the peace shall be elected 
“for six years.—Sec. 15, Art VI. Should a vacancy occur subsequent to an 
“election in the office of sheriff, trustee or register, it shall be filled by the 
“justices. There shall be elected for each county, by the justices of the 
“peace, one coroner and one ranger.’’—Sec. 1, Art. VII. 

“That no freeman shall be taken, or imprisoned, or disseized of his free- 
“‘ hold, liberties, or privileges, or outlawed, or exiled, or in any manner de- 
“ stroyed, or deprived of his life, liberty or property, but by the judgment 
“ of his peers, or the law of the land.” Sec. 8, Art. I. 

DECLARATION OF RIGHTS. 

“ The legislature has no power to suspend any general law for the bene- 
“ fit of any particular individual, nor to pass any law for the benefit of in- 
“ dividuals, inconsistent with the general laws of the land; nor to pass any 
“ law granting to any individuals rights, immunities or exemptions other 
“than as may be by the same law extended to any member of the com- 
“ munity who may be able to bring himself within the provisions of such 
“law; provided, always, the legislature shall have power to grant such 
“charters of incorporation as they may deem expedient fur the public 
“ good.” Sec. 7, Art. XI. 

“The general assembly shall have power to authorize the several coun- 
“ties and incorporated towns in this state to impose taxes for county and 
“corporation purposes in such manner as shall be prescribed by law, and all 
‘property shall be taxed according to its value, upon the principles estub- 
“lished in regard to state taxation.’’—Sec. 29, Art. LI. 

“The declaration of rights hereto prefixed is declared to be a part of the 
“constitution of this state, and shall never be violated on any pretense what- 
“ever; and to guard against transgression of. the high powers we have dele- 
“gated, we declare that anything in the bill of rights contained is excepted 
“out of the general powers and shall forever remain inviolate.”—Section 
12, Art. XL. 


1. The organic law of Tennessee limited the taxing power to 
the legislature, and likewise limited its delegation as to county 
taxes to the counties. 

The supreme court of Tennessee, construing the 29th section 
of Article XI of the constitution, has uniformly held that the 
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legislature had no power to delegate the taxing power to other 
than counties or incorporated towns. 
Luehrmann vs Taxing District, 2 Lea, 453. 
Reese vs Commissioners 
Waterliouse vs Supervisors, 8 Heisk., 857. 


Marr vs Enloe, 1 Yer., 452. 


On the 15th August, 1869, the county commissioners imposed 
or rather attempted to impose a tax of 20 cents on each $100 
worth of real and personal property on account of the Missis- 
sippi River Railroad bonds. 

Record, page 30. 


It is enacted by the 25th section of the act of 9th March, 1867, 
‘*that al] the powers and duties which are now vested in and 
performed by the quarterly court shall be vested in the board of 
commissioners; * * and said commissioners are hereby vested 
with all the powers which by the code of Tennessee have here- 
tofore been vested in the county court, in the foilowing sections 
of the code of this state, viz.: 4206, 4207, 4211, 4213, 4214 and 
4215.”’ 

Section 4211 of the code thus reads: ‘‘ They shall have power 
to lay any tax, from time to time, at any time they think proper, 
to build any court house, jail or public office for county pur- 
poses.”’ 

Section 4215 provides: ‘‘They may release double taxes when 
they have been increased, and correct errors in the tax list.” 


Code, 4190, provides: ‘‘A majority of all the magistrates of 
the county is required to levy a tax or appropriate money to an 


amount over $50.”’ 


Code, 4193 requires the county courts at the first term in every 
year to impose and provide for the collection of the tax for 


county purposes, and fix the rate thereof. 
The levying of taxes is not a judicial, but a legislative act. 
Clark vs Montague, 3 Lea, 276. 
Bowdin vs Lockhart, 3 Baxter, 271. 
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And consequently, without shadow of turning, the act of 9th 
March, 1867, because it gave the taxing power to the board of 
commissioners, has always been adjudged void. 

Mr. Justice McFarland, recently dead, one of the greatest 
judges that ever adorned that bench, through whom the supreme 
court spoke in its latest adjudication on the subject, said: 


“That the law creating the board of county commissioners, sO far, at 
“ least, as it authorized said board to usurp the constitutional functions of 
“ the county court, was in violation of the constitution and their acts with- 
‘out authority of law, is a proposition not denied.” 


8 Heisk., 248. 

In the case of Marr vs Enloe, 1 Yerger, 455, Mr. Justice Catron 
held, under the constitution of 1796, the taxing power was vested 
in the legislature, and could not be delegated to the counties. 
This decision produced the change made by the constitution of 
1834, authorizing its delegation to counties and incorporated 
towns for |. cal purposes. 

The uniform construction put on this section by all depart- 
ments of the government of Tennessee, the contemporaneous 
construction put on it by the general assembly, which convened 
to make laws to carry out this provision, was that it inhibited 
the power of the state legislature to give the power to tax the 
people of a county to a board of five persons appointed by 
the governor. ) 

The designation of the local sub:ivisions of the state to which 
the legislature was authorized to delegate the power of taxation 
was intended to exclude its delegation to others, and this is made 
manifest by an examination of the proceedings of the constitu- 
tional convention of 1870, which show Mr. Seay offered an 
amendment to insert civil districts after the word counties, which 
failed, and accords with the decisions of the supreme court of 
Tennessee. 

Lipscomb vs Dean, 1 Lea, 552. 
Luehrmann’s case, 2 Lea, 444. 


2. It is next insisted for defendant the act of 9th March, 1867- 
is in conflict with the several provisions of sections 1 and 15, Arti, 
cle VI, and of section 2 of Article VIL of the constitution, for the 
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reason it gives to the said board of commissioners the powers the 


constitution devolves on justices of the peace. 


Section 8 of chapter 48, session acts 1817, enacted: ‘‘All elec- 
tions for coroners and rangers shall take place on the second day 
of the term, as formerly; on which day it shall be the duty of all 


the justices of the peace of the county to attend for that purpose.”’ 


Immediately after the adoption of the esnstitution of 1834 the 
general assembly enacted ‘‘That a ranger should be elected for 
each county by the justices of the county ccurt.’’ Session act 
1835, chapter 254. 

It is argued for the plaintiff that, as section 1 of Article VII 
did not provide that the ranger and coroner shall be elected by 
the county court, but by the justices of the peace, it is subverting 
all canons of construction to interpret the section to mean the 


justices of the peace were to elect in county court assembled. 


Chief Justice A. O. P. Nicholson, who spoke for the court in 
Shelby County vs Butterworth, and State ex rel Walker et als. 
vs Merriman, was a member of the constitutional convention of 
1870, the provisions of which, in respect to justices, being identi- 
eal with those contained in the constitution of 1834. and it is 
reasonable that he would be familiar with the constitutional pro- 
visious. Heand his associates gave them the construction which 
had been placed on them from their adoption till now by all de- 
partments of the government of the state, viz: The devolution 
of certain duties upon Justices of the peace by the constitution, 
to be exercised in county court assembled. 


We are not considering the power of the legislature to create 
local courts; that is conceded; but the power to take from the 
local quasi legislatures the power given and duties devolved on 
them by the organic law. 

The act of 9th March, 1867, section 26, enacted ‘‘ That th 
magistrates of said county shall be and are hereby relieved from 
all further duties and obligations incident to their office as mem- 


, 


bers of the quarterly court of said county,’’ and thus attempted 


to, and, if the law is valid, did, deprive the magistrates of Shelby 
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county of all the duties and obligations imposed by law on them 
as its legal legislature. ; 

This question is not discussed even arguendo in Halsey vs 
Gaines, in which it was conceded the legislature had power un- 
der the constitutions of 1796, 1834 and 1870 to create and abolish 
inferior courts, but it was argued under the latter constitution 
the judge was elected for eight years and held his office for that 
term, and could only be removed by impeachment, and this was 
the question decided. 

5 The next objection is that the act is partial, operative alone 
in Shelby county, an attempt to create there, and only there, a gov- 
erning agency (not a local court), legislative in its character, 
with all the powers which ‘are exercised in any other county of 
the state, by justices in county court assembled. 

The supreme court of Tennessee has adjudged the aet, 
not the law of the land, because prohibited under section 7 
of Articie XI, and section 8 of Article 1. With that court the 
plaintiff takes issue, and his counsel submits it is not sustainable 
upon principle. By the law of the land is meant that which hears 
before it condemns, and gives its’ benignant blessings alike to all 
and imposes its burdens alike upon all—a general public law, 
binding upon everybody. 


8 Heisk., 701. 


This law is limited toonecounty. 14 Lea, 520. It authorizes the 
governor to appoint the persons who are to compose the board of 
commissioners for that county; it gives the board all powers in 
that county which the quarterly courts of other counties of the 
state have, so that it imposes in the place of the local legislature 
of one county of the state a body of men not representative in 
character, with power to tax the people of that ec punty and to 
legislate for them, whereby they can be deprived of their prop- 
erty and disseized of their privileges under an act which is lim- 
ited to the one county. It occurs to us Judge Freeman’s argu- 
ment in Pope vs Phifer, 3 Heisk., is unanswerable. The decision 
certainly accords with the theory of the government and the ad- 


judications of the state court and this court. The act even at- 
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tempts to deprive the chancery court of all jurisdiction to redress 
any grievance occasioned by the act, it suspends atl the general 
laws for the benefit of the persons who may be appointed com- 


missioners. 


4. But it is argued that even if the act was void, then the board 
of county commissioners was a de facto court, and its acts those 
of de facto officers, and binding on the county of Shelby, under the 
cases of 

Moore vs State, 5 Sneed, 514. 
Blackburn vs State, 3 Head, 690. 
Ward vs State, 2 Cold, 605. 

Venable vs Curd, 2 Head, 582. 
Pearce vs Hawkins, 2 Swan, 87. 
Commonwealth vs McCombs, 56 Penn. St., 436. 
Brown vs Laut, 37 Maine, 322. 

Cocke vs Halsey, 16 Peters, 71. 
McKinstrey vs Turner, 9 John, 155. 
Buckhan vs Ruggles, 15 Mass., 173. 
Carlton vs People, 10 Mich., 250. 
People vs White, 24 Wenden, 520. 
State vs Carroll, 12 Ame-. L. R., 165. 


These cases all hold that where the act done was colore officii 
the act is valid as to third parties and the public in a collateral 
proceeding. The distinction is, where the act is under color of 
office it is valid; when it is not, it is void, and such has been the 
holding of the supreme court of Tennessee. 

Shelby County vs Butterworth, MSS. 
Reese vs Commissioners, 6 Cold. 
McLean vs State, 8 Heisk., 249. 
Brown vs Elms, 10 Hum., 135. 
Smith vs Ishinhour, 3 Cel., 214. 


There can be no de facto officer when no de jure office is pro- 


vided for. 
Carlton vs People, 10 Mich., 250. 


Strange ex parte, 21 Ohio St., 610. 
Hooper vs Goodwin, 48 Me., 791. 
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Therefore, when it is adjudged the act of 9th March is uncon- 
stitutional the official character of the board of commissioners is 
stripped from them, and the plaintiff has no warrant of law for 
the issuance of his bonds, and the members of said board are 
without color of office. 

The state of Tennessee has passed no law creating a board of 
commissioners for Shelby county; no law imposing duties on 
them; no law abrogating the quarterly court; no law giving the 
powers hitherto vested in that court to the board of commission- 
ers; ‘‘for what it cannot do it certainly, in contemplation of lew, 
has not done.’’ 

Virginia Coupon Cases, 114 U. 8., 288. 

When a statute is adjudged unconstitutional it is as if it had 

never been, rights cannot be built up under it. 
Cooley Const. Lim. 227. 
Strong vs Daniel, 5 Ind. 348. 
Astrum vs Hammond, 3 McLean 107. 
Woolsey vs Bank, 6 McLean 142. 
Detroit vs Martin, 34 Mich. 170. 
Hoover vs Backhoof, 44 N. Y. 118. 
Clark vs Miller, 54 N. Y. 528. 
Simms vs Buler, 50 Ind. 341. 
Meacher vs Stony Co., 5 Nevada 244. 


Il. 

It is next insisted that the court below erroneously held that 
voting, and receiving the stock, levying taxes to pay tne coupons 
and bonds as thev matured, and the-assurances of the county 
court given the plaintiff, were not a ratification by the defendant 
of the unauthorized act of the county commissioners. 

If there had been a defective execution of a power to issue tha 
bonds, they could be validated. 5 Wallace. But here there was 
no power to issue; the act under which they were issued was 
void; hence they are void ab initio—even in the hands of an in- 
nocent purchaser. 

Marsh vs Fulton County, 10 Wallace, 676. 
Loan Association vs Topeka, 20 Wallace, 655. 
Thompson vs Perrine, 105 U. 8., 806. 
Harsman vs Bates County, 92 U.S8., 569. 
Ottawa vs Lary, 108 U.S., 110. 

Lewis vs Shreveport, 108 U. 8., 287. 


On the 15th November, 1869, the quarterly court of Shelby 
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convened at its first session, after the act of 9th March, 1867, and 
assumed its legislative functions, statutory and constitutional, as 
the governing agency of Shelby county. Record, 31. 

On the 11th April, 1870, the following entry appears of record : 
‘* Ordered by the county court of Shelby county that the follow- 
ing rates of taxation be and the same are hereby established for 
county purposes for the year A. D. 1870: 

64 ‘General purposes, 20 cents on the $100 worth of taxable 
property. 

“Mississippi River Riilroad bond-, 20 cents on the $100 worth 
of taxable property. 

‘‘Coupon tax, 20 cents on the $100 worth of taxable property. 
Judgments for costs in various courts, 10 cents on the $100 worth 
of taxable property. 

‘Bridges, 10 cents on the $100 worth of taxable property. 

‘‘Privilege tax, one-half of state tax ou all privileges taxed by 
the state. 5—194. Record, page 33.’’ 

And on the 16th of same month and year the following entry 
appears of record: ‘Ordered, that the tax heretofore levied on 
liththe inst. for coupons be, and the same shal! read, as follows: 
Ten cents on each $100 worth of taxable property for the bonds 
to the Memphis and Ohio Railroad, and 10 cents for the bonds 
of the Mississippi River Railroad Company, to be collected in 
cash. 

‘Ordered, that the court do now adjourn to meet on the first 
Monday in July, A. D. 1870, at 9 o'clock a. m. 

‘‘Examined and approved. 
“T, C. BLECKLEY, Chairman.’’ 
Record, page 34. 


That court was the governing agency of Shelby county, and it 
had power under section 6 of chapter 47, 1867, a majority of the 
justices in commission assembled concurring, to make a corporate 
or county subscription to the capital stock of the Mississippi 
River Railroad when it ordered the collection of the tax on 16th 
April, 1870, for the constitution of 1870 did not take effect till 
May dth, 1870. 


The case cited from Tennessee for the plaintiff is in accord 
with all the cases, and if it and they were deemed in point this 
case would not be for determination here. 

The distinction between a want of power and én irregularity 
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in the execution of a power, or the validating by legislative rati- 
fication, seems to be lost sight of. 

The corporate ideality, and the governing agency of it, are dis- 
tinct, and cannot be otherwise treated. ihe county court of 
Shelby county is not the county of * helby; it is its governing 
agency, and its acts within the scope of its agency are the acts of 
the county of Shelby. 

The constitution of Tennessee and the acts of the general as- 
sembly of the state prescribe, limit and define the powers of the 
county court to act for the county of Shelby. An informality, an 
irregularity or a fraud, even, of the agent may be ratified by the 
principal when the agent is acting for the principal. 

In the Virginia coupon cases Mr. Justice Matthews. through 
whom this court spoke, said on page 290, 114 U. S.: 

“In the discussion of such questions the distinction between the govern- 
ment of a state and the state is important, and should be observed. 
In common speech and common appreheasion they are usually regarded as 
identical, and as ordinarily the acts of the government are the acts of the 
state, because within the limits of its delegation of power, the government 
of the state is generally confounded with the state itself, and often the for- 
mer is meant when the latter is mentioned. The state itself is an ideal 
person, intangible, immovable, immutable. The government is an agent 
and within the sphere of its agency a periect representative, but outside of 
that it is lawless usurpation.” 

And in Claiborne county vs Brooks Mr. Justice Bradley, 
through whom the court spoke, said on page 406, 111, U. 8:.: 

“Our opinion is that mere political bodies constituted as counties, are for 
the purpose of local police and administration, and having the power of 
levying taxes to defray all public charges created, whether they are or are 
not formally invested with corporate capacity, have no power or authority 
to make and utter commercial paper of any kind, unless such power is 
expressly conferred on them by law or clearly implied from some other 
power expressly given, which cannot be fully exercised without it.” 

The question then is, was the power given the county court to 
ratify an unauthorized issue of bonds for the county by mere 
usurpers 

Municipal corporations possess only such powers as are ex- 
pressly granted or may be implied, because essential to carry 
into effect those which are expressly granted. (Ottawa vs Carey, 


108 U. S., 110.) The county court of Shelby county has no 
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power granted it to ratify bonds issued without color of law. In- 


deed by the act of February 25, 1867, the concurrence of a ma- 
jority of the justices in commission was a condition precedent 
to a lawful issue of bonds, and any issue which was not predi- 
cated upon such concurrence was void. 

In the state vs Anderson county, 8 Baxter, 253, Mr. Justice 
Sneed said: 

“Indeed the doctrine of ratification itself would be a legal panacea to all 


manner of mere irregularities and must be fatal to the defense, unless it 
can be shown that the issuance of the bonds was void ab initio.” 


In the case where this language was used the bonds were is- 
sued pursuant to an act passed in 1854. The preliminary pro- 
ceedings had been taken under a different act, but the authority 
to issue was found both in the aet of 1852, and the issue was ex- 
pressly validated by the subsequent act of 1854, so that it was 
but an irregularity in the preliminary proceedings at most. 

In the case now for consideration the bonds were issued undera 
void act, and, therefore, incapable of ratification, except by a valid 
ratifying act of the state, The power toratify rests alone in the 
principal, who can give the original authority to act, and the 
ratio decidendi of the cases is, the legislature having the power 
to grant the authority in the first instance, may ratify and vali- 
date an unauthorized exercise of power by the government of a 
county or city. (New Orleans vs Clark, 95 U. S., 654: Super- 
visors vs Brogden, 112 U.S., 321.) 

The correlative of the proposition must be true, that the gov- 
ernment of a county cannot ratify an unauthorized act, because 
in the first instance it had no power t» authorize the act or ap- 


point an agent, the principle being delegatus non potest delegare. 


The cases cited and relied on for the p!aintiff are all where 
there was mere irregularity in the preliminary steps to the sub- 
scription with an issue of the bonds by the proper legal admin- 
istration, of the township, municipality or county. 

8 Bax, 250. 
5 Wallace, 772. 
13 Wallace, 297. 
6 Otto, 687. 
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The ease from 13 Wallace was reversed for error in the trial 


judge in sustaining the demurrers to the defendant pleas. 


The case of the county of May vs Vansycle was a valid sub- 
scription, under the constitution and laws of Missouri, to the 
No:th Missouri Railroad Company, transferred by the St. Louis 
and St. Joseph Railroad by a valid agreement of the county of- 
ficials, the latter road being, to all intents and purposes, the 
former road, and that was the pivotal point upon which the case 
was ruled It was not the case of asubscription to a distinct rail. 
road company, but the transfer of a valid subscriptiou already 
made, which the constitutional provision did not prohibit. (See 


Justice Harlan’s opinion, pp. 184-5-6.) 


No case has been ruled in this court holding that the power 
conferred upon the legislative agency of a county to subscribe for 
stock and in payment thereof issue bonds to a railroad, is the 
grantof authority to ratify the issue of such bonds by mere 
usurpers. The agency is not the principal and its acts are bind- 
ing on the principal when warranted by the constitution and laws 
giving it authority to act for the principal. It would be an 
anomaly if the agent could act only when and as authorized by 
the constitution and laws, and could ratify the act of usurpers by 
the levy of a tax to pay the void bonds and coupons which these 
usurpers issued, they showing on their face to have been so is- 
sued. It would lead to frauds innumerable; it would be giving 
the power to bind the people by circumlocution and not by law ; 
it would substitute a tax levy for the valid execution of a granted 
power; it would ubstitute a majority of the Justices who voted 
the tax for the majority of the justices in commission, and tbus 
require a less number to validate an usurpation than could origi- 


nally act in the premises for the pr‘ncipal. 


On Saturday, April 16, 1870, the quarterly court of Shelby 
county, Tenn., met pursuant to adjournment. Present and pre- 
siding, Esquire Thomas C. Blechley, chairman; also present, 
Esqui’es Kiernan, Myhatt, Jones, Walton, Biack, Hall, Moore, 


Swan, Miller, Glisson aud Goodlett, associate justices ; also pres- 
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ent, C. W, Lyman, deputy cler! 


: 
sheriff, when the following proc 
On the 21th of April, Is/U0. 18 
as will appear on the record, page 
The justices in commission in 


its civil districts, eight for the cit 


one for Bartlett. one for Germantow: 


BEC, l ol act o! Oil March. 1867. 


constitution of 1854, pp. O2—82). lords f Tha Mi SSS. 


and the court will take judicial 


was then snbdivided into seventee!: 


quired twenty-three (25) LO Vole 
of a granted power to validate a 
Mr. Justice Clifford’s language 


lace: 


SuLUSCTiODtIOnN wu the eXe ‘ution 


ito be charged was not 


“ Ratification is inoperative if the party attempt 


» competent to make the contract in question when 


“ when the supposed acts of ratification were 


‘‘ was illegal, immoral oragainst public policy.” 


The plaintiff insists it is the law 


1867 the county of Shelby could subse 


the bonds, and (2d), having that power, 


the tax levy ol April, 


1870. ratified their unauthorized issuance: 


? 


To the extent of its authority the ecounty eourt ean bind the 


people otf Shelby county and the pro} 


tion and governmental control, but beyou 


have no effect (108 U. 5S., 121-122), and consequently 


“Corporate ratification without authority from the 


legislature cannot 


‘make a municipal bond valid which was void when issued for want of 


“legislative power to make it.” 110 U.S., 287. 


The law adjudged is plain enough. 


its application, and consequently 


The difficulty always in 


he superstructure of the 


tiff’s case. rests on ihe assumption that the county of Shelby hac 


power to issue bouds in 1869. when 


that, as we have seen, !s a fallacy 


dues not follow if Can ratify these 


— 


 -. 


the legislature. for they were vol 


ut authority from 


when i-sued fur want of leg: 
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lative power to make them, and carried full notice to eyery pur- 


eh iser that they were couriers loaded duwn Wit Tks ili LItY. 


The idea implied in the ratification of a municipal act, performed with- 
‘out previous legislative authority, is that the ratifying communicates 
‘authority which relates back to and retrospectively vivifies and legalizes 

the actas if the power had been previously given.” 

Such a statute is of the same import as original authority. 
(Supervisors vs Grenada, 112 U.S., 321 | 

This is purele legislative in its character and is exclusively 
within the province of that departm ‘nt of the yovernment. 
The issue of the bonds being an unauthorized act the County 
cannot ratify it 

People Vs i] (gy. 17 N. = ASH 

[ndeed the case cited on page 40 of the brief of Messrs. Poston 
& Poston, of MeCracken vs City of San Francisco, 16 Cal., in 
which Judge Field says, on page 624: 


from the general doctrine that a ratification can only be 
rto do the act rati- 


“It follows, also, 
‘made when the principalat the time possesses the pow: 


‘fied. He must be able at the time to make the contracts to which, by his 
‘ratifications, he gives validity.”’ 


Is an authority against the ratification of unauthorized issue of 


the bonds, 


The ecunty of Shelby had no power to issue, through the 
board of commissioners, the bonds. When eighteen members 
of its county court voted the tax it. was not able to make that 
contract. 

We have argued the question of ratification upon the tax levy 
of April, 1870, Ist, because on the 5th of Mav ensuing the con- 
stitution of 1870 became the paramount law of Tennessee and 
section 29 of article 11 ordained as follows: 

‘ But the credit of no county * shall be given or loaned to, or in aid 
‘of any corporation except pon an election first to be held by 
‘the qualified voters of such county and the assent of three-fourths of the 
become a stock- 


at such election, nor shall any county 


‘votes cast 
‘holder except upon a like election and the assent of a like majority.” 
Which was in terms a constitutional prohibition on the power 


of the legislature itself to validate the bonds issued by Barbour 


Lewis. 
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We are not considering a subscription previously made, but 
the illegal act of usurpers, which, it is argued, can be vitalized. 

If the county of Shelby had made a subscript on anterior to 
the constitution of 1870 of course that constitution did not 
affect it, but no subscription was made by any agent authorized 
to bind that county in this case and the pertinent question is, 
could the justices, a majority is commission concurring, after the 
5th of May, 1870, execute the power granted by the 6th section 
of the act of 25th February, 1867. 

In the case of Supervisors vs. Grenada, this court, speaking 
through Mr. Justice Harlan, said: 


“W)’ e the legislature could not, aicer the adoption of the cons itution oi 
* 1869, have legalizsd a municipal subscription, assented to by a less ma- 
“jority of legal voters than is prescribed. in that instru ment, its power by 
“ retraspective enactment to confirm and legalize a mupr'cipal subscription 
“to the stock of a railroad corporation, to which the constitutional majority 
“of electors had assented at an election, of which due notice was e:ven, 
“cannot, we think, be successfully disputed.” 

After the constitution of 1870 the county of Shelby could not, 
even with legislative sanction, make a valid subscription to the 
Mississippi Railroad unless three-fourths of the qualified 
voters assented thereto upoa an election for the purpose of deter- 
mining whether there should or should not be a subscription. 


* 7 A. and E, Corp. cases, 335. 


- Since the case of Aspinwall vs Commissioners of the county of 
Daviess, 22 Howard, 381, decided in 1859, the law has been that 
neither the charter of the railroad authorizing it to receive, nor 
the vote of the electors authorizing a county to make a subscrip- 
tion, constitute a contract with the company until the subscrip- 
tion is actually made by the proper officers of the county, and 
that bonds issued after an amendment to the constitution ot 
the state, made after the vote, and before the subscri ption, were 
void, because the new constitution forbade counties from loaning 
their credit, borrowing money to make and pay for a subscrip- 


tion to the stock of a railroad. 


The distinction between the cases relied on by the plaintiff to 
sustain the proposition that the 29th section of Article 11 of the 
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constitution is but a limitation on the power of the legislature 
in the future, and this case is, that here the prohibition is not 
against delegation, but against the counties, and a direct inhibi- 
tion against municipal action. 


Burroughs, 458. 


Aspinwall vs Supervisors is the leading case establishing the 
principle governing this case The organic law of 1870 in terms 
prohibits not the legislature, but the counties. It says the credit 
of no county shall be given or loaned; nor shall any county be- 


come a stockholder. 


In the examination we have made, aided very much by the in- 
dustry of the counsel for the plaintiff, we find the following cases 
adjudged in this court holding that constitutions operate pros- 
pectively: 

Missouri cases— 

County of Callaway vs Foster, 93 U. S., 567. 
County of Scotland vs Thomas, 94 U. S., 688. 
County of Henry vs Nicolay, 95 U. S., 619. 
County of Ray vs Vansyck, 96 U. S., 675. 
County of Macon vs Sholes, 77 U. S., 99. 
County of Schyler vs Thomas, 98 U. S., 166. 
Mississippi case— 
Supervisors vs Galbreath, 99 U. 8., 214. 


Missouri case— 
County of Cass vs Gillett, 100 U. S., 585. 


Illinois case— 
Fairfield vs Gallatin, 100 U. S., 47-87. 


Missouri case— 
Louisiana vs Taylor, 105 U.S., 454. 


Eight of the cases involved a construction of section 7 of Arti- 
cle II of the constitution of Missouri of 1865, which ordains as 
follows: The general assembly shall not authorize any coun- 
ty, city or town to become a stockholder in or loan its credit 
to any company, association or corporation, unless two-thirds of 


we 
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the qualified voters of such county, city or town, at a regular or 
special election to be held therein, shall assent thereto. 

One of the cases involved the construction of Article XLX of 
the constitution of [llinois, which reads thus: ‘‘No county, city, 
town or township, or other municipality, shall ever become sub- 
scriber to the capital stock of any railroad or private corpora- 
tion, or make donation to or loan its credit in aid of such corpo. 


ration ; provided, however, that the adoption of this article shall 


“not be construed as affecting the right of any such municipality 


to make such subscriptions, when the same have been author- 
ized by existing laws, by a vote of the people and such munici- 
pality prior to such adoption.’’ 

The other case involved the construction of section 14 of Arti- 
cle XII of the constitution of Mississippi: ‘‘The legislature shall 
not authorize any county, city or town to become a stockholder 
in or to loan its credit to any company, association or corpora- 
tion, unless two-thirds of the qualified voters of such county, 
city or town, at a regular election to be held therein, shall assent 
thereto.”’ 

The mere casual reader of two of these provisions will readily 
apprehend that they do not prohibit subscriptions by munici- 
palities. Two of them prohibit the future delegation of au- 
thority to them by the legislature; the other excludes from its 
operations authority already given to them. 

In Wadsworth vs Supervisors, 102 U. 8 , 534, the case of As- 
pinwall vs the County of Daviess was reaffirmed, and held to 
apply to that case, which was the performance of the conditions 
upon which was dependent the power to make a donation author- 
ized by the voters of the county (KauClaire, Wisconsin), not 
carried out hy the supervisors, the power given them to issue 
and deliver the bonds taken from them by an act passed after the 
railroad company bad constructed its railway and was operating 
it. 

In the case at bar there is no executed contract between the 
plaintiff and the defendant. The governing agency never sub- 
scribed for stock in the Mississippi River Railroad; never issued 


bonds to it; consequently, after the 5th of May, 1870, it never 
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could, except upon the assent of three-fourths of the voters of 
Shelby county, at an election to be held. 

Therefore, as the county court could not bind the county of 
Shelby by issuing bonds without such assent, it was without 
power to ratify, for the rule is, an act ultra-vires beyond the 
power of the municipality cannot be by it validated by ratifica- 
tion. 

[t would not matter that the county court employed an agent 
to sell the bonds, levied taxes to pay them, gave assurances they 
were valid, the vice still adhered to them, was written upon 
them in indelible characters. 108 U.S., 287. 

If there had been legislative ratification prior to 5th of May, 
1870, the case at bar might be within the decision of this court, 
in Jonesboro City vs R. R., 110 U.S., 197; if afterwards, such 
legislation would be repugnant to the constitution of 1870, and 
void, for it cannot make good retrospectively acts which it has 
no power to pass. 

Acts which cannot te justified under a power cannot be cured 
by legislative balm, and certainly not by eighteen of forty-five 
justices voting a void tax levy. 


Cooley on Constitutional Limitations, 382. 
It. 


But it is said for the plaintiff the justices of the peace of 
Shelby county, in county court assembled, October term, 1871, 
levied a tax to pay the coupons and bonds issued to the Missis- 
sippi River Railroad, and many members of that court assured 
him the whole debt would be paid; that the effect produced on 
him satisfied bim that there was no objection to the payment of 
the bonds, and they would be paid, and the consolidation was 
approved by the county court, and that afterwards the consolida- 
tion took place ; he purchased the bonds, and the stock of Shelby 
county was voted for consolidation. 

Record, pp. 72, 73, 74, 75. 
The official proceedings of the court appear on the Record, 


page 41, and are as follows: 
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And on Thursday, October 5, 1871, one of the days of the 

October term, 1871, of said quarterly court—present, Esquire 
Thomas C. Bleckley, chairman, and Esquires Witherington, 
York, Ligon, Reynolds, Duncan, Giles, Hall, Spelman, Winters, 
Moncrief, Pulliam, Caldwell, Wallace, Brewer, Allen, Walker, 
Jones, Holman, Buntyn, Hoegel, Brown, Burke, Elliott, Moore, 
Miller, Glisson, Brooks, Massey, H. ©., Massey, Jeremiah, and 
Stone—the following entry appears of record, to-wit: 
‘ Ordered, That the order of this court made atthe July term, 
1871, suspending the collection of the tax levied to pay the sub- 
scription of Shelby county to the capital stock of Mississippi 
River Railway Company be, and the same is hereby, rescinded, 
and the tax collector is hereby instructed to proceed with the 
collection of said tax of fifteen cents on the hundred dollars as 
already assessed, and that when collected the same shall be held 
subject to be paid over to the parties entitled co receive it on the 
order of the chairman of this court whenever he shall have sat- 
isfactury evidence that the work on the 10ad from Memphis to 
the north line of Shelby county is under contract and in process 
of construction, the money to be paid out only on the estimates 
of the chief engineer of the work. 

Ayes—Esquires York, Ligon, Reynolds, Denecan, Giles, Hall, 
Spelman, Winters, Moncrief, Pulliam, Caldwell, Wallace, Brewer, 
Hoegel, Brown, Burke, Elliott, Moore, Miller, Brooks, Massey, 
Jeremiah, and Stone—22. 

Noes—Esquires Witherington, Allen, Walker, Jones, Holman, 
Buntyn and Glisson—7. 

Entered Book G, page 7. 

The argument made for its plaintiff now is, that, upon these 
facts, whether the bonds are valid obligations of the county of 
Shelby or not, is immaterial, because the action of the county 
court has precluded the county from setting up the defense that 


they were issued without power. 


There is no analogy between the assurance of an individual 
that his obligation is valid and the assurance of ‘‘many members 
of the county court’’ that certain county bonds will be paid, 
made to one who enquires with a view of purchasing the obliga- 
tion or the bonds, for the very obvious reason the individ«al 
acts for himself, and the members of the county court act only 
for the county within the sphere of a prescribed, defined and 


limited agency. 
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Therefore the cases cited in the brief involving estoppels in 
pais have no application in this case. 

The cases cited from this court are Ritchie vs Franklin County, 
22 Wallace, 467, and the County of Tipton vs Locomotive Works, 
103 U. 8., 523; and the principle of law adjudged in them, it is 
insisted, is conclusive here. 

In the first named case ‘‘the acts of general assembly of Mis- 
souri of 1865 and 1866 gave authority to the county courts to 
borrow money and issue bonds for road purposes, where the 
amount of proposed expenditure had been submitéed to a vote 
of the people.’’ Bonds were by the county court of Franklin 
county, Mv., issued without a submission of the question to the 
people; and as it had been held in the case of the Leavenworth 
and Des Moines Railroad Company vs The County Court of 
Platte County, that the power conferred upon the county courts 
cou:d not be exercised unless the proposed expenditure was ap- 
proved by the voters, the legislature passed a curative act, gen- 
eral in its language and without reference to any particular coun- 
ty, and the question was whether or not the curative act was 
valid. It was adjudged to be valid. 

If the case is an authority at all, it is againat the plaintiff, be- 
cause it is decisive of the questions: lst, Where the authority 
to issue bonds is dependent upon a vote of the people, bonds 
issued without submitting the question to the people are void ; 
and, 2d, That the mistaken exercise of power by the county court 
is curative by legislative confirmation oaly. Upon the second point 
adjudged, there never has been a doubt suggested. Where the 
legislature could grant original power it could ratify a defective 
execution of authority or validate by a confirmatory enactment 
an ultra vires act of the administrative agency of a municipality, 


if there is no constitutional inhibition. 
New Orleans vs Clark, 95 U. 8., 644. 


Campbell vs Kenosha, 5 Wal., 194. 
Beloit vs Morgan, 7 Wal., 619. 
Thompson vs Perrine, 103 U. S., 806 
Quincy vs Cooke, 107 U. S., 549. 
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Hayes vs Holly Springs, 114 U. 8., 120. 
tead vs Plattsmouth, 107 U. S., 577. 

If such legislation be necessary to confirm an ultra vires cor- 
porate act in issuing bonds without legislative authority, itis a 
logical sequence that, without such an act, their invalidity may 
be shown, because everybody is chargeable with the vice of their 


issuance without power, and the want of authenticity is not 


curative by the municipality, which is but a mere local sub- 
Hit division of government. 
A Hayes vs Hoily Springs, 114 U.8., 126. 

‘*Recital on the face of the bonds or acte in pais, operating by 
way of estoppel, may cure irregularities in the execution of a 
aH statutory power, but they cannot create it.’’ Consequently there 
HA is no estoppel upon Shelby county, and it can show in this suit 
there was no legislative authority for the issuance of the bonds 


sued on. | 

The case of the County of Tipton vs Locomotive Works,103 U.S., 
, 538, involved two questions: Ist, Whether the acts of 25th Feb., 
“hha | 1867 (Exhibit 2 to brief), and of 12th February, 1869 (Exhib- 
ay | it 3 to brief), were constitutional; and, 2d, Whether fraud in 
ij Ha | the issuance of bonds under those acts could be set up in defense 
| of the suit. It was ruied the acts were constitutional, and that 


the county was estopped to set up the fraud. That case was the 
execution of a granted power by the proper agency. The objec- 
tion was its exercise was induced by bribery and fraud, hence in- 
valid; but there was ratification and estoppel Here the case is 
the want of legislative authority in the issuing body to create the 
H bonds; incurable, no curative act, no attempt to cure by the 

county court, a tax levy, ani the assurances of ma:.y members 


of the county court the whole debt would be paid. Legislative 
authority is wanting, and the bonds have no validity. 
Springs, 114 U.S., rene .'S 


cidedcy: Ce VY 


Of Counsel for Shelby County. 
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EXHIBIT I. 


Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That there shall be elected by the qualified 
voters of the city of Memphis, in the county of Shelby, eight 
justices of the peace for the said city, in addition to the number 
heretofore allowed by law, four of said justices to reside in the 
fifth and four in the fourteenth civil districts of said county Shel. 
by, in which is situated the said city of Memphis, said justices 
to be elected and commissioned as other justices in this state. 

Sec. 2. Be it further enacted, That there shail be appointed 
by the judge of the county court of Shelby county three notary 
publics for the city of Memphis. 

Sec. 3. Be it further enacted, That notaries public shall have 
the same power as justices of the peace of this state to administer 
oaths, to take depositions, to qualify parties to bills in chancery 
and to affidavits in all cases, and in all such cases the notaries’ 
seal shall be affixed. 

Sec. 4. Be it further enacted, That the town of Taylorsville, 
Johnson county, shall be entitled to one additional justice of 
the peace, to be elected by the qualified voters of the civil dis- 
trict in which said town is situated. 

Sec. 5. Be it further enacted, That the eighth civil district in 
the county of Polk shall elect one additional justice of the peace, 
who shall reside at and keep his office in the town of Hiwassee, 
in said civil district, with all powers and privileges of other jus- 


tices of the peace in said county. 


\ Sec. 6. Be it further enacted, That the sheriff of Haywood 


ounty shall have the authority and power to appoint an ad- 


7 


ditional deputy in Haywood county. 
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Sec. 7. Be it further enacted, That any justice of the peace 
elected in and for any county of this state who hereafter shall 
open an Office for the trial of causes in any other civil district, 
city or ward than the one in and for which such justice shall have 
been elected, shall thereby vacate his office, and the sheriff, upon 
giving the usual notice required by law, shall proceed to elect a 
justice to fill such vacancy. 

Sec. 8. Be it further enacted, That any justice of the peace in 
this state who, from and after the passage of this act, shall con- 
tinue in any office that he may have opened out of the ———- 
civil district, city, corporation or ward, in and for which he may 
have been elected, and reside for the period of ten days, shall 
forfeit his office, and the sheriff shall at once proceed to fill the 
vacancy, proceeding as directed in the code of Tennessee, section 
342. 


Sec 9. Be it further enacted, That the charter of the city yf 


ne 


Memphis be amended as follows: That all revenue arising to 
the city of Memphis from taxes on sales and privileges shall con- 
stitute a special fund, to be known as the metropolitan police 
fund, which shall be applied to the payment of the expenses of 
the metropolitan police force within said city and to no othes 
purpose whatever, except as hereinafter provided. 

Sec. 10. Be it further enacted, That said tax shall be collected 
by the city tax collector on privileges, who shall pay over to the 
financial commissioner of the metropolitan police, within the 
first five days of each month, the amount collected by him during 
the preceding month. 

Sec. 11. Be it further enacted, That no appropriation for 


other purposes than to defray the expenses of the metropolitan 
police force shall be paid out of this fund. The tax collector 


shall not receive in payment of said taxes any warrant drawn by 
virtue of any appropriation by the board of aldermen, or for any 
indebtedness of the city of Memphis other than the expenses of 
the metropolitan police force. 

Sec. 12. Be it further enacted, That all appropriations for 
police purposes shall be made by the board of pulice commis- 
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sioners, appointed by virtue of an act to establish a metropolitan 
police district and to provide for the government thereof. Passed 
May 14, 1866. Any warrant drawn by two or more of said com- 
missioners, by virtue of said appropriation, shall be received by 


the tax collector in payment of said tax on privileges. 


Sec. 13. Be it further enacted, That in case the board of 
mayor and aldermen neglect or refuse to levy the tax on sales 
and privileges authorized by law or shall fix the same at the less 
amount than the state tax on like sales and privileges, then the 
board of police commissioners are hereby authorized to levy such 
tax, which shall be collected in like manner as those levied by 


the board of mayor and aldermen. 


Sec. 14. Be it further enacted, That in case the city tax col- 
lector neglects or refuses to collect the tax on privileges as pro- 
vided for in this act, or neglects or refuses to pay over the 
amount collected to the financial commissioner of the metropoli. 
tan police board, as herein provided, then the board of police 
commissioners shal] appoint a proper persun to collect said taxes, 
who shall take the oath required by law and give such bond as 
may be required by the board of commissioners, not less than 
twenty-five thousand dollars nor more thaa fifty thousand dol- 
lars, and such person shall be entitled to the same compensation 


as is now allowed to the city tax collector on privileges. 


Sec. 15. Be it further enacted, That the board of mayor and 
aldermen is authorized to increase the tax on tippling houses to 
two hundred and fifty dollars per annum, and in case of neglect 


or refusal to increase it to at least one hundred and fifty dollars 


-per annum, then the board of police commissioners is hereby 


authorized to levy the said tax of not less than two hundred and 
fifty dollar-, the same to be collected by the tax collector as in 
uther cases. 

Sec. 16. Be it further enacted, That any surplus remaining in 
the hands of the police commissioners after defraying the ex- 
penses of the police, including the amount advanced by the state 
and other indebtedness already incurred, shall be reported to the 
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city comptroller and paid over to the treasurer of the city of 


Memphis. 
Sec. 17. Be it further enacted, That no injunction shall be 


granted by any judge or court in this state upon any bill alleging 
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Had or involving the unconatitutionality of this act, or of any provisions 
thereof of the act to establish a metropolitan police district and 
to provide for the government thereof, or of any provision 


thereof, whereby any person or officer shall be restrained from 


Po step wtoressinioe 


ai ihapgihasheeg ail nati eagynag lh ait ahs Dia: st 


arrestee eh 


performing the duties required of him by this act or by the said 
act to establish a metropolitan police district, &c., except upon a 
full hearing on bill avd answer; and in case an injunction be 
granted upon such hearing an appeal shall be made to the su- 
preme court, which, if taken, shall suspend such injunction until 
eit otherwise decided upon final hearing in said supreme court. 

Hii i Sec. 18. Be it further enacted, That whenever the board of 
mayor and aldermen of the city of Memphis shall make the neces- 


sary appropriation and pay in money a sufficient sum to pay the 


treasurer of the state of Tennessee the money advanced by him 
on the comptroller’s warrant and the money advanced by the 
Tennessee National Bank for the payment of the metropolitan 


1 police force in the city of Memphis, and a sufficient sum to sup- 


port the said force from month to month, then this act shall be 


| void and of no effect. 
Sec. 19. Beit further enacted, That the treasurer of the state 
is hereby prohibited from making any further payment for the 
use of metropolitan police purposes at Memphis and Chattanooga 


and Nashville. 


Sec. 20. Be it further enacted, That every officer or appointee 


of said metropolitan police shall, on the first day of each month, 


file with the mayor of the city of Memphis a statement under 


oath showing the amounts of money or property that they have 


received, or which has passed through their hands as reward for 


services, for captures, or seizures or assessments, or in any man- 
ner or for any purpose whatever, from all persons during the pre- 
ceding month, giving the name of those from whom received, 
what for and the dates when received, and account for the whole 
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amount thereof before they shall be entitled to receive their sal- 
aries or compensation as such officer or appointee. 


Sec. 21. Be it further enacted, That there shall be estabiished 
in the county of Shelby, in this state, a board of county commis- 
sioners, to consist of five persons, who, previous to their ap- 
pointment or election, shall have been residents of said county 
not less than two years, each to serve for the period of five vears 
and until his successor is elected and qualified, except only in 
case of appointment, as hereinafter provided, one of whom shall 
be elected by the qualified voters of said county on the first Sat- 
urday of March of each year, the first election to take place in 
the year A. D. eighteen hundred and sixty-eight, and annually 
thereafter, and until which elections shall take place the said 
commissioners shall be appointed by the governor of this state, 
who shall designate in the commissions to be issued to each mem- 
ber of said board the period at which their times of service shall 
successively expire, the first to hold from the date of his ap- 
pointment until the election in March, A. D. one thousand, eight 
hundred and sixty-eight; the second until the election in March, 
one thousand, eight hundred and sixty-nine; the third until the 
election in March, one thousand, eight hundred and seventy ; the 
fourth until the election'in March, one thousand, eight hundred 
and seventy-one, and the fifth until the election in March, one 
thousand, eight hundred and seventy-two. The lust named to be 
commissioned as president of said board and to hold his office as 
such until the term of his office as commissioner shall expire, 
after which each member of said board shall be the president 
thereof, from the commencement until the close of the last year 
of his term of service. 

Sec. 22. Be it further enacted, ‘I'hat whenever it shall become 
necessary to fill a vacancy occasioned by the death, resignation 
or removal of any one of said commissioners, the same shall be 
fliled by appointment of the said board of commissioners, but 
such commissioner so appointed shall hold his office only until 
the next annual election by the people, and the person elected 
thereat to fill such vacaney shall serve until the term of the 


[ 32 ] 
member whose death, resignation or removal caused such vacancy 
shall expire; provided, that in all cases the member who shall 
have actually served or have been elected for the longer period 
as a member of said board shall be the president. 

Sec. 23. Be it further enacted, That before any commissioner, 
elected or appointed under this act, shall enter upon the duties 
of his office he shall give bord, with good and sufficient sureties, 
in the sum of twelve thousand dollars, to be approved by any 
judge of the court of record in said county, conditioned for the 
faithful performance of his duties as such commissioner, and 
shall likewise take and subscribe an oath of office, such as is now 
required by law for other county officers before any justice, judge 
or clerk now authorized to admjnister oaths, and the same shall 
be indorsed upon the said bond, which bond and approval of the 
‘ame by the court, together with the oath, shall be filed and en- 
tered upon records of said board of commissioners, and in case 
any person elected or appointed as such commission-r fail to 
give bond, as aforesaid, before or at the next regular meeting of 
the said board, his office shall be declared vacant and his sue- 
cessor appointed by the remainder of the board. 

Sec. 24. Be it further enacted, That the board of county 
commissioners shall hold four sessions annually at the city of 
Memphis at the times now provided by law for the holding of 
the regular terms of the quarterly court of said county. Three 
members shall constitute a quorum to do business. In the ab- 
sence of the president a president pro tem. may be elected. The 
clerk of the county court of said county shall be the recorder of 
said board and shall discharge all the duties in reference thereto 
which be is now required to perform as clerk of the said quar- 


terly court. 


Sec, 25, Be it further enacted, That all the powers and duties 
which are now vested in and performed by the quarterly court of 
said county shall be vested in the sa'd board of commissioners, 
and in addition to the powers now conferred by law the said 
board shall have authority to insure the public buildings and 
other property of the county; to order and contract for surveys 
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and maps of the county; to provide for payment of expenses and 
furnishing court rooms; to establish grades; to purchase record 
book and all necessary stationery for their own use, as a board, 
and for the clerk’s offices and other courts in the county; to pro- 
vide for the compensation and expense of jurors as fixed by law; 
to appoint an attorney for the county, whose duty it shall be to 
prosecute and defend all suits in behalf of the county, advise 
said commissioners upon all legal questions, to inspect and ex- 
amine all bonds of other officers of the county, prepare forms for 
blanks to be used by said commissioners, attend generally to the 
interest of the county and all other matters properly within the 
sphere of his duties which may be required of him by said board ; 
to appropriate money for their own and the salaries of other offi- 
cers of the county; to provide such additional compensation to 


the salaries of the judges of the courts of Memphis as may be 


just and reasonable ; to snbseribe stock in railroads which the 


county court of Shelby county has beent authorized, by general and 
special law, to subscribe, and under the same conditions and re- 
strictions, and torepresent such stock in all elections for directors 
and provide for payment of subscriptions as made; to fix the 
salary of the probate judge, and to make all necessary appropri- 
ations to carry out the above powers. No money shall be drawn 
from the treasury except upon a warrant signed by the president 
of said board of commissioners and countersigned by the county 
clerk, and said commissioners are hereby vested with all powers 
which, by the code of Tennessee, have heretofore been vested in 
the county court in the following sections of the code of the state, 
viz., 4206, 4207, 4211. 4212, 4213, 4214 and 4215. 


Sec. 26. Be it further enacted, That no commissioner of said 
board shall, directly or indirectly, be concerned in any contract 
for work to be done or material to be furnished for the county, 
and any such violation shall, in addition to the penalties pro- 
vided by law, subject the offender to removal from office. 


Sec. 28. Beit further enacted, That the said commissioners, 
or either of them, are hereby authorized and empowered to ad- 
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minister al) oaths of affirmation necessary in discharging the 
duties of their respective offices. 

Sec. 29. Beit further enacted, That any person or party to 
any matter determined by said commissioners may appeal from 
such decisions to the circuit court of the said county or the law 
court in Memphis within ten days thereafter, notifying the com- 
missioners or their attorney at least ten days before the trial or 
term in writing, and a copy thercof filed with the attorney or 
president of said board. 

Sec. 30. Be it further enacted, That the compensation of the 
president of said board shall be three thousand dollars per an- 
num, and, of the other commissioners, eac!, two thousand five 
hundred dollars per annum, payable quarteriy out of the county 
treasury. | 

Sec. 31. Be it further enacted, That the fifth, thirteenth and 
fourteenth civil districts of Shelby county, in which Memphis, 
Chelsea and Fort Pickering are situated, shal! constitute a judicial 
district, with a court heving a law and criminal jurisdiction, with 
the civil district aforesaid, as herein prescribed. 

Sec. 32. Be it further enacted, That the said court shall be 
styled and known as the municipal court of Memphis. 


Sec. 33. Beit further enacted, That said court shall havea 
law jurisdiction, concurrent with the law court of Memphis, of 
all civil cases arising out of, or from contract, wherein the amount 
sued for does not exceed the sum of three hundred dollars, and 
also appellate jurisdiction of all cases taken to said court by ap- 
peal or certiorari from any of the justices of the peace in said 
districts. Said court shall also have the exclusive jurisdiction 
heretofore exercised by the law court of Memphis, of all cases 
appealed from the recorder’s or police commissioners’ court of 
Memphis. 

Sec. 34. Be it further enacted, That said court shall have and 
exercise exclusive jurisdiction of all misdemeanors, and of all 
crimes and offenses for which the maximum punishment does 
not exceed five years imprisonment in the penitentiary, com- 
mitted within the limits of the district aforesaid, and the crimi- 
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nal court of Memphis shall retain exclusive jurisdiction of all 
felonies of which the maximum punishment is greater than 
above specified. The municipal court shall also have exclusive 
jurisdiction of all appeals from the judgments of justices of the 
peace in said districts wherein fines are levied under the provis- 
ion of the code relating to small offences. 


Sec. 35. Be it further enacted, That there shall be ap- 
pointed by the government a judge of the municipal court, 
who shall hold his office until the regular election in 1870 for the 
election of judges and officers as prescribed by law. and who 
shall receive a salary of two thousand five hundred dollars per 
annum. | 

Sec. 36. Be it further enacted, That there shall be appointed 
by the government for the districts aforesaid, as provided for 
in section 5 of this act for the appointment and election of the 
judge of said court, a prosecuting attorney, who shall attend the 
terms of the municipal court and perform similar duties to those 
required by law of the attorney-general in relating to the busi- 
ness of the criminal court of Memphis and shall receive the same 
compensation therefor, and who shall hold his office until his suc- 
cessor shall be elected and qualified. 


Sec 37. Be it further enacted, That there shall be appointed 
by the government a clerk of the municipal court of Memphis, 
whose duties shall be the same as those of the clerk of the law 
and criminal courts of Memphis, and who shall receive the same 
compensation therefor, and who may have one deputy. He shall 
give bond and qualify as required by law of the clerk of the law 
court of Memphis. He shall hold his office by appointment till 
the regular election as aforesaid and until his successor shall be 
elected and qualified. 

Sec. 38. Be it further enacted, That there shall be appointed 
hy the gevernment a marshal for said court, tv hold his office 
until his successor shall be elected and qualified as provided by 
law for the election of county sheriffs ia the state, and that he 
shall receive the same compensation and give bond in the same 
amount, and perform the duties and have the same powers in 
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the municipal court, as provided by law for sheriffs. Said mar- 
shal shall have the power and authority, by and with the consent 
of the judge of said municipal court, to appoint one or more 
deputies for said court, as may be necessary. The duties and 
powers of said marshal shall be strictly confined to the jurisdic- 
tion of said court. | 

Sec. 39. Be it further enacted, That the municipal court shall 
hold a term for each month in the year, commencing on the first 
Tuesday in each month. All process shall be tested as heretofore 
prescribed by law for other courts. Original process on the law 
side of the court shall be returnable five days before the day of 
the term to which it is issued. The terms of the said court for 
the months of February, June and October of each year shall be 
for the transaction of business upon the criminal side of the court 
exclusively, and the remaining terms in each year shall be de- 


voted to t:e law side of the court exclusively 


Sec 40. Be it further enacted, That all causes on the law side 
of said court shall be tried by the judge thereof, unless either 
party to the suit shall insist upon a jury trial; in which case the 
trial shall be by jury, asin the said court of Memphis; provided, 
that all appeals from the recorder’s or police commissioners’ 
court of Memphis shall be tried by the judge of the court, as 


elsewhere provided in this act. 


Sec. 41. Be it further enacted, That the judge of the munici- 
pal court shail issue a venire for twenty-five jurors to attend each 
term of the law side of said court, and shall appoint a grand 
jury and two petit juries to attend each term upon the criminal 
side thereof. He shall have power to enforce the attendance of 
jurors and witnesses, by fine and otherwise, as in the circuit 
courts; and sha!l have all powers granted to judges of other 
courts necessary toa prompt transaction of the business of the 
court, to compel obedience to its orders and decrees, jreserve or- 
der and punish contempts. 

Sec. 42. Be it further enacted, That the judge of said court 
may adopt rules of practice for both the law and criminal sides 
thereof, in like manner as other judges have power to do in simi- 
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lar cases, and may enforce the attendance of the officers of the 
court, as in other courts. 


Sec. 43. Be it further enacted, That the judge of said court 
shall have the power to issue writs of habeas corpus and hear 
and determine the same, and exercise all the powers of a judge 
at chambers in all matters within the jurisdiction of said court, 


but shall not issue extraordinary process to other courts, nor 
exercise the interchangeable powers not conferred on chancellors 


and circuit judges. 


Sec. 44. Be it further enacted That any person taking an ap- 
peal from the judgment of any justice of the peace within the 
district aforesaid may elect to take such appeal either to the 
law court, as heretofore, or to the municipal court, as the appel- 
lant shall see fit. In case said appeal is taken to the municipal 
court, it shall be the duty of the magistrate before whom the case 
is tried to forward the papers therein to the clerk of the munici- 
pal court of Memphis without delay, and he shall require an 
appeal bond, as now required in appeals to the law court of 


Memphis. 


Sec. 45. Be it further enacted, That all appeals from the re- 
corder’s or police commissioner's court of Memphis, and the 
officer holding said recorder’s or police co:missioner’s court 
shall forward tne papers therein without delay to the clerk of the 
municipal court. Such appealed cases shall be heard and de- 
termined by the judge of the municipal court in accordance with 
the provisions of so much of chapter 2, title 9, part 3 of the code 
of Tennessee as pertain to cases appealed faom the recorder’s 
court of Memphis to the law side, and no appeal shall be taken 
from the recorder’s court exceptin the manner prescribed in that 
chapter. All judgments in the police court reaffirmed in the 
munictpal court shall be collected for the use of the financial 
commissioner of the metropolitan police, and shall be paid over 
to that officer by the clerk of the municipal court. And in all 
cases where execution issues upon any such judgment and is re- 
turned unsatisfied in whole or in part, a mittimus shall issue 
from the municipal court, co nmitting the original party defend- 
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ant to the city workhouse, in like manner that the same might 
issue in the first instance from the recorder’s or po'ice commis- 
sioner’s court. 

Sec. 46. Be it further enacted, That appeals and writs of error 
will lie in all cases from the municipal court direct to the supreme 
court, as from the law and criminal courts of Memphis. 

Sec. 47. Pe it further enacted, That the county of Shelby 
shall furnish suitable rooms, with necessary conveniences and 
appurtenances for holding the terms of the Memphis municipal 
court and for the use of its officers. 

Sec. 48. Be it further enacted, That all acts and parts of acts 
conflicting with the provisions of this act be, and the same are 
hereby, repealed; provided, that the salary of the judge pro- 
vided for by this act shall be paid by the county of Shelby. 

Sec. 49. Be it further enacted, That this act sh«ll take effect 


from and after its passage. 
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CHAPTER XLVIITI. 


AN ACT for the benefit of the Winchester & Alabama Railroad 
Company, and for other purposes. 
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Sec. 6. Be it further enacted, That the county court of any 
county through which the line of the Mississippi River Railro.d 
is proposed to run, a majority of the justices in commission at 
the time concurring, may make a corporate or county subscrip- 
tion to the capital stock of said railroad company, of an amount 
not exceeding two-thirds of the estimated cost of grading the 
road-bed through the county and preparing the same for the iron 
rails; the said cost to be verified by the sworn statement of the 
president or chief engineer of said company. And after such 
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subscription shall have been entered upon the books of the rail- 
road company, either by the chairman of the county court, or by 
any other member of the court appointed therefor, the court 
shall proceed without further reference or delay, to levy an as- 
sessment on all the taxable property within the county, sufficient 
to pay said subscription ; and the same shall be payable in three 
equal annual installments, commencing with the fiscal year in 
which said supscription shall be made. And it shall be lawful 
for county courts making subscriptions as herein provided, to 
issue short bonds to the railroad company, in anticipation of the 
collection of the annual levies, if thereby construction of the 
work may be facilitated; and in all other respects, except as 
herein specially provided, the capital stock of said railroad com- 
pany to be subscribed by counties, shall be governed by the gen- 


eral internal improvement laws of the state. 


EXHIBIT 3. 


CHAPTER XLV.—ACTS OF IS8S6S8—1869. 
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Sec. 28. Beit further enacted, That, the stock authorized to 
be subscribed in the Mississippi Railroad Company by the 
county courts or county commissioners of the counties along the 
line of said railroad, may be payable in not exceeding six annual 


installments, instead of three, as now provided by law. 
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Passed February 12, 1869. 
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In United States Supreme Court. 


EXTEIN NORTON, Plaintiff in Error, 


VS. 


SHELBY COUNTY, Defendant in Error. 


Brief and Argument of W. B. Glisson, 


FOR DEFENDANT IN ERROR. 


This suit is brought to enforce the collection of twenty- 
nine bonds for $1000 each, issued by Barbour Lewis, Presi- 
dent of the Board of County Commissioners of Shelby 
County, to the Mississippi River Railroad Company, in 
payment of a subscription to said railroad, made by said 
Board of Commissioners; said commissioners, and Barbour 
Lewis as its president, claiming thereby to represent and 
bind Shelby County. 


Three hundred bonds in all were issued, each for $1000, 
and eighty-eight are still unpaid, fifty-nine of which have 
been sued on in other suits, which, by agreement of coun- 
seland order of the court, are suspended to await and abide 
the termination of this. The whole amount involved, in- 
cluding bonds, coupons and interest, being now about 
$175,000. 


1. Plaintift’s counsel claim that these are the bonds of 
Shelby county, duly and lawfully issued, and that plaintiff 
is a purchaser in good faith, for a valuable consideration. 


2. That if the commissioners aforesaid were not prop- 
erly authorized to represent and bind the county—in other 
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words, were not a de jure commission, or court—still they 
were a de facto court, and being’ in possession and issuing 
said bonds in the name of Shelby county, that it is there- 
fore bound by their acts. 
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3. That though the subscription of stock to the railroad 
company, and the issuing of the bonds by the commission- 
ers, were illegal and unauthorized in the first place, yet 
the County Court of Shelby County (conceded by them to 
be the proper authority to act for Shelby county in the 
premises,) having acquiesced in said acts from the time 
they regained possession of the County Court room, office 
and records, on November 15, 1869, up to May 5, 1870, 
,and after, by accepting their tax-books and levies, collect- 
ing the taxes levied by the commissioners for paying their 
bonds,. making two new levies for the same purpose, and 
collecting and paying off additional of these bonds, voting 
the stock, etc., etc., that the county is thereby estopped 
from denying its liability on the bonds, and that its acts as 
aforesaid are a complete ratification of the voidable acts of 
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said commissioners. 


To the declaration of plaintiff, defendant puts in four 
pleas of non est factum, denying the execution or delivery 
of the bonds sued on by Shelby county, or by any one 
lawfully authorized to bind it in the premises, and alleging 
that the bonds and coupons sued on were made, executed 

2 and delivered by Barbour Lewis as President of the Board 
of County Commissioners of Shelby county—a person 
assuming to hold an office that did not exist by the laws of 
Tennessee—and that he therefore had no authority. That 
said bonds were issued in payment of a subscription made 
by said commissioners to said railroad company; all of 
which was done without authority of law; and that said 
subscription purported to be made and bonds issued under 

. and by virtue of section 6 of an act of the Legislature 
passed February 25, 1867, amended on 12th February, 1869, 
and by authority conferred upon them by section 25 of an 
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act passed March 9, 1867, when neither of said acts, or any 
other acts of the Legislature conferred any lawful right, 
power or authority upon said commissioners, or Barbour 
Lewis, president, etc., or as an individual, to make, execute 
or deliver said subscription or bonds and bind the county. 
See plea in full, Record pages 6 and 7. 
See also, copy of bond, Record page 4. 


Plaintiff files replications, and defendant rejoins and 
issues are joined, 
See plaintiff’s replication, Record pp. 7,8, 9,10 &11. 


See defendant’s rejoinder, Record pp. 11, 12, 13, 14, 
15, 16, 17, 18. 


The issues joined, then squarely raise the following ques- 
tions: 


1. Was the act creating the Board of County Commis- 
sioners a constitutional act? and did it have the legal effect 
to displace the previously existing County Court, and in- 
stall said Board of County Commissioners in its stead? 


2. Were the commissioners a de facto court, exercising 
the functions of de jure officers, and is the county bound by 
their acts thus exercised ? 


8. Could the County Court ratify and confirm the acts 
of said commissioners? and did it do so? 


We contend that the act of March 9, 1867, which pur- 
ported to create the Board of County Commissioners of 
Shelby County, was and is unconstitutional and void, and 
it has been often so decided by our Supreme Court, as we 
will show further on; but plaintiff’s counsel seek to avoid 
the force of these decisions, because they were made after 
the subscription was made and the bonds issued by the 
commissioners. 


Chapter XLVI, secs. 21, 22, 23, 24, 25 and 26, of the act 
passed March 9, 1867, creating the Board of Commissioners 
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for Shelby county, (see page 70-72 of Acts of 1867,) is 
identical with secs. 1 to 7, inclusive, of chap. LXV of Acts 
of 1867-8, passed March 12, 1868, creating the Board of 
Commissioners for Madison county, the provisions of which 
were, by section 15 of said last named act, applied also to 
the commissioners of White county. 

See pages 80-83 of said act of 1867-8. 


This last act (which is identical with that creating the 
Board of Commissioners for Shelby county, and now under 
discussion,) was passed upon by the Supreme Court of 
Tennessee in the case of Pope et als. v. Phifer et als., 3 
Heiskell’s Tenn. Rep. 683, etc., ov February 22,1871. The 
Opinion in that case was unanimous, and decides— 


1. “That the act of 1868, chapter LXV, to create the 
Board of County Commissioners for Madison county, ex- 
tending its provisions to the county of White by the 15th 
section, and conferring on such commissioners appointed 
by the governor, the powers of the justices of the Quar- 
terly Courts, is unconstitutional and void. 

2. “The ‘County Court’ is one of the institutions of 
this State, recognized in the constitution, and the powers 
conferred by the constitution upon the justices of the peace, 
in their collective capacity, are intended to be exercised in 
the ‘ County Court.’ 

38. “The powers to be conferred upon counties to tax, 
cannot, by any special or local law, be taken from the jus- 
tices of the peaceas a ‘County Court’ and conferred on 
local tribunals of particular counties composed temporarily 
of commissioners appointed by the Governor. Taxation 
by the County Court, preserves the principles of taxation 
by the representatives of the tax payers, which the other 
system infringes.” 


Prior to the adoption of the State Constitution of 1796, 
Tennessee was a part of and under the jurisdiction of the 
State of North Carolina, which State had (and still has) its 
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County Court, or Quarterly Court, or Court of Pleas and 
Quarter Sessions. 


At the adoption of the State Constitution of 1796, Ten- 
nessee recognizing the “ County Court,” as then in exis- 
tence, adopted this clause— 


Art. 6. “There shall be appointed in each county, by 
the * County Court,’ one sheriff, one coroner, one trustee and 
a sufficient number of constables, who shall hold their offi- 
ces for two years. They shall also have power to appoint 
one register and one ranger for the county, who shall hold 
their offices during good behavior.” 


Art. 5, sec. 12, provides that “ justices of the peace shall 
be appointed for each county,” and their number was lim- 
ited to two for each captain’s company, except for the 
company that includes the county town, and in this they 
should not exceed three. Yet we find in the constitution 
no provision establishing such court. It is simply referred 
to, recognized and treated as one of the established and 
existing institutions of the State, and well understood as 
the “County Court.” 


This “ County Court” continued to exist and perform 
its funetions, not only as a court of limited jurisdiction in 
matters of a judicial nature, but also as the “ County 
Legislature,” in all matters pertaining to the assessment 
and collection of county taxes, laying out public roads, 
building bridges, building and caring for court houses, 
jails and other public property, and approprjating money 
for public uses up to the adoption of the constitution of 
1824, 

This court was all this time composed of the “justices 
of the peace,” representing their respective captain’s com- 
panies in the county. 


Art VI, sec. 15, Constitution of 1834, provides, “ that 
the counties of the State shall be laid off into districts of 
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convenient size, so that the whole number in each county 
shall not be more than twenty-five, and there shall be two 
justices of the peace elected for each district, including 
county towns, which shall include three,” ete. 

Art. VII, sec. 1, provides, among other things, “ there 
shall be elected for each county, by the justices of the 
peace, one coroner and one ranger, who shall hold their 
offices for two years.” 

Art. VII, sec. 2: “Should any vacaucy occur subse- 
quent to an election in the office of sheriff, trustee or regis- 
ter, it shall be filled by the justices,” etc. 


It will be seen that the only change of any moment 
made in the Constitution of 1796, by that of 1834, was in 
the provision that the counties should be laid off into con- 
venient districts, and that two justices of the peace should 
be elected in each, instead of for each captain’s company, 
thus making the * County Court” composed of the “jus- 
tices of the peace,” elected for their respective districts, 
more directly representative of their respective constituents 
than before, but they are to have and exercise the same 
rights, powers and duties as the “ County Court” then in 
existence under the Constitution of 1796. 


By the act of 1835, chap. 6, the Legislature established 
a court in each county to be held by the “ justices of the 
peace,” on the first Monday in each month—one-third, or 
twelve, of the justices to be a guoruam—three of said jus- 
tices to have power to take probate of wills, grant letters 
of administration, etc. 


This act was passed under Art. VI, sec. 3, of the Consti- 
tution of 1834, which provides, that “ courts may be estab- 
lished to be holden by “ justices of the peace.” But these 
monthly or quorum courts, as they were called, did not, 
nor were they intended to supersede the Quarterly County 
Courts, and the jurisdiction of these monthly or quorum 
courts was expressly limited. 
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In commenting on these clauses of the Constitution, 
Judge Freeman, in the case of Pope et als. v. Phifer et als., 
says: 

“ We conclude from this view, inasmuch as justices of the 
peace are constitutional officers, and their functions as such, 
well-known at the time of the constitution of 1834, and as 
by Art. VII, secs. 1 and 2, taken in connection with the 
established order of things at the time, and contempora- 
neous construction by the Legislature of 1835-36, together 
with the uniform understanding of all departments of the 
government from 1834 to the passage of the acts or class 
of acts in question, the assemblage of the quarterly, or 
County Court of each county, as the guasi representatives 
of the counties, as corporate or quasi corporate communi- 
ties, is, as we think, most clearly recognized and necessary 
for the performance of the duties imposed in the Constitu- 
tion, that no Legislature of Tennessee, or any body short 
of a constitutional convention can change or alter, or abol- 
ish, this established order of things. This having been 
attempted in this case, and the Jaw having no other pur- 
pose, if this purpose fails, the whole law must be treated 
as a nullity and declared void,” 

8 Heiskell (Tenn.) R. p. 694. 

Again he says: 

“ We do not mean, in this opinion, to adjudge or decide 
anything upon the question of the organization of special 
courts, or of tribunals of any kind in counties, such asspe- 
cial criminal courts, but to confine this opinion to the simple 
question of the power of the Legislature to overturn the local 
government, so to speak, of a county, displace the assemb- 
lage of the recognized organization representing the county 
—io whom duties are assigned by the Constitution—and place 
in ita stead other organizations unknown to our past history 
up to the passage of the law, of which the act of 1868 is a part, 
and never contemplated by the Constitution, nor purposed or 
provided for in that instrument.” 

Ib. pp. 694 and 695. 
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In the case of Shelby County v. Benjamin Butterworth, 
MBS. opinion, and which is printed in full in the Appendix 
to this brief, in which the right of Butterworth who claimed 
to be the innocent holder for value of county warrants is- 
sued by Barbour Lewis, President of the Board of County 
Commissioners, to enforce collection of the same against 
Shelby county, the court, Nicholson, C. J., delivering the 
opinion, says : 

“Tn two cases decided by this court, one, that of Pope et 
als v. Commissioners of White County, decided at Nash- 
ville, and the other, that of Walker et als. v. Merriman, 
decided at the present term, we have determined that the 
Legislature exceeded its constitutional powers in assuming 
to abolish the County Court and substituting in its place a 
Board of County Commissioners, with the powers before 
belonging to the County Court. The act of March 9, 1867, 
(the one under discussion,) was therefore a nullity, and the 
Board of Commissioners appointed and organized there- 
under, was an unauthorized and illegal body. The act was 
inoperative as to the existing organization, powers and du- 
ties of the County Court. Neither the Board of Commis- 
sioners nor Barbour Lewis, its president, had any more powers 
under said act, than if no act had been passed.” 


The case of Walker v. Merriman, above referred to, is 
printed in the record, pages 81 to 87 inclusive, and was a 
suit to enjoin and oust these very commissioners, Barbour 
Lewis et als. 


But this act is in conflict with another clause of the Con- 
stitution. 


Art. XI, sec. 7, of the Constitution of 1834, is: 


“The Legislature shall have no power to suspend any 
general law, for the benefit of any particular individual, 
nor to pass any Jaw for the benefit of individuals inconsis- 
tent with the general laws of the land. Nor to pass any 
law granting to any individual or individuals, rights, privi- 
leges, immunities or exemptions other than such as may 
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be by the same law extended to any member of the com- 
munity, who may be able to bring himself within the pro- 
visions of such law: Provided, always, the Legislature 
shall have power to grant such charters of incorporation 
as they may deem expedient for the public good.” 


As we have already said, the provisions of the acts un- 
der discussion are identical with the acts examined and de- 
cided upon in the case of Pope v. Phifer et als., in 3 Heis- 
kell, and as to that, the court says: 


“The first thing that strikes us on looking at this strange 
enactment of the Legislature, is its etartling novelty, as 
compared with anything that ever existed under our Con- 
stitution from the organization of the State, to the date of 
the act. In the second place, all the presumptions arising 
from a past history of about seventy years, without having 
ever been once suggested by any legislative body, rise up 
against the idea that such an organization or body was ever 
contemplated by our fathers, who made the Constitution 
under which the act was passed. 

“That taxation and representation necessarily go to- 
gether, was, and should be an axiom in our government, 
and if there was any matter upon which we can say that 
our people were sensitive at the adoption of the Constitu- 
tion above all others, it was the question how, and by what 
power, the taxes they were to pay should be imposed, and 
that astrict responsibility should attach to those who did 
impose them. 

“ Our Supreme Court has held that taxation and repre- 
sentation must go together, and the opposite is tyranny, and 
therefore held that to tax a Cherokee, resident within the 
limits of the State, withoaot at the same time extending to 
him the rights of citizenship, would be to practice the same 
despotic power against which our ancestors rebelled.” 

Ib. p. 699. 

See also, 

State v. Ross, 7 Yer. (Tenn.) 74. 
Marr v. Enloe, 1 Yer. (Tenn.) 452. 
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The last two cases are decisions of our Supreme Court 
on kindred subjects, and made long prior to the passage of 
these acts, and were therefore a warning to all persons not 
to rely on the validity of similar acts—such as these in 
question. 


For “where there has been no judicial decision by the 
appellate tribunal of the State, before the bonds were issued, 
upon the precise statute or the precise power involved in 
issuing them, yet if there have been decisions in kindred 
cases involving the same principles, the Supreme Court 
will adopt them as part of the law of the contract.” 

19 Wall 90; 2 Otto 892. 


“It is undoubtedly true in general, that this court does 
follow the decisions of the highest courts of the States 
respecting local questions peculiar to themselves or respect- 
ing the construction of their own constitutions and laws. 
But it must be kept in mind that it is only decisions ypon 
local questions—those which are peculiar to the several 
States or adjudications upon the meaning of the constitu- 
tion or statutes of a State—which the Federal Courts adopt 
as rules for their own judgments.” 

Olcott v. Supervisors, 16 Wall 689. 
Township of Elmwood v. Marcy, 2 Otto 294. 


The questions determined by our Supreme Court, were 
upon the force of a local statute, and the meaning of our 
State constitution. 


Assuming then, that it is clear that the act creating the 
Board of County Commissioners for Shelby county, is, and 
was, unconstitutional and void; it conferred no power on 
said board to issue said bonds, and confers no right on the 
holder to recover on them. 


But plaintiff’s counsel say, that the commissioners were 
a de facto court, in possession of the county, and that they 
issued these bonds in the name of the county, and there- 
fore the county is bound. 
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To this we reply by quoting the language of Nicholson, 
C. J., in the case of Shelby County v. Butterworth. Ap- 
pendix : 


“ But it is insisted, that although Barbour Lewis was 
not authorized to act as president of the Board of Com- 
missioners, the same being an illegal body, yet, that we 
may hold that he was acting as chairman or judge of the 
County Court, and therefore, that though he may not have 
been an officer de jure, yet he was an officer de facto. This 
position is answered by the act of 1867, under which he 
derived his power. By that act he came into existence, as 
part of the Board of Commissioners. by appointment of 
the Governor, and he was specially appointed to supersede 
the chairman of the County Court, or the judge thereof. 

“ The decisions which held that the Board of Commis- 
sioners was an illegal and unconstitutional body, necessa- 
rily included the president of that board, and declared his 
Office a nullity ab initio. This left the organization of the 
County Court in its former integrity, with its officers en- 
titled to its offices, and creating no vacancy to be filled by 
the illegal action under the act of 1867. 

“It follows that Barbour Lewis could not be a de facto 
officer, as there was no legal board of which he could be 
president, and as there was no vacancy in the legal organ- 
ization. | 

“The warrants issued by him show the character in 
which he was acting, and repel the presumption that he 
was a de facto officer. 

“ He could be, under the circumstances as one can judi- 
cially know from the law and the pleadings in the case, 
nothing but a usurper. There must be a legal office in ex- 
istence which is being improperly held, to give to the acts 
of such incumbent the validity of an officer de facto.” 

Hildreth v. McIntyre, 1 J. J. Marshall 206. 


The bonds in this case, as the warrants in the case above, 
show upon their face that they were issued by Barbour 
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Lewis, president of the Board of County Commissioners, 
and not as justice, chairman or judge of the County Court. 


Moreover, the bonds on their face cite the acts under 
which they were issued, which are notice of their contents 
as much as if said acts were incorporated in the bond, and 

the first of these acts provides— 


Sec. 6. “That the County Court of any county through 
which the line of the Mississippi River Railroad is proposed 
to run, a majority of the justices in commission at the time 
concurring, may make a corporate or county subscrip- 
tion,” etc. 


Chap. 48, sec. 6. Passed Feb. 25, 1867. 


The next act referred to in the face of the bond, amends 
the above section, thus: | 


“Sec.l. * * * ‘hat the subscription authorized in 
said sixth section to be made to the capital stock of the 
Mississippi River Railroad Company, by the counties along 
the line of said railroad, may be made at any monthly 
term of the County Courts of said counties, or at any spe- 
cial term of said courts; provided that a majority of all the 
justices in commission in the counties respectively shall be 
present when such subscription is made; and provided fur- 
ther, that a majority of those present shall concur therein.” 

Chap. 6, Act of 1867. Passed Nov. 5, 1867. 


Neither of the above acts speak of, recognize, or in any 
way refer to the county commissioners, though the last act 
above was passed eight months after the act creating the Board 
of Commissioners for Shelby county ; but both these acts ex- 
pressly provide that the subscription may be made by the 
County Court; and that upon the proviso, that a majority 
of all the justices in commission shall be present, and a majority 
of those present shall concur therein. 
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Now we ask, in view of these recitals in the face of the 
bonds, was not a purchaser, either before or after due, and 
for value, fully notified and warned of the illegal and void 
character of these bonds? The authority to subscribe for 
stock and issue bonds was given to the County Court, the 
subscription was made by the Board of Commissioners, the - 
bonds were issued by Barbour Lewis, president, ete. 


Plaintiff’s counsel start out by saying: “ These bonds 
purport on their face to be the obligations of the defendant 
county, and liave thereon the impress of the county seal ; 
they are signed by the clerk of the County Court officially, 
and the seal is the seal of that court.” | | 


Counsel are mistaken in the above assumption. 


John Loague says, “I was clerk of the County Court of 
Shelby county, from January 1, 1866, to November, 1869, 
and after. Thomas Leonard was Judge of the County 
Court all this time, and held his regular courts as such 
judge; he had a seal different from that impressed on the 
bonds here sued on. I signed those bonds and affixed the 
seal at the instance and under the direction of the county 
commissioners, and not of Judge Leonard. I attached the 
seal to said bonds, as it was the seal kept by meas clerk of 
the County Court.” 

See Record, p. 80, Jno, Loague’s testimony. 


The seal, then, was the seal of the clerk, and not the 
judge of the County Court; but the judge had a seal as 
such judge. 

Code of Tennessee (of 1858,) provides, sec. 420: ‘“ The 
county judge, in those counties in which such officer is 
elected, presides over the County Court and performs all 
the duties of the chairman of the County Court.” 

Sec. 421. “ Thejudge or chairman of the County Court 
shall be the accounting officer and general agent of the 
county, and as such, he shall have power and it shall be 
his duty.” * * * * * * 


14 


5. “To draw and seal with the seal of the County Court, 
all warrants upon the county treasury.” 


So, if a seal is important, it should have been the seal of 
the County Court—the one kept by Leonard as judge—and 
not the seal of the clerk, Mr. Loague. 


Besides this, by the express terms of the act purporting 
to create the Board of Commissioners, the county clerk 
was to be the Recorder of said Board, and if his signature 
and seal could be of any force in any case, it could only be 
so when aflixed as Recorder of the Board of County Com- 
missioners, and not as clerk of the County Court. 


Again, it was attached, says Mr. Loague, “ at the instance 
and under the direction of the county commissioners, and 
not of Judge Leonard,” hence the act was unauthorized. 


We come now to the last ground insisted on by plain- 
tiff’s counsel. 


They claim that as the County Court had the power to 
make said subscription and issue said bonds under the law 
at the time they were made and issued, that though it did 
not do so, and the county commissioners improperly and 
without authority assumed to act forthe county in making 
them, that the county by the action of the County Court, 
receiving the tax books and levies made by the commis- 
sioners, collecting the taxes and paying off a part of the 
bonds and coupons, voting the stock in the stockholders’ 
meetings, agreeing to the consolidation, etc., ratified the 
acts of the commissioners, which was equal to making the 
subscription and issuing the bonds in the first place ;* and 
that the county is estopped from denying its liability. 


Defendant admits in the pleading, that the County Court 
by a majority of the magistrates, as provided in the acts 
above cited, could have made the subscription of stock and 
issued the bonds in payment thereof before and up to May 
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5, 1870, but that they did not do so; and that on May 5, 
1870, a new constitution for the State of Tennessee went 
into effect, which has in it this clause: 


Sec. 29. “The credit of nv county, city or town, shall 
be given or loaned to or in aid of any person, company, 
association or corporation, except upon an election to be 
first held by the qualified voters of such county, city or 
town, and the assent of three-fourths of the votes cast at 
said election. Nor shall any county, city or town become 
a stockholder with others in any company, association or 
corporation, except upon a like election and the assent of a 
like majority.” 


The plea further avers that since the adoption of said 
constitutional provisions, no election has been had as re- 
quired thereunder for the purpose of making a subscrip- 
tion, or ratifying the acts of said commission, etc. 


Almost this precise case has been at least four times 
passed upon by the Supreme Court. In Aspinwall v. Com- 
missioners Daviess County, 22 Howard 363; Harshman v. 
Bates County, 2 Otto 569; ‘Township of Elmwood v. Marcy, 
2 Otto 289, and Marsh v. Fulton County, 10 Wall. 677. 


We quote : 

“ Where supervisors of a county possessed no authority 
to make a subscription or issue bonds to a railroad com- 
pany, in the first instance, without the previous sanction 
of the qualified voters of the county, they could not ratify 
a subscription to the company without such authority,” 
and “ where county bonds are issued without any authority, 
they are invalid in the hands of an innocent purchaser. 
The authority to contract must exist before any protection 
as innocent purchaser can be claimed by the holder.” 

Marsh v. Fulton County, 10 Wall. 696. 


“ Where the construction of the constitution, or the stat- 
utes of a State, has been fixed by an unbroken series of 
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decisions of its highest courts, the courts of the United 
States accept and apply it in cases before them.” Hence 
this court conformably tothe opinion of the Supreme Court 
of Lilinois, holds that the bonds issued April 27, 1869, by 
the supervisor and town clerk of the township of Elmwood, 
in that State, by way of payment of an additional subscrip- 
tion of $40,000 of stock of the Dixon, Peoria and Hanni- 
bal Railroad Company over and above the amount author- 
ized by the original charter of that company, are not 
binding on the township.” 
Township of Elmwood v. Marcy, 2 Otto 289. 


“ Section 14 of Art. 11 of the Constitution of Missouri 
declaring that— 


1. “Thegeneral assembly shall not authorize any county, 
city or town to become a stockholder in, or to loan its 
credit to any company, association or corporation, unless 
two-thirds of the qualified voters of such county, city ortown, 
at a regular or special election to be held therein, shall 
consent thereto, extends as well.to townships, as to coun- 
ties, cities and towns.” 


2. Although subscription for stock of a railroad com- 
pany be duly authorized by the requisite number of the 
qualified voters of a township, if the company before the 
subscription be actually made, becomes consolidated with 
another, thereby forming a third, the county is not e-- 
powered to subscribe on behalf of the township for stock 
of the new company, and issue bonds in payment therefor.”’ - 


38. The holder of coupons attached to the bounds in 
question in this suit, is not entitled to recover thereon, as 
sufficient notice of the objection to the bonds is contained. 
in the recitals.” 

Harshman v. Bates County, 2 Otto 569. 


“The charter of the Ohio and Mississippi Railroad Com- 
pany, passed by the Legislature of Indiana in 1848, and a 
supplement in 1849, authorized the county commissioners 
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of a county through which the road passed, to subscribe 
for stock and issue bonds, provided a majority of the quali- 
fied voters of the county voted, on the Ist of March, 1849, 
that this should be done. The election was held on the 
appointed day, and a majority of the voters voted that the 
subscription should be made. 

“ But before the subscription was made the State adopted 
a new constitution, which went into effect on the Ist of 
November, 1851. One of the articles prohibited such sub- 
scriptions, unless paid for in cash, and prohibited also, a 
county from loaning its credits, or borrowing money to 
pay such subscriptions. 

“In 1852, the county commissioners of Daviess county 
subscribed for stock in the railroad company, and issued 
their bonds for the amount. 

“ The provisions of the railroad charter, authorizing the 
commissioners to subscribe, conferred a power upon a pub- 
lic corporation; or civil institution of government, which 
could be modified, changed, enlarged, or restrained by the 
legislative authority, the charter not importing a contract 
within the meaning of the clause of the constitution pro- 
hibiting a State from passing a law impairing the obligation 
of a contract. 

“The mere vote to subscribe did not, of itself, form such 
a contract with the railroad company as would be protected 
by the 10th section of the 1st article of the Constitution 
of the United States. Until the subscription was actually 
made, the contract was unexecuted. 

“ The bonds were issued in violation of the constitution 
of Indiana, and are therefore void.” 

Aspinwall v. Commissioners of Daviess County, 22 
How. 365. 


The result of the above cases is therefore, to settle the 
following points : 


1. A subscription made, and bonds issued without any 
authority is absolutely void, and cannot be ratified and 
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made binding, and a purchaser of such bonds or scowpons 
cannot avail himself of the plea of innocent purchaser. 


2. That a purchaser of bonds which recite on their face 
the authority under which they were issued, must take 
notice of all said recitals contain, and if they show by 


such recitals a want of authority, he buys at bis peril. 


38. When the construction of the constitution of a State, 
or its statutes, has been fixed by an unbroken line of de- 
cisions, by the highest court in the State, the codrts of the 
United States accept and apply it. 

4. When a subscription is authorized to be made, though 
not actually made, until after the adoption of a new consti- 
tution, prohibiting the making of it, except upon certain 
conditions, that it cannot afterwards be made, except im ‘exact 
compliance with the new constitution, and although the 
preliminaries were gone through with before the adoption 
of the new constitution, if the subscription was not actu- 
ally made before, it is void, and the bonds are void if made 
afterward. 


5. The authority for commissioners or County Courts, 
(whichever may be the proper authority,) to subscribe to 
a railroad, under its charter, is a power conferred upon a 
public corporation, or civil institution of government, 
which can be modified, changed, enlarged or restrained by 
the legislative authority, the charter not importing a con- 
tract within the meaning of Art. I, sec. 10, of the Consti- 
tution of the United States. In other words, no contract 
cun be impaired until made, none is made until the sub- 
scription is actually made by the proper authority, and 
until this is done, the State may change its constitution 
prohibiting such contract, or might pass an act prohibiting 
it, which would not conflict with the above clause of the 
Federal Constitution. 


We think that we have conclusively established the fol- 
lowing propositions: 


bd 
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1. That the Board of County Commissioners were an 
wnconstitutional body of usurpers, with no power to bind 
the county. 


2. That the bonds sued on, by the recitals on their face, 
notified the world of their void character. 


8. That no subscription, nor anything amounting to one, 
was ever made by any body authorized to bind the county, 
up to the adoption of the Constitution of 1870, and 


4. That after that time it could not do so, though it 
acted in the most formal manner, except by a vote of three- 
fourths of the qualified voters of the county, and that no 
such vote was ever given. 


The plea of innocent purchaser can avail plaintiff noth- 
ing, because the recitals on the bonds gave him notice of 
the defenses of the county, and he was bound to take 
notice of them. 


Besides this, he had actual notice. 


Extein Norton, plaintiff in this cause, gives his deposi- 
tion, which is in evidence, and in answer to.interrogatory 2, 
says : 


“T was at one time president and director of the Missis- 
sippi River Railroad Company, became such about 1870. 
I resigned, I think, my position as president, in the latter 
part of 1870. I was the president of the Paducah and 
Gulf Railroad Company in 1869, and from that time up to 
the time of the consolidation of said Paducah and Gelf 
Railroad Company with the Mississippi River Railroad 
Company. After the consolidation, the new company was 
ealled the Paducah and Memphis Railroad Company. I 
was elected president of the latter company about the time 
of the consolidation. I think I continued to be president 
wntil said road was sold under foreclosure in 1875 or 1876,” 
See Record, p. 71. 
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He further says, on page 72 of record, that he went be- 
fore the County Court at the October term, 1871, when 
these bonds were discussed. 


At this term the following order stood upon the minutes 
of the County Court: 


“Friday, July 7, 1871, one of the days of the July term, 
1871, of said Quarterly Court; present, Esq. Thomas C. 
Bleckley, chairman, and Esquires Witherington * * * * 
et als., the following entry appears: 


“ Whereas, on April 12, 1871, the same being one of the 
days of the April term, 1871, of this court, an order was 
passed assessing a tax of fifteen ceuts on the one hundred 
dollars’ worth of property in Shelby county, to pay the 
bonds issued by Barbour Lewis, president of the Board of 
County Commissioners, to the Mississippi River Railroad 
Company; and whereas, said tax was levied conditioned 
upon the ‘proper appropriation of funds,’ and ‘the prose- 
cution of the work on said railroad with due diligence ;’ 
and whereas, the said tax was levied upon a misapprehen- © 
sion, or without a knowledge of the law in the case; and 
whereas, the Supreme Court of Tennessee has lately decided 
that the acts of Barbour Lewis as president of the Board 
of County Commissioners of Shelby county, were unau- 
thorized and void; and whereas, the said bonds were issued 
by the said Barbour Lewis, president, etc., without the 
consent of this court, had and obtained.according to law; 
and whereas, it appears to the satisfaction of the court, 
that the said railroad company have not, nor are not, prose- 
cuting the work on said road with due diligence; and 
whereas, this court has been advised that said tax. assess- 
ment is illegal: Now, therefore, for the joint and several 
reasons above stated, be it ordered by the court, that the 
said order of April 12, 1871, laying a tax of fifteen cents 
on the one hundred dollars’ worth of property as aforesaid, 
be, and the same is hereby reconsidered, revoked and held 
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for naught, and the tax collector of Shelby county is hereby 
ordered to fail and refuse to collect said tax.” 


See Record, pp. 39 and 40. 


This order is introduced in evidence by the plaintiff. and 
o/ > | 
he is bound by its statements. 


It shows that the County Court of Shelby county had, 
up to that time, in all their acts in reference to the said 
subscription and bonds, and their making of tax levies and 
collecting and paying out the same and redeeming the 
bonds, had been acting in ignorance of their rights, powers 
and duties under the law; and that now the Supreme Court 
had decided that Barbour Lewis, as president, ete., had no 
power to bind the county, they hastened to undo what they 
had illegally attempted to do; they therefore revoked the 
order of April 12, 1871, assessing a tax to pay said bonds. 


It will be remembered, that before this, on May 5, 1870, 
the new constitution went into effect, Art. 11, sec. 29, of 
which prohibited the County Court making a subscription, 
etc., hence, what the County Court had done up to July 
7th, 1871, it had done in ignorance of its rights, powers 
and duties, and it was not bound by it. 


After May 5th, 1870, it could not make any subscrip- 
tion, etc., without being first authorized to do so by a three- 
fourths vote of the qualified voters of the county, and no 
such election was held, and no subscription, etc., was at- 
tempted to be made. 


The evidence of Norton, above, shows that he, as presi- 
dent of and stockholder and director in the Mississippi 
River R. R. from 1869, was interested in the bonds; that 
besides the legal notice contained in the recitals, he had 
actual notice that the bonds were disputed, and that he 
came before the County Court, at its October term, 1871, 
to have the matter adjusted. 
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Not only this, but the case of Walker et als. v. Merri- 
man et als., printed in full in the record, page 81, etc., bad 
just been decided by the Supreme Court of Tennessee, in 
which the court decrees that complainants (who comprised 
every justice of the peace in Shelby county at the time) 
“were entitled to the relief sought.” The case of Pope et 
als. v. Phifer et als., had also recently been decided by the 
Supreme Court, and published, and was notice to the 
world. 


As to the point insisted on by plaintiff’s counsel, that 
the County Court ratified and validated the acts of the 
commissioners, we deem it unnecessary to discuss at length. 
We simply submit the propositions— 

1. Where the act sought to be ratified is absolutely 
void, it is incapable of being validated by ratification. 

2. Where the act sought to be ratified is merely void- 
able, the act of ratification must be performed by a person, 
or body, capable of performing the act, at a time and in a 
manner required, in good faith and with a knowledge of 
his rights, powers and duties, and of the legal consequences. 
And we cite the following authorities as sustaining the 
above propositions : 

Jones on R. R. Securities, secs, 278, 279, 280, 297, 
298 and 299. 

Supervisors v. Schenck, 5 Wall. 781. 

Dillod on Mun. Corp., sec. 385. 

71 New York 514-524. 

17 New York 454. 

7 Hump. (Tenn.) 452. 


Upon the facts in the record, before them, Judge Mat- 
thews, sitting with Judge Hammond, in the court below, di- 
rected the jury to find a verdict in favor of the defendant, 
to which we confidently submit plaintiff can assign no 
legal error, nor make any just complaint. 


W. B. GLISSON, 
For Shelby County. 


AHPPENDI=. 


SuHeLtey Oounty 
vs. Opinion. 
Bens. Butrerwortu, &c., &c. 


It is prescribed by the Code, Art. 3, p. 148, that the 
Judge or Chairman of the County Court shall preside over 
the court and be accounting officer and geveral agent of 
the county, to audit all claims for money against the 
county and to draw and seal with the seal of the County 
Court all warrants upon the county treasury; and no 
money shall be drawn out of the treasury of the county 
except upon the warrant of the Judge or Chairman of the 
County Conrt. 

By the provisions of the Code, p. 755, a majority of all 
the magistrates of the county is required to levy a tax or 
to appropriate public money to an amount over $50, ‘and, 
at the first term each year, the County Courts are required 
to impose and provide for the collection of taxes for county 
purposes and fix the rate thereof, and in making appro- 
priations of money the vote of the Justices present shall be 
taken by ayes and noes and be recorded. 

These provisions of the Code were in force until the 
passage of the act of 1867, ch. 46, sec. 21, p. 70. By this 
act a Board of Commissioners for Shelby coanty, consist- 
ing of five persons, was established. To this Board of 
Commissioners was transferred all the powers and duties 
previously vested in and performed by the Quarterly 
Oourt. 

After conferring various specific powers on the Board it 
is enacted that no money shall be drawn from the treasury 
except upon a warrant signed by the President of the Board 
and countersigned by the County Clerk. The magistrates 
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of Shelby county were relieved from all further duties and 
obligations incident to their office as members of the 
Quarterly Court. Full powers were vested in the Board 
of Commissioners to levy aud collect taxes and appropriate 
the same to county purposes. 

Under this act a Board of Commissioners was appointed, 
of which Barbour Lewis was President, and J. B. Wood- 
ward was appointed County Attorney. In the execution of 
liis office as President of the Board, Barbour Lewis issued 
a number of warrants on the county treasury for the pay- 
ment of county dues, which were transferred and assigned, 
by the several holders thereof, to Benj. Butterworth, who 
commenced his suit thereon in the Municipal Court of 
Memphis, at the August term, 1869. The summons 
ordered the Marshal of the Municipal Court to notify the 
county of Shelby to appear and answer Benj. Butterworth 
to his damage, $4000. 

The summons was returned by the Marshal, endorsed, 
“executed on Barbour Lewis, Chairman Board County 
Commissioners for Shelby county, and on J. B. Wood- 
ward, County Attorney, July 27th, 1869.” 

The declaration sets out in detail the several warrants 
sued on, giving the number, dates, to whom payable, their 
amounts and for what issued, and all signed by Barbour 
Lewis, President Board of Commissioners of Shelby county, 
and countersigned by John Loague, County Clerk. On the 
9th day of August, 1869, judgment by default was taken 
against the county of Shelby for $4297.51, no appearance 
having been made by the county. 

The county of Shelby brings the case here by writ of 
error. 

In two cases decided by this Court, one that of Pope et 
al. v. Commissioners of White county, decided at Nash- 
ville, and the other that of Walker v. Merriman, decided 
at the present term, we have determined that the Legislature 
exceeded its constitutional powers in assuming to abolish the 
County Court and substituting in its place a Board of Com- 
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missioners with the powers before belonging to the County 
Court. The act of March 9th, 1867, was, therefore, a nul- 
lity, and the Board of Commissioners appointed and organ- 
ized thereunder, was an unauthorized and illegal body. 
The act was inoperative as to the existing organization, 
powers and duties of the County Court. Neither the 
Board of Commissioners nor Barbour Lewis, its President, 
had any more powers under said act than if no act had 
been passed. In the language of Judge Cooley, p. 188 of 
his work on Constitutional Limitations, “ when a statute is 
adjudged to be unconstitutional, it is as if it had never 
been. Rights cannot be built up under it, contracts which 
depend upon it for their consideration are void; it con- 
stitutes a protection to no one who has acted under it, and 
no one can be punished for having refused obedience to it 
before the decision was made.” 

The declaration sets out the several warrants, showing 
upon their fuces that they were issued vy Barbour Lewis as 
President of the Board of Commissioners of Shelby county. 
We know, judicially, that the County Court, through its 
Judge, was the only legal authority by which such war- 
rants could be issued. The claims on which plaintiff 
founded his right tu sue were, therefore, illegal and void, 
and being illegal and void in their inception, they were as" 
invalid and unavailable in the hands of the plaintiff as in 
the hands of the original holders. The county of Shelby 
was not bound to pay the same, either to the first holders 
or their assignee. 

The first elementto give the warrants validity was want- 
ing, viz.: authority in the Board of Commissioners, or its 
President, to issue them. Colley 212, et seq.; Marsh v. 
Fulton county, 10 Wallace 676; Olcott v. Fond Du Lac 
county, Wisconsin case. 

But it is insisted that although Barbour Lewis was not 
authorized to act as President of the Board of Commis- 
sioners, the same being an illegal body, yet that we may 
hold that he was acting as Chairman or Judge of the 
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County Court, and, therefore, that though he may not 
have been an officer de jure, yet he was an officer de 
facto. This position is answered by the act of 1867, under 
which he derived his powers. By that act he came into 
existence as part of the Board of Commissioners, by ap- 
pointment of the Governor, and he was specially ap- 
pointed to supersede the Chairman of the County Court, 
and the Judge thereof. The decisions which held that the 
' Board of Commissioners was an illegal and unconstitu- 
tional body necessarily included the President of that 
Board, and declared his office a nullity ab initio. This left 
the organization of the County Court in its former integ- 
rity, with its officers entitled to their offices and creating 
no vacancy to be filled by the illegal action under the act 
of 1867. 

It follows that Barbour Lewis could not be a de facto officer, 
as there was nolegal Board of which he could be President, and 
as there was no vacancy in the legal organization. The war- 
rants issued by him show the character in which he was acting, 
and repel the presumption that he was a de facto officer. He 
could be under the circumstances, as we can judicially know 
from the law and the pleadings in the case, nothing but a 
usurper. There must be a legal office in existence, which is 
being improperly held, to give to the acts of such incumbent the 
validity of an officer de facto. Hildreth v. McIntyre, 1 J. J. 
Marshall 206. ' 

It will be found, upon examination of the several cases 
in which the court have recognized the acts of officers de 
facto as binding and valid, they were instances of illegally 
holding offices which had a legal existence. See 3 Head 
690; 2 Cold 605; and 1 Heisk 764. 

The decisions as to the de facto character of the State 
governments in time of war have no applicability to the 
case before us. They rest upon distinct international 
principles, growing out of and dependent upon a state of 
war. Hildreth v. McIntyre, 1J.J. Marshall 206. 

It follows that the county of Shelby was never legally 
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summoned to appear and answer the complaint, the same 
having been exeeuted on officers without authority to rep- 
resent the county. The illegality appearing on the face 
of the declaration, we can take jurisdiction of the case and 
reverse the judgment by default and dismiss the suit. 
Eakin v. Burger, 1 Sneed 424. 
NICHOLSON, Judge. 

STATE OF TENNESSEE. 

I, John H. Freeman, Clerk of the Supreme Court of said 
State, for the Western Division thereof, at Jackson, do 
hereby certify that the foregoing is a true, perfect and 
complete copy of the opinion pronounced by said court at 
its April term, 1871, in the case of Shelby county against 
Benj. Butterworth, as appears of record now on file in my 
ofiice. 3 

In testimony whereof, I have hereunto set my 
hand and affixed the seal of the Court at 
office in the City of Jackson, on this, the 13th 

[szaAL] day of February, A. D. 1882, and of the In- 
dependence of the United States, the 106th 
year. 
Jno. H. Freeman, Clerk, 
By D. P. Davis, D. C. 
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Supresye ¢ ourt of The Buited States. 


EXSTEIN NORTON, 
Plaintiff in Error, 

vs. 

SHELBY COUNTY, 

Defendant in Error. | 


BRIEF AND ARGUMENT OF R. D. JORDAN, OF COUNSEL FOR 
DEFENDANT. 


FACTS. 


This suit is brought to enforee the collection of twenty- 
nine (29) bonds of defendant county, issued on the lst day 
of March, 1869, by the Board of County Conmissioners of 
Shelby county, in part payment for a subscription for three 
hundred thousand dollars of stock im the Mississippi River 
Railroad Company, and are of the denomination of $1000 
each, due and payable ow the bst day of January, 1875, 
with imterest payable annually on the Ist day of January 
of ewch and every year, the whole three hundred thousand 
dollars being represented by 300 $1000 bonds, maturing in 
six installments of $50,000, due respectively on the Ist day 
ot January, 1870, 1871, 1872, 1873, 1874 and 1875. 

The defendant first filed a demurrer, whieh was over- 
ruled, and then filed a plea of non est factum, averring that 
the bonds were not the act or deed of the county, nor 
binding upor it, because executed by the Board of County 
Commissioners, a body not authorized by law to bind it iz 


the premises. 
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To this plea, by leave of court, plaintiff filed sev- 
eral replications, and to these replications defendant filed 
lengthy rejoinders, and plaintiff filed rebutters, which 
make simply an issue on the replication. 

The issues raised by the record are: 

Ist. Was the subscription as made and bonds as 1s- 
sued by the board of connty commissioners valid and 
‘binding on Shelby county ¢ 

2nd. If not originally valid and obligatory, has the 
defendant county, by receiving, voting and retaining the 
stock, levying and collecting taxes, and paying certain 
bonds issued and the interest thereon, and by alleged as- 
surances to the plaintiff in error that the same were valid 
and would be paid, ratified the subscription and estopped 
itself from asserting their invalidity % 


BRIEF AND ARGUMENT. 

The defense of this suit rests upon the ground that the 
subscription as made and the bonds issued by the Board of 
Commissioners of Shelby county are not binding and obliga- 
tory on the defendant in any manner, because the same were 
executed by a body of usurping corporate officials, proceeding 
under a void act of the Legislature, and therefore without 
authority. Being ah illegal body, all their acts were abso- 
lutely void and utterly incapable of being ratified or confirmed 
by the rightful corporate officials upon their return to power. 


From the time of the adoption of the constitution of 
Tennessee, in 1796, down to the passage of the acts of the 
Legislature of March 7, 1867, creating a Board of Com- 
missioners, the local government of each county in the 
State was managed and controlled by the county or quar- 
terly court of each county, composed of the justices of the 
peace of each district in said counties. 


To wipe out and destroy this ancient representative of 
local government and administration of county affairs the 
act of 1867, chapter XLVI, “ Appendix A,” was passed, 
creating for Shelby county five commissioners, to be ap- 
pointed by the governor of the State, vesting them with all 
the powers and duties of the quarterly court. Similar 
acts in 1868 were passed by the Legislature for the coun- 
ties of Madison, White and Sumner. This form of gov- 
ernment applied solely and exclusively to four counties of 


, 


the state of Tennessee. 


We insist that the county court of quarterly ses- 
sions, composed of the justices of the peace of each dis- 
trict of the county, was and is a tribunal of civil gov- 
ernment, recognized by the constitution of 1834, and 
alone had the power to make the subscription and issue 
the bonds; that the Legislature did not have the con- 
stitutional power to pass an act abolishing it; that this 
act was not the law of the land within the meaning of the 
constitution, but an exceptional enactment applicable to 
one or more counties, and not a general law operating 
equally and alike over the entire territory of the State of 
Tennessee; that it created officers wholly unknown to or 
recognized by the laws of Tennessee—not chosen by the 
people, but appointed by the governor—clothing them 
with power to lay taxes on the people. This was illegal, 
and said act of the Legislature was unconstitutional and 
void. 

The constitution of 1796 recognized the county court 
as one of the existing institutions of the political and 
civil divisions of the territory comprising the State. The 
constitution of 1834, which succeeded that of 1796, and 
the same existent at the time of the passage of this act, 
set forth the duties of the justice of the peace who con- 
stituted the county court. 


The first recognized the county court as an established 
representative of the eounty by speaking of it by name, 


E.cto-aayrnee onnaasabaaalllipaiengeaseinvaiaedaisceineee-omaeeanaalciantianaegeeaat teal aeaeeee 
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while the second recognized it also, but in a ditterent man- 
ner, by providing for the officers of that court and defining 
their duties. 

Article 6, Constitution 1796. | 

Article 7. Section 1. Constitution 1834. 

That by “justices of the peace” in article 7, section 

1. of constitution of 1834. was meant precisely the same 


_thing as “county courts” in article 6 of the constitution 


of 1796. 
Pope vs. Phifer, 3 Heiskell, hereinafter fully 
eited. 

[t is argued by the opposing counsel that the legisla 
ture can do all acts not prohibited by the constitution of 
the State or of the United States. This is true, but the 
prohibition to exercise a particular power or make a par- 
ticular enactment need not however be expressed, but may 
be implied. And such implication may be said to fairly 
arise when it can be seen from the constitution that cer- 
tain arrangements therein provided for, or certain institu- 
tions or parts of the existent organizations of the State 
are referred to as being the agencies charged with the per- 
formance of certain duties by the terms of that instrument, 
and that the existence of these agencies was contemplated 
as continuing, and was thus, however remotely, recognized 


by the constitution. 


Such references would amount to a fairly implied con- 
stitutional establishment of, or recognition and continu- 
anee of such existing agencies or organizations. 

[bid. 

On the 9th day of April, 1867, a short time after the 
Dassage of this act, the justices ot the peace ot the county 
court of Shelby county, as such, and as citizens and tax- 
payers of the county, filed their bill in the chancery court 
of the county, claiming under advice of counsel that the 
said act was uneonstitutional and void. and that. this 


Board of Commissioners were usurpers, etc. See P. R., 
page &l.. 

The case having been decided adversely to complai- 
nants, they appealed to the State supreme court, and pend- 
ing this litigation in the higher eourt, these bonds were 1S- 
sued by said Board of Commissioners. 


Before this case was reached for final hearing, the su- 
preme court of the State in the above mentioned case of 
Pope, et. als., vs. Phifer, et. als., reported in 3 Heiskell, 
page 683, passed directly upon a similar statute enacted 
by the legislature for Madison county, and extended to 
White county, wherein it decided, after a thorough and 
elaborate investigation, the following points : 


(1) That the aet of 186%, creating a Board of Com- 
missioners for Madison and extended to White county, 
conferring on such Commissioners, appointed by the Gov- 
ernor, the powers of justices ot peace ot quarterly courts, 


1 unconstitutional and roid. 


(2) That the county court is one of the institutions of 
the State, recognized in the constitution, and the powers 
conferred by the constitution upon the justices of the 
peace, in their collective capacity, are intended to be exer- 
cised in the county court. 


(3) The power to be conferred upon counties to tax, 
cannot, by any special or local law, be taken from the jus- 
tices of the peace, as a county court, and conferred on local 
tribunals of particular counties, composed of Commission- 
ers appointed by the Governor, even temporarily. 


(4) Taxation by the county court preserves the prin- 
ciple of taxation by the representative of the tax payers, 
which the other system infringes. 

The case of State ex rel Walker, et. als. vs. Merriman, 
et. als., Commissioners, was decided in the same manner 
as the case of Pope, et. als., vs. Phifer, et. als. See P. R. 


page &1, declaring these very commissioners to have 
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usurped the ottice under which they executed and delivered 
the bonds in suit. 


Following these cases was that of Butterworth vs. 


Shelby county, Mss. 1871, a suit instituted to hold the 
CO ‘-' Shelby liable tor certain county warrants issued 
bi Commissioners and signed by the president 
the urt reaffirmed the decision in Pope, et al., 
vs. | and Walker, et al., vs. Merriman, et al., 
holdiy fF [S867 unconstitutional and roid, and giving 
fo said “Stoner HO VOTE power unde r said act than if no 


act had ever passed, and hence that county warrants issued 
by the Board of Commissioners were void, whether in the 
hands of the first taker or an indorsee. 


In State vs. Peacock, M. &., 1871, the defendant was 
indicted for taking upon himself to exercise and officiate 
in the office of the president of the Board of Commis- 
sioners of the county of Sumner. It was held that the 
statute creating the officer of commissioner was unconstitu- 
tional and void, and the ottense charged did not come 
within the provision of the eode. 


Opposing counsel attack the decisions of the supreme 
court of the State on these questions, and accuse it of in- 
consistency and vacillation, and claim for these reasons 
they will not be followed. The eases referred to do not 
justify the assault. 


Whenever the question involving the validity of the 
acts of the commissioners has come betore the supreme 
court of Tennessee the result has been the same, the court 
uniformly holding in accord with the cases cited. 


In State vs. McLean, 8 Heiskell, 237-8, the court held: 
“ That the law creating the board of county commissioners, 
so far, at least, as it authorized said board to usurp the 
constitutional functions of the county court, was in viola- 
tion of the constitution. and their acts without authority 
of law is a proposition not denied.” 


ln Leuhrmann vs. Taxing District, 2 Lea, page 444, a 
r ted case, the question as to the power of the Legislature 
to abolish municipal corporations was involved, and the 
court elaborately discussed the subject, and in course of 


reasoning made the following declaration : 


“Although municipal corporations existed at the 
“adoption of the constitution and are recognized by it, vet 
“no provision is made in it for their existence or perpetuat- 
‘ing any of their forms or rights, as in the case of the 
“county courts, citing and adopting the law as laid down 
“in Pope vs. Phifer.” 

The plaintiffs counsel miseconceive the opinion of 
Judge Freeman in Lauderdale Co. vs. Farguson, 7 Lea, 
166. That case did not involve the validity of the ap- 
pointment of a Board of Commissioners. The contro- 
versy was as to the validity of the act allowing county 
courts, a majority of the justices present concurring, to 
subseribe stock in aid of railroad companies passing 
through said county, and his reasons clearly distinguish 
the two classes of cases, and on page 166 the court but re- 
attirms the law as declared in Pope, et als., vs. Phiter, 
et als.: 

“Every county is a corporation and the justices of 
the county court assembled are the representatives and 
authorized to act for it. In view of this, as well as the 
general theory that underlies our system of state govern- 
ment, the county courts are the appropriate bodies to do 
ull that is to be done by the counties, the county court as- 
senibled, the representatives of the corporation.” 


The ease of Halsey vs. Gaines is cited as impliedly 
overruling the case of Pope, et als., vs. Phifer. We beg 
leave to say it does nothing of the kind. The court there 
distinctly recognizes the fact that if the system of circuit 
or chancery courts was destroyed the act of abolishing 
Halsey’s court would be uneonstitutional. Here the en- 
tire system of county courts in three or four counties was 
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wiped out and a new system, unknown to the constitution 
of Tennessee created; but, moreover, the sole question 
before the court in this case was whether a circuit judge, 
whose court had been abolished by the Legislature that 
created it, was entitled to his salary tor the term to which 
he was elected, the abolition having transpired before 
the expiration of his term. 


The ease is, theretore, not authority against those al- 
ready eited and quoted by us In support of the question 
presented. 


The eases of Moore vs. State, 5 Sneed and Wileox vs. 
State, 5 Heiskell, decided before Pope, et. als. vs. Phifer. 
et. als., and other eases cited above, involved the validity 
of acts creating local courts, not gor rning rife nets,” and 
were never intended to be classed by the State courts with 
cases involving such questions as were decided in Pope vs. 
Phifer, et. als. 


This is manifest from a portion of the opinion which 


holds : 


“We do not mean in this opinion to adjudge or decide 
anything upon the question of the organization of special 
courts, or of tribunals of any kind in counties, such as 
special criminal courts, but confine this opinion to the 
simple quession of the power of the legislature to overturn 
the local government, so to speak, of a county, displace 
the assemblege of the recognized organization representing 
the county to whom duties are assigned by the constitu- 
tion, and place in its stend other organization unknown to 
our past history up to the passage of the law of which the 
act of 1568 is a part, and never contemplated by the con- 
stitution nor purposed or provided for in that instrument. 


The supreme court of Tennessee has had but one opin- 
ion in regard to the above named acts, and that has been a 
united and persistent one, wherever and whenever the 
question has been raised, first and last. to hold them un- 
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constitutional, and the acts of the persons holding offices 
under them, illegal and void. 


The constitution of Tennessee limited the taxing 
power to the legislature, and designated the county court 
as the instrumentality for fixing the rate and providing 
tor the collection of taxes for county purposes. 

Art. 2, See. 29, Const. 1834. 

This chosen instrumentality and prescribed mode 1s 
in exclusion of all others. 

8 Heisk., 682, 691, 692 & 693. 
6 Cold., 128-133. 
L Yerger, 452-454. 

The supreme court of Tennessee has uniformly, in 
construing above section of constitution, held that the 
Legislature had no power to delegate the taxing power, 
except to counties or incorporated towns. 

2 Lea, 443. 
8 Heisk., 857. 
1 Yerger, 452. 


The endeavor, by the act of 1867, to create the Board 
of Commissioners for Shelby county and to take away 
from the county court the power to impose county taxes, 
was repugnant to the constitution and void. 

$3 Heiskell, 682. 

The act of 1867 under discussion is violative of sec- 

tion &, article’x1, of the constitution, which provides: 


“The Legislature shall have no power to suspend any 
‘general law for the benefit of any particular individual, 
“nor to pass any law for the benetit of individuals, incon- 
“sistent with the general laws of the land; nor to pass 
‘any law granting to any individual or individuals, rights, 
‘“vrivileges, immunities, or exemptions, other than such as 
“may be, by the same law, extended to any member of 
“the community who may be able to bring himself within 
“the provisions of such law.” 
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It is clearly a suspension of the general law for the 
benefit of only the four counties named in the ditterent 
acts. 

The Legislature may suspend the operation of the 
general laws of the State, but where it does so the suspen- 
sion must be general and cannot be made for individual 
eases or tor particular localities. 

Cooley's Constitutional Limitations, p. 490. 

A law of the land is a rule embracing and affecting 
all persons in general, or all persons who exist and may 
come into like state, while a partial law embraces only 
a portion of those persons who exist in the same state 
and are surrounded by like circumstances. 

3 Hump., 1990. 
2 Sneed, 121. 
14 Lea, 523. 

If we are correct in our understanding of the law us 
laid down in whi ‘unbroken seri 3” ol decisions of the 
highest tribunal of the State of Tennessee, the proposition 
that the subscription was made and the bonds sued on 
herein were issued by usurping corporate officials, acting 
under an unconstitutional enactment of the legislature, has 
been fully maintained, and the county of Shelby is not in 
any manner bound for the payment thereof, 

This is undoubtedly the law Ol Tennessee, and enforeed 
by its courts. 

The questions determined in these cases were purely 
“domestic” or “local” —cases not involving in the slightest 
degree any Federal matter, constitutional or statutory— 
involving nothing more than the coustruction of a 
statute passed in violation of the constitution of the State 
regulating the internal government of its civil institutions. 

The right to determine such questions was never in- 
tended to be, and never has been, denied to the State au- 
thorities. 

Storey, on the Constitution. 1392. 
Aspinwall vs. County of Davis, 22 Howard. 
Dartmouth College, 4 Wheat, 627. 
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There is no contrariety of opinion on this subject in 
Tennessee, but as the cases cited show, an absolnte unan- 
imity of opinion. 


Will this court then adopt these State decisions as 
the law on the subject? At a very early day it was 
announced that in cases depending upon the constitution 
or statutes of a State this court would adopt the con- 
struction of the statutes or constitution given by the 
courts of the State when that construction could be ascer- 
tained. 

Polk’s Lessee vs. Wendell, 9 Crouch, 87. 


The established doctrine in Nesmith ‘vs. Shetdon, 7 
Howard, 812, that the Supreme Court of the United 
States would adopt and follow the decision of the State 
courts in the construction of their own constitution and 
statutes when that construction has been settled by the 
decisions of its highest tribunals. 

Walker vs. State Harbor Com’rs., 17 Wall, 648. 
Elmwood vs. Marcy, 2 Otto, p. 294. 


“Its interpretations are accepted as the true interpre- 
tation, whatever may be our opinion of its soundness.” 
Fairchild vs. County of Galloway, 100 U. 8, 
Rep., p. 52. 

Edmendort vs. Taylor, 10 What., 152. 
Green vs. Neal’s Lessee, 6 Pel., 291. 
Leffingwell vs. Warren, 2 Black, 549. 
Sumner vs. Hicks, 532. KAn 
Olcott vs. Supervisor, 16 Wall, page HR89, 


State Railroad Cases, 92 U.8., 575. 


“The same reasons that require that the final decis- 
ion upon all questions of national jurisdiction should be 
left to the national courts will also hold the national 
courts bound to respect the decisions of the state courts 
upon all questions arising under the State constitution 
and laws where no question of national authority is in- 
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volved, and to accept those decisions as correct and follow 
them whenever the same questions arise in the national 
courts. 

Cooley, Cen. Lim., *13. 

Judiciary Act of 1789. 


“Tt is the settled rule of this court in such cases to 
tollow the decisions of the State Courts.” 
1 Wallace, 206. 
101 U.S8., 686. 
101 U.S8., 676. 
111 U.8., 406. 
109 U.8.,- 104. 
105 U. S8., 71-294. 
105 U.S8., 667. 


But it is said that there are many exceptions to this 
rule. Does this case come within the rule? The weight 
of authority in this court shows it does not. The ques- 
tion determined in the above cited cases ot the state court 
did not involve the validity of any contract. Nothing 
more than the regulation of the organic law of a few of 
the counties of the State. 


When the settled decisions of the highest court of a 
State have determined the extent and character of the. 
powers which its political and municipal organizations 
shall possess, the decisions are authorative upon the courts 
of the United States. 


Claiborne county vs. Brooks, 111 U.8., 406. 


In such cases we submit with confidence this court 
will accept these decisions of the State court as the rule of 
law for its government here. 

94 U.S8., 267. 
16 Wallace, 678. 
92 U.3., 289. 
95 U.S., 360. 
100 U.S., 47. 
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llowever, it is seriously contended by plaintift in error 
that if the Board of Commission of defendant county was 
not a de jure court it was a de facto court, and hence the 
county is bound. 

There must be a legal office in existence, which is be- 
ing improperly held, to give to the acts of the incumbent 
the validity ofan officer de facto. 

[lildreth vs. MelIntyre, 1 J. J. Marshall, p. 296, 
(Ky. Rep.) 
Butterworth vs. Shelby County, Mss. 1871. 

In the last named case the supreme court held that 
the President of said Board could not be a de facto officer, 
as there was no legal Board of which he could be Presi- 
dent, and no vacancy in the legal organization. 


[t will be found upon an examination of the author- 
ities cited by opposing counsel in which the courts have 
have recognized the acts of officers de facto as binding and 
valid, they were instances of illegally holding offices which 
had a legal existence, and not cases where the pretended 
officers were USUrpers. 

When there is no legal office, there can be no officer 
de tucto. , 

Carlton vs. People, 10 Minn., p. 250. 

The doctrine involved here is one of protection to the 
public and third persons on the ground of public policy, 
they not being required to inquire into or be compelled to 
show title in an officer. When, therefore, in civil cases 
the public or third persons have knowledge that the offi- 
cer was not an officer de jure, the reason for validating 
the acts to which they submitted or which thev invoked, 
failed and the law no longer protected them. 

State vs. Carroll, 13 American Law Ret., p. 175. 
Rex vs. Lile, Strange Rep., 1090. 
Rex vs. Level, 6 East, 356. 
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Where the plaintiff in error appeared before the 
county court in October, 1871 (P. R., page 47), he knew, 
as a matter of fact, that the highest tribunal of Tennessee 
had decided the commissioners who issued the bonds in 
suit were usurpers, and that the act under which they 
held office was unconstitutional and void, 


After this he purchased the bonds in suit. Can he now 
be heard to say that the commissioners were a de facto 
set of officers, when he had knowledge that the court of 
last resort had decided that they were not de jure officers ¢ 
reason and authority say not. 

The Board of Commissioners of defendant county 
were then neither de jure or a de facto court and possessed 
no power or authority to make the subscription and issue 
the bonds aforesaid. 

The want of power in the Board of Commissioners to 
make the subscription and issue the bonds invalidated 
them in the hands of either the first taker or in those of a 
subsequent holder. 

When county bonds to a railroad company are issued 
without authority they are invalid in the hands of an in- 
nocent purchaser. The authority to contract must exist 
before any protection as innocent purchaser can be claimed 
by the holder. ) 

Marsh vs. Fulton Co., 10 Wallace, p. 676. 
Township of Elmwood vs. Mary, 92 
Rep., 289. 
Harshman vs. Bates county, 92 U.S. Rep., 569. 
Ottawa vs. Casey, 108 U.S., p. 111. 


Lewis vs. City of Shreveport, 108 U.S., p. 283. 


IT] 


[t is insisted on the part of the plaintiff in error that 
the county court, the rightful officials, on their return to 
power, on the 15th Novembor, 1869, and thereon until the 
5th May, 1870, when the new constitution went into eftect, 
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ratified the act of the Board of Commissioners in making 
said subscription and issuing the bonds, and the defendant 
county is therefore bound. 


The act of the legislature creating said Board of Com- 
missioners having been declared unconstitutional and void 
by the highest tribunal of the State, as we have already 
shown, all the acts of this Board of Commission were, in 
law, absolute nullities. 

“An unconstitutional statute stands as if it had never 
been. Rights can not be built up under it; contracts 
which depend upon it for their consideration are void. 
[t constitutes a protection to no one acting under it, and 
is to be regarded as having never at any time been pos- 
sessed of any legal force whatever. 

Cols. Con. Lim. 187. 

In the ease of Aspinwall vs. Davis, 22 Howard, p. 364, 
the charter of the Ohio & Mississippi R. R. Company au- 
thorized the counties throngh which the road ran to take 
stock and issue bonds as payment. 


This court held neither the charter nor the vote of the 
citizens in favor of a subscription constitute a contract with 
the company until the subscription is actually made by the 
proper ofheers of the county. 


The Board of Commissioners of Shelby county were 
not the proper officers of the county to do any act or acts 
for it. Indeed they were not agents for the county in any 
sense or for any purpose. 

The person or officer whose act or acts are the subject 
of ratification must have a legal existence and the sem- 
blance of legal authority at least. in order to predicate a 
ratification. 7 

The fact is. Shelby county at the time of the making 
of this subscription and issuances of these bonds had no 
agent or agents. The justices of the peace composing 


the county court, the rightful corporate officials of this 
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county, had been displaced by a body of men claiming to 
be officers, but who were in law trespassers and usurpers. 
The civil government of the county was practically 
without “form” These persons could do no valid act. 
They were agents for no one and for no purpose, and 
nothing they did can be the subject of ratification. 
Corporate ratification cannot make a municipal bond 
valid which was void when issued, for want of power to 
make it. 
The ratification of a public corporation of an act origi- 
nally void is of no effect. 
Howe vs. Helton, 27 Conn., 558. 
People vs. Flagg, 17 N. Y., 584. 
Mills vs. Gleason, 11 Wis., 470. 
Blew vs. Bear River Co., 20 Cal., p. 602. 
Burrell vs. Berton, 2 Clift Ct. Ct., 490. 
March vs. Fulton, 10 Wall, 677. 
Lewis vs. Shreveport, 108 U. S., 282. 
Ottawa vs. Carey, 108 U.8., 110. 


[t matters not whether the county levied tax to pay 
and did pay other bonds of this issue, or that it retained 
and voted the stock, ete. These things are of no avail to 
plaintiff in error if the want of authority existed in the 
beginning. 

City of Ottawa vs. Carey, 108 U.8., 110. 
Lewis vs. Shreveport, 108 U. 8., 282. 


At the time these supposed acts of ratification occurred, 
the cause of Walker, et. als., vs. Merriman, et. als., was 
pending in the State supreme court undetermined, and 
none of the cases referred to above as authority on this 
point had been decided, and the county court was ignorant 
of its rights and duty in the premises. 

There was then nothing that the county eourt could 
ratify on their return to power, there had been no legal 
subseription and no valid issuance and execution of the 
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bonds, and therefore no contract upon which a ratification 
could rest. 

Nothing short of a tormal act equivalent to a legal 
subscription, made in accordance with the acts of the leg- 
islature, would be sufficient to give legal life and validity 
to a subseription and issuance of bonds void ab initio. 

This could have been done by the county court, as the 
governing agency of Shelby county, under see. 6 of chapter 
47, acts of 1867, a majority of the justices in Commission 
assembled, concurring, prior to May 5, 1870, but it was not 
done. 

And while an original subscription could have been 
made by the county court under the aforesaid act, up to 
the adoption of the new constitution, it could not, for want 
ot legislative power, ratify il subscription made by persons 
not agents of the county, and acting without authority. 

The power of. ratification had not been bestowed by 
the legislature on the county court of Shelby county. 

Municipal corporations possess only such powers as 
are expressly granted by the legislature, or that may be 
implied from such grant. 

Ottowa vs. Carey, 108 U.S. p. 110. 

The record, page 34, reveals the tact that the acts 
of ratification relied on were defectively performed, 
that is to say, a less number of the justices of the court 
voted for the levy of the tax than were required by the act 
of the legislature, to vote for the subseription and issu- 
ance of bonds, which, if held valid, would present the 
anomaly of confirming au act by an authority less potential 
than that required to perform the original. 

Ratification is inoperative if the party attempted to be 
charged was not competent to make the contract in ques- 
tion when the same was made, nor when the supposed 
acts of ratification were performed, or if the contract was 
illegal, immoral or against publie policy. 

Schenk vs. Supervisors, 5 Wallace, 781. 
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The question in this case involved the ratification ot a 
lawtul act improperly performed. The defective execu- 
tion of a power to issue, while here there was no power to 
issue, The bends were void ab initio and there can be no 
ratification. 

People vs. Flagg, ve nee 4 


The general <loctrine is that a ratification can only be 
made when the principal at the time possesses the power 
to do the act ratified. He must be able at the time to 
make the contract to which, by his ratification, he gives 
validity. | 

' McCracken vs. San Francisco, 16 Cal., 624. 

A ratification being in effect upon the act of an agent, 
equivalent to the possession by him of a previous authority 
and operating upon the act ratified in the same manner as 
though the authority of the agent to do the act existed 
originally, can only be made when the party ratifying pos- 
sesses the power to pertorm. 

Marsh ys. Fulton county, 10 Wallace, 677. 


Shelby county had no power through the Board of 
Commissioners, and the County Court only had power 
previous to the constitution of 1870 to subscribe the stock 
and issue the bonds, a majority of the justices of the peace 
concurring. No action of this character is shown by the 
record. 

[V. 

Such was the state of the case up to May 5, 1870, 
when the new constitution went into effect. Article 11, 
section 29, of said constitution inhibited and forbade the 
defendant from giving or loaning to or in aid of any per- 
son, company, association or corporation the credit of said 
county, and from becoming a stockholder with others in 
any company, association or corporation, except upon 
an election first held by the qualified voters of such 
county and the assent of three-fourths of the votes cast at 
said election. It is not pretended that this question was 
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ever submitted to a vote of the people ot the county atter 
the adoption of the constitution of 1870. 


And further, it is not pretended that the county court, 
from the time it resumed control of the affairs of the 
county, viz., November, 1869, to May 5, 1870, made any 
subseription to said railroad and issued the bonds in aid 
thereto, as provided by acts of Legislature of Tennessee. 


So we insist when the new constitution went into 
effect the status quo remained unchanged. There had 
been no legal subscription and issuance of bonds, and no 
corporate ratification sufficient to make a void act a bind- 
ing one, if such a thing could be done, and there was 
no contract to be affected by the adoption of the new 
constitution, and in order to make the subscription the 
constitution had to be complied with. 


The question then is narrowed down to this: Wasthe 
action of the court at its October term, 1871, relied on as 
an estoppel, such as was equivalent in law to submitting 
the matter, according to article 11, section 29, of the con- 
stitution of 1870, to a vote of the people of the county? 
If it was not, and the most liberal interpretation of its 
meaning and intent cannot support such a view, then what 
was done or transpired at said term does not operate as an 
estoppel on the defendant to show that the bonds were is- 
sued without authority and not binding on it, even in the 
hands of an innocent holder. The case of the Locomo- 
tive Works vs. County of Tipton, 13 Otto, relied on in 
support of the question of estoppel, presented an entirely 
different question. There the subscription was made and 
the bonds issued by the county court, the rightful agents 
of the county, and it was proper and legal for it to waive 
the fraud complained of, and confirm and ratify what had 
been done by its predecessors. 

Here the subscription: was made and bonds issued by 
persons not agents or representatives of the counties, but 
trespassers and usurpers. 
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There is no analogy between the cases. 

The law will not sustain the ratification or attempted 
ratification of such acts, and that which cannot be the sub- 
ject of ratification cannot be the basis of an estoppel. 

Huyes vs. Holly Springs, 114 U. 8., 220. 

It is argued by opposing counsel that when the con- 
stitution of 1870 went into eftect that the subscription 
had been made and the bonds issued, hence it was an 
executed contract, and the adoption of this constitution 
could have no bearing on it. 

In the light of the authorities of the highest tribunal 
of the State, and which we confidently believe the 
court will follow, already cited by us, showing conclu- 
sively that the acts of said Board of Commissioners were 
wholly void, this proposition cannot be seriously enter- 
tained for a moment. 

And again, the effort to hold the defendant on the so- 
called acts of ratification transpiring between the 15th day 
of November, 1869, and the 5th of May, 1870, will be as 
difficult as the first proposition, because there is as little 
foundation in law for one as the other, the principle being 
that an act done by one having no power and thereby 
void in law, no character of act or acts tending towards 
ratification can make it valid and binding. 


This principle is fundamental, and if the foundation 
falls the entire superstructure reared upon it must fall 
with it. 

This court, more than twenty-five years ago, handed 
down the law that must settle beyond question the result 
of this case in favor of defendant. 

The charter of the Ohio & Mississippi Railroad Company, 
passed by the legislature of Indiana in 1848, and a supple- 
ment in 1849, authorized the County Commissioners of a 
county through which the road passed to subscribe for stock 
and issue bonds, provided a majority of the qualified voters 
of the county voted, on the Ist of March, 1849, that this 
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should be done. The election was held on the appointed day 
and a majority of the voters voted that this subseription 
should be made. But before the subscription was made, 
the State adopted a new constitution, which went into 
etfect the Ist of November, 1851. One of the articles pro- 
hibited such subscriptions, unless paid in cash, and pro- 
hibited, also, a county from loaning its credit or borrowing 
money to pay such subscriptions. 

In 1852 the County Commissioners of Davies county 
subscribed for stock in the railroad company and issued 
their bonds for the amount. | 

The provisions of the railroad charter authorizing the 
Commissioners to subscribe conferred a power upon a pub- 
lic corporation or civil institution of government which 
could be modified, changed, enlarged or restrained by the 
legislative authority, the charter not importing a contract 
within the meaning of aclanse of the constitution pro- 
hibiting a State from passing a Jaw impairing the obliga- 
tion of contracts. 

The mere vote to subscribe did not of itself form such 
a contract with the railroad company as would be pro- 
tected by the 10th section of the 1st article of the consti- 
tution of the United States. 

Until the subscription was actually made the contract 
was unexecuted. The bonds were issued in violation of 
the constitution of Indiana and are therefore void. 

Aspinwall vs County of Davies, 22 Howard, 364. 

The doctrine announced in this case was reaffirmed 

in Wadsworth vs. Supervisors, 102 U. 8., 554. 
2 

The consideration of the question of ratification and 

estoppel, invoked in aid of plaintiff in error, leads to a 


discussion of one that raises the point, was he a bona fide 
or innocent holder of the bonds and coupons in suit? 

Up to the time of the issuance of the bonds, in 
March, 1869, the validity of the acts of 1867, creating the 
Board of Commissioners, had not been passed upon by the 
State court, and there had been no adjudication on the 
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subject by the highest tribunal of Tennessee, except that 
it had been decided by that court that the taxing power 
could not be delegated by the Legislature to any other 
than counties or incorporated towns and that taxation 
without representation was a violation of the cardinal 


principles of our government. 


Marr vs. Enloe, 1 Yerger, 452. 


State vs. Ross, 7 Yerger, 74. 


This was one of the objectionable and fatal grounds 
to the validity of the act of 1867, creating the board, as 
declared in Pope vs. Pheifer. Supra. 


These cases were declaratory of what the law of the 
State was on questions involving the same .principles at 
the time of the issuance of these bonds and were as much 
a part of the statute as the words composing the statute 
itself. 

The judicial construction of an enactment of the leg- 
islature is as much a part of it as the words of the act, 
and enters into and forms a part of all contracts made by 
virtue of its existence. 

8 Wallace, 294. 
16 Wallace, 679. 
4 Wallace, 197. 

The plaintiff purchased the bonds in suit after his ap- 
pearance before the county court in October, 1871, when, 
it is asserted, the detendant made such assurances that it 
is now estopped to deny its liability thereon, 


Record, p. &. 


When this occurred the cases of Pope vs. Phifer and 


other cases heretofore cited had been decided and forever 


settled the legal statutes of the officials issuing the bonds. 
And the plaintiff being tully informed and chargeable 
with the legal eftect, became the owner of the bonds at 
at his peril. 
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These bonds are stamped in the face with the recital 
that they were issued by authority conferred by the act of 
1867 upon the County Commissioners. | 


Record, p. 4. 


An act at that time by the supreme court of the state 
decided to be unconstitutional and the persons holding 


office under it usurpers. 

A purchaser under such circumstances cannot be an 
innocent holder. 

Ottawa vs. Carey, 108 U.8., 124. 

A purchaser who has notice of any defect or vice 
in the origin of bonds is chargeable with such notice and 
will not be upheld as an innocent holder. 

County of Warren vs. Marcy, 7 Otto, 105. 

The holder of bonds and coupons will not be per- 
mitted to recover judgment thereon when the recitals 
therein are sufficient to put him on enquiry. _ 

Harshman vs. Bates county, 2 Otto, 575. 

Even a bona fide holder is required to look to the suf- 
ficiency of recitals in bonds and the validity of legisla- 
tive enactment under which they were. issued, much less 
one buying bonds, as plaintiff did, issued under void au- 
thority and with knowledge of that fact. 

103 U.S., 683. 
104 U.S., 579. 
102 U.S., 634. 
94 U.S., 429. 

We submit the errors assigned cannot be sustained, 

and the judgment of the court below should be affirmed. 


R. D. JORDAN, 
Of Counsel for Defendant. 
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APPENDIX A. 


ACTS OF 1867 CREATING BOARD OF COMMISSIONERS. 


Section 21. Be it further enacted, That there shall 
be established in the county of Shelby, in this State, a 
Board of County Commissioners, to consist of five persons, 
who, previous to their appointment or election, shall have 
been residents of said county not less than two years, each 
to serve for the period of five years and until his successor 
is elected and qualified, except only in case of appoint- 
ment, as hereinafter provided, one of whom shall be 
elected by the qualified voters of said county on the first 
Saturday of March of each year, the first election to take 
place in the year A. D. eighteen hundred and sixty-eight, 
and annually thereafter, and until which elections shall 
take place the said commissioners shall be appointed by 
the governor of this State, who shall designate in the 
commissions to be issued to each member of said board 
the period at which their times of service shall successively 
expire, the first to hold from the date of his appointment 
until the election in March, A. D. one thousand, eight 
hundred and sixty-eight; the second until the election in 
March, one thousand, eight hundred and sixty-nine; the 
third until the election in March, one thousand, eight 
hundred and seventy: the fourth until the election in 
March, one thousand, eight hundred and seventy-one, and 
the fifth until the election in March, one thousand, eight 
hundred and seventy-two. The last named to be commis- 
sioned as president of said board and to hold his office as 
such until the term ot his office as commissiouver shall ex- 
pire, after which each member of said board shall be the 
president thereof, from the commencement until the close 
of the last year of his term of service. 
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Sec, 25. Be it further enacted, That all the powers 
and duties which are now vested in and performed by the 
quarterly court of said county shall be vested in the said 
Board of Commissioners, and in addition to the powers 
now conferred by law the said board shall have authority 
to insure the publie buildings and other property of the 
county; to order and contract for surveys and maps of the 
county; to provide for payment of expenses and furnish- 
ing court rooms; to establish grades; to purchase record 
book and all necessary stationery for their own use, as a 
board, and for the clerk’s offices and other courts in the 
county; to provide for the compensation and expense of 
jurors as fixed by law; to appoint an attorney for the 
county, whose duty it shall be to prosecute and defend all 
suits in behalf of the county, advise said commissioners 
upon all legal questions, to inspect and examine all bonds 
of other officers of the county, prepare forms for blanks 
to be used by said commissioners, attend generally to the 
interest of the county and all other matters properly 
within the sphere of his duties which may be required of 
him by said board; to appropriate money for their own 
and the salaries of other officers of the county; to provide 
such additional compensation to the salaries of the judges 
of the courts of Memphis as may be just and reasonable; 
to subscribe stock in railroads which the county court of 
Shelby county has been authorized, by general and special 
law, to subseribe, and under the same conditions and re- 
strictions, aud to represent such stock in all elections tor 
directors and provide for payment of subscriptions made ; 
to fix the salary of the probate judge, and to make all 
necessary appropriations to carry out the above powers. 
No money shall be drawn from the treasury except upon 
a warrant signed by the president of said Board of Com- 
missioners and countersigned by the county clerk, and 
said Commissioners are hereby vested with all powers 
which, by the code of Tennessee, have heretofore been 
vested in the county court in the following sections of the 
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code of the State, viz., 4206, 4207, 4211, 4212, 4213, 4214 
and 4215. 


APPENDIX B. 


AN ACT for the benefit of the Winchester & Alabama 
Railroad Company, and for other purposes. 
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Sec. 6. Be it turther enacted, That the county court 
ot any county through which the line of the Mississippi 
River Railroad is proposed to run, a majority of the jus- 
tices in commission at the time concurring, may make a 
corporate or county subscription to the capital stock of 
said railroad company, of an amount not exceeding two- 
thirds of the estimated cost of grading the road-bed 
through the county and preparing the same for the iron 
‘ails; the said cost to be verified by the sworn statement 
of the president or chief engineer of said company. And 
after such subseription shall have been entered upon the 
books of the railroad company, either by the chairman of 
the county court, or by any other member of the court 
appointed therefor, the court shall proceed, without fur- 
ther reference or delay, to levy an assessment on all the 
taxable property within the county, sufficient to pay said 
subscription; and the same shall be payable in three 
equal annual installments, commencing with the fiscal 
year in which said subscription shall be made. And it 
shall be lawful for county courts making subscriptions as 
herein provided, to issue short bonds to the railroad com- 
pany, in anticipation of the collection of the annual lev- 
ies, if thereby construction of the work may be facilitated ; 
and in all other respects, except as herein specially pro- 
vided, the capital stock of said railroad company to be 
subscribed by counties, shall be governed by the general 
internal improvement laws of the State. 
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APPENDIX C 


CHAPTER XLV.—ACTS OF 1868-69. 
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Sec. 28. Be it further enacted, That the stock author- 
ized to be subscribed in the Mississippi Railroad Company 
by the county courts or county commissioners of the 
counties along the line of said railroad, may be payable in’ 
not exceeding six annual installments, instead of three, as 
now provided by law. 


* : % * * * 3 : ~ % 


Passed February 12, 1869. 


APPENDIX D. 
CONSTITUTION OF 1796. 
ARTICLE VI. 


Section 1. There shall be appointed in each county, 
by the county court, one sheriff, one coroner, one trustee, 
and a sufficient number ot constables, who shall hold their 
offices for two years. They shall also have power to ap- 
point one register and ranger for the county, who shall 
hold their offices during good behavior. The sheriff and 
coroner shall be commissioned by the governor. 


Sec. 2. There shall be a treasurer or treasurers ap- 
pointed for the State, who shall hold his or their offices 
for two years. 

Sec. 3. The appointment of all officers not otherwise 
directed by this constitution, shall be vested in the Legis- 
lature. 
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APPENDIX E. 
CONSTITUTION OF 1834. 
ARTICLE VI. 
Judicial Department. 


Section 1. The judicial power of this State shall be 
vested in one supreme court; in sueh inferior courts as 
the Legislature shall, from time to time, ordain and estab- 
lish, and the judges thereof; and in justices of the peace. 
The Legislature may also vest in such jurisdiction as may 
be deemed necessary in corporation courts. 


ARTICLE VII. 


State and County Officers. 


Section 1. There shall be elected in each county, by 
the qualified voters therein, one sheriff, one trustee, and 
one register; the sheriff and trustee for two years, and 
the register for four years: Provided, that no person shall 
be eligible to the office of sheriff more than six years in 
any term of eight years. There shall be elected for each 
county, by the justices of the peace, one coroner, and one 
ranger, who shall hold their offices for two years. Said 


officers shall be removed for malfeasance, or neglect of 


duty, in such manner as may be subscribed by law. 

Sec. 2. Should a vacancy occur, subsequent to an 
election, in the office of sheriff, trustee, or register, 1t shall 
be filled by the justices; if in that of the clerk’s to be 
elected by the people, it shall be filled by the courts; and 
the person so appointed shall continue in office until his 
successor shall be elected and qualified; and such office 
shall be filled by the qualitied voters at the first election 
for any of the county officers. 


ARTICLE Xl. 


Section. 7. “The legislature has no power to suspend 
‘any general law for the benefit of any particular individ- 
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“ual, nor to pass any law for the benefit ot individuals, in- 
“consistent with the general laws of the land; nor to pass 
“any law granting to any individuals rights, immunities 
“or exemptions other than as may be by the same law ex- 
“tended to any member of the community who may be 
“able to bring himselt within the provisions of such law; 
‘* provided, always, the legislature shall have power to grant 
“such charters of incorporation as they may deem expe- 
“dient for the public good.” 


ARTICLE Il, 


Sec. 29. “The general Assembly shall have power to 
“authorize the several counties and incorporated towns in 
“this State to impose taxes for county and corporation 
‘‘purposes in such manner as shall be prescribed by law, 
“and all property shall be taxed according to its value, 
“upon the principles established in regard to State Taxa- 


“tion.” 


APPENDIX F. 
CONSTITUTION, 1870. 
ARTICLE It. 

Section 29. The General Assembly shall have power 
to authorize the several counties and incorporated towns 
in this State, to impose taxes for county and corporation 
purposes respectively, in such manner as shall be prescribed 
by law; and all property shall be taxed according to its 
ralue, upon the principles established in regard to State 
taxation. But the credit of no county, city or town shall 
be given or loaned to or in aid of any person, company, as- 
sociation or corporation, except upon an election to be first 
held by the qualified voters of such county, city or town, 
and the assent of three-fourths of the votes cast at said 
election. 
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ExstE1n Norton, Plaintiff in Error,  ) 


vs : No. 194, 
> October Term, 
Suetpy County, State or TENNESSEE, 1885. 
Defendant in Error. 


ADDITIONAL BRIEF FOR DEFENDANT IN ERROR. 


We beg leave to submit the following brief in reply to 
that of Mr. Joseph H. Choate, counsel for plaintiff in 
error. 

We deny that the plaintiff in error is a bona fide holder 
of the bonds here sued on. 

At the time of purchasing them he had full knowledge 
that their validity was disputed, and of the facts and cir- 
cumstances under which they were issued. (Record pp. 
71, 72 and 73.) 

We deny that the legislative authority was conferred by 
: the act of Feb. 25, 1867, upon the county of Shelby. 
That statute confers it upon the county court, a majority 
of the justices in commission concurring. 
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We deny that after the passage of the act of March 9, 
1867, the commissioners thereby created, organized, and 
held the regular terms of the county court. They never 
professed to holdthe county court but merely as the 
board of county commissioners of Shelby county, and 
professed to act in that capacity as provided by the act in 
question. (Record, pp. 20, 25, 26, 27, 29, and 65.) 

We deny that at the regular January term of the quar- 
terly court of the county the commissioners subscribed 
for the stock. No January term of the quarterly court 
was held. . 

The term at which the subscription was made was the 
January term of the board of commissioners of Shelby 
county. (Record, pp. 20 and 25.) 

We deny as stated on p. 4 of the brief of the adversary 
counsel that “ they (the Commissioners) took up and contin- 
ued the business of the court at the point where it had been left 
by the retiring eommissioners.”’ 

There were no “retiring commissioners.” 

The act was intended to, and if it had been valid would 
have abolished the county court and substituted in its 
place a new governing agency for the county of Shelby. 

This governing agency professed to act as the board of 
county commissioners and under the act creating it, and 
in nO sense as a quarterly court. 

We deny that after the adoption of the constitution of 
1870 the county court uniformly treated the issue of 
bonds as the genuine and legal obligations of the county 
of Shelby. 

Their validity was frequently called in question by the 
county court as is abundantly shown by the record. 

In answer to the proposition stated on p. 7 of the brief, 
in reference to the decision of Pope vs. Phifer, we say 
that suits are decided upon the cause of action existing 
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at their inception, and this was done in the case referred 
to, and in every other case in Tennessee involving the 
constitutionality of the act of 1867. 

On p. 8 of the brief the learned counsel in comment- 
ing upon the decision of the Supreme Court of Tennes- 
see in the County Court vs. Butter vorth, says: ‘*The is- 
suing of the tax-warrant was the exercise of the taxing 
power of the county, which had been held in Pope vs. 
Phifer, to vest in the justices of the peace of the county 
the power to hold the quarterly court of the county as 
the county legislature, and as vested in them under the 
constitution of 1834.”’ 

Yet on page 25 of the brief the counsel says, referring 
to the power to issue the bonds now in dispute, it was 
not a power involving the taxing power. 

How can both these propositions be true? The only 
mode of paying the warrants sued on in Batterworth’s 
case was through the levy of a tax. The only mode by 
which the bonds in suit can be paid is the levy of a tax. 

It seems to us that the taxing power was involved 
equally in the issuance of the warrants and the making 
of the subscription and issuing of the bonds. 

The counsel has, on page 10 of the brief, set out at 
length from the record, page 41, the action of the quar- 
terly court adopting the assessment made by the board 
of commissioners for the years 1867, 1868, and 1869, and 
argues that this was an expréss ratification of the acts of 
the commissioners during their term of office in respect 
to taxation, treating them as acts done on the part of the 
county by improper agents. 

It will be observed that the adoption was only the tax- 
ation fixed fur State and county purposes. 

On page 30 of the record the following appears as the 
action of the county commissioners: ‘*On motion, 


* 
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twenty (20) cents was fixed as the rate of taxation on 
each one hundred dollars of real or personal property 
on account of the Mississippi River Railroad bonds.”’ 
‘This was not the fixing of the rate of taxation for State 
and county purposes, but fixing a rate of taxation on 
account of the Mississippi River Railroad bonds, which 
was, under Tennessee law, a special tax. : 
State and county taxes being general taxes for State | 
and county purposes, a railroad tax being a special tax. 
Therefore we insist that instead of the order recited 
being a ratification of this railroad tax it is a repudiation 
of it, upon the principle expressio unius exeluvio alterivs. 
Besides, the order relied upon was adopted on the 
10th day of October, 1871, when the constitution of 1870 
was in full vigor, and which took from the county court 
the power to make subscriptions without a vote of the | 
people. Ax 
Certainly if the court had no power in 1871 to make 
an original subscription without a vote of the people, it | 
| could not ratify and make binding a subscription void in ) 
ie the first instance, even conceding for the argument that 
a there was legislative authority for the county without 
Pe. such vote of the peuple. 
‘ It is evident that the county court did not intend by 
the order of October 11th, 1871, to adopt any tax for the 
Mississippi River Railroad. Ist. From the preamble of 
the order which recites that ‘* whereas the assessment for 
State and county purposes, made by the late so-called com- 
missioners,’ etc. And again, on page 39 of the record, 
the county court by order of July 7th, 1871, set aside 
and vacated a tax which it had levied for this railroad | 
on April 12th, 1871, upon the ground, as the order states, 
‘*that the tax was levied under a misapprehension, or 
without a knowledge of the law in the case, and be- 
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cause the Supreme Court had lately decided that the acts 
of Barbour Lewis, as president of the board of county 
commissioners of Shelby County, were unauthorized and 
void, and because said bonds were issued by said Bar- 
bour Lewis, as president, etc., without the consent of the 
county court, had and obtained according to law.” 


While we concede the proposition (a) set out on the 
bottom of page 13 and on page 14, that an act may be 
constitutional in part and unconstitutional as to the rest, 
yet we deny that section 25 of the act of 1867 complained 
of is such aone. Ist, Because it is not separable, and if 
it were it would be unconstitutional, because it is a 
special law, and falls under the ban of the second pro- 
position established in the case of Pope vs. Phifer, its 
operation being confined to a single county. Constitu- 
tion of Tennessee 1834, sec. 8, art. 11. 

The decision in Pointdexter vs. Greenhow, 114 United 
States, page 271, cited by the learned counsel, is an au- 
thority for the defendant. 

In that case this court held the acts of Virginia uncon- 
stitutional, because they constituted a general scheme to 
impair the obligation of the previous contract of the 
State. 

The act here complained of shows a scheme to abolish 
the quarterly court, and to erect in its stead a new governing 
agency for the county of Shelby not authorized by the consti- 
tution of 1834. 


The argument embodied in (c), pages 18 and 19 of the 
brief, could not avail the plaintiff if it were sound, be- 
cause his right to recover here rests in the power con- 
ferred upon the county commissioners ‘(0 subscribe 
stock in railroads,’ for the power conferred upon a mu- 
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nicipality to make a subscription necessarily carries with 
it the power of taxation. 
Ralls County Court vs. The United States, 105 U. 
S., pp. 735 and 736. 
Loan Association vs. Topeka, 20 Wallace, 98 U. 
S., p. 381. 


The power to levy a tax for counties was resident in 
the quarterly courts, and could not be taken from them 
and conferred on local tribunals of particular counties 
composed of commissioners appointed by the governer. 
Pope vs. Phifer, 3d Heiskell, p. 683. 

We do contend that the legislature could not baie 
created a board of county commissioners and have con- 
ferred upon it the power to make a subscription, such 
power necessarily, in the absence of a negative provision, 
embraced the power to levy a tax, and this could only be 
done by the quarterly court: 


In answer to the argument upon p. 20 of the brief 


we concede that such powers as were vested in the county 
court purely of a statutary nature, the legislature might 
withdraw from it and vest in another tribunal, but we 
say that in order for such an enactment to bea valid 
one it must not be special legislation but a general law, 
applying to all the counties in the state. (Constitution 
of 1834, section 8, article 11.) 

If we understand the doctrine enunciated in the cases 
of Phifer and Butterworth, it refutes the argument of the 
learned counsel embodied in (a) p. 21 of the brief 

On p. 22 of the brief the learned counsel says: “By 
the nineteenth section, alluding to the act of March 12, 
1868, which created the board of commissioners for the 
county of Madison the quorum courts of the counties to 
which the act related are abolished and all their powers 
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and jurisdiction are vested in the board of commission- 
ers.” 

There is no such provision as this in the act of March 
9, 1867, which applied to the county of Shelby. 

The argument on p. 33 is made notwithstanding sec- 
tion 48 of the act of 1867 which in express terms repealed 
all other acts in conflict with it. 

The learned counsel on p. 22 insists that the question 
now presented was not considered or in any way referred 
to by the Tennessee supreme court in the case of Pope 
vs. Phifer, but the very question was determined ad- 
versely to his contention in the Butterworth case. (See 
appendix to brief of W. B. Glisson.) 

We submit that the learned counsel misapprehends 
the decision in Pope vs. Phifer. It did not turn upon the 
question of the power of the legislature to organize the 
county court by transferring its powers and duties from 
the justices of the peace of the county to whom they 
were secured by the constitution to a board of commis- 
sioners appointed by the Governor. 

The decision was that the legislature could not abolish 
the county court and erect such a tribunal as he has 
stated possessing the powers of that court. (See the ex- 
tensive quotations from that case upon pp. 24 and 25 
of the brief.) 

On page 26 of the brief it is said: ‘* The power to 
subscribe to the stock of a railroad and to issue bonds 
therefor was certainly not one of the constitutional 
functions of the county court.” 

We have seen that the power to subscribe carried 
with it the power to tax. The Tennessee supreme 
court in Phifer’s case held that the taxing power must 
be exercised by the county court. but the power to levy 
a tax to pay the subscription was not left to implication 
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by the act of 1867, for it expressly provides “that the 
board of commissiouers shall have power to subscribe . 
stock in railroads which the county court of Shelby county 
had been anthorized by general and special laws to sub- 
scribe and under the same conditions and restrictions 
and to represent such stock in all elections for di- 
rectors and provide for payment of subscriptions as made.” 
The means which municipal corporations have to pro- 
vide for payment of subscriptions is by the exercise of 
the taxing power. (Claborne County vs. Brohks, 111 
U. 8., pp. 406, 407,) and especially the extract from the 
case set out in the brief of Mr. Choate, p. 27. 
It occurs to us that the argument of learned counsel on 
pp. 27 and 28 is felo de se. 
Confessedly the power to issue bonds carried with it 
the. power of taxation, which latter power by an un- 
broken line of decisions of the highest court of Ten- =~ 
nessee is held to be resident in the quarterly court, and 
incapable of being withdrawn by the legislature from 
that court and conferred upon any other tribunal. 
We deny under authority of the cases from Tennessee 
the proposition of the learned gentleman that the legis- 
lature of Tennessee might have originally vested the 
¥ power to subscribe for railroad stock and issue bonds 
& therefor on the part of the county in commissioners de- 
signated by it for the purpose, or after having vested 
itin the county court could withdraw that power and 
confer it upon any other tribunal. 
On page 82 of the brief the learned counsel says: 
“Upon appeal to the court of chancery they were ad- | 
judged by the chancellor to be legally in office. They 8 
were sustained therein by the State authorities.” | 
It will be perceived by reference to section 17 of the 
act that it was provided that no injunction should be 
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granted by any judge or court in this state upon any bill 
alleging or involving the unconstitutionality of the act. 
It was under this provision that the chancellor dismissed 
the bill. Immediately an appeal was prosecuted which 
pended in the supreme court and was finally decided in 
favor of the justices. 


There was never a decision of any court sustaining the 
board of county commissioners or the constitutionality 
of the law. 


The case of McLean vs. the State, 8 Heiskell, page 
235, relied upon by the counsel for the plaintiff was a 
motion made by the State and county against McLean 
and the securities on his official bond. 


The defense was urged by the sureties that the taxes 
collected by him having been levied by the board of 
county commissioners, and his official bond approved by 
them, there could not be a recovery. 

The supreme court of Tennessee held that McLean 
having received the money as State and county revenue, 
and having been properly elected by the people, and ex- 
ecuted a bond, he and his securities were estopped to 
deny that the money collected by him was State and 
county revenue. 

Especially was this so in Tennessee where the statute 
upon the subject of official bonds is intended to cure and 
did cure, as there held every defect in them. 

In the case alluded to the doctrine of Pope against 
Phifer was not doubted, but expressly approved. 

If it were true as contended that the effect of the act 
of Marth 9, 1867, was only to substitute commissioners 
for the justices of the peace and not to disturb the court 
otherwise, which we deny, the authorities cited by the 
gentlemen upon the doctrine of officers de facto would be 
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applicable to this case, if the act was not unconstitutional 
as being a partial law. 

If, as contended by the learned counsel, the effect of 
the act was only to substitute five commissioners in place 
of the justices of the peace in the county court, we con- 
fidently submit that it would be partial legislation vio- 
lative of the section of the constitution of 1834 prohib- 
iting such, and void, as held in the case of Pope vs. Phi- 
fer on this ground. 

We concede that where any office exists, so far as third 
persons and the public are concerned, the actions of the 
incumbent are those of an officer de facto. 

The point we make here, and upon which we confi- 
dently rely, is that there can be no officer de facto with- 
out an office de jure. 

On page 46 of the brief it is argued by the counsel 
that both officer and office may be de facto, and yet the 
act of the officer be valid, and in support of this propo- 
sition he cites the opinion of Jadge Deady In Re Ah 
Lee, 5th Federal Reporter, 899. 

Instead of sustaining the contention of the counsel it 
is an authority against him. 

In that case the facts were that the office of circuit 
judge was created by the constitution of the State, but 
required both this office and that of supreme judge to be 
filled by the same person, until the legislature in the ex- 
ercise of the power conferred upon it provided for the 
election of district judges. 

The third objection made was “ that a person cannot 
be considered an officer de facto unless the office he has 
is said to be in legal existence, and there being no such 
office as circuit judge or judge of the circuit court estab- 
lished by the constitution, the person who acted as judge 
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in the trial of the petitioner in the court was not a de 
facto judge.” Page 908. 

But the learned judge in disposing of this objection 
said: “As to the third point, it is sufficient to say that 
the constitution in effect creates a circuit court in each 
county, to be held by a justice of the Supreme Court, or 
a circuit judge, as the case may be, and such court is the 
office of the judge who holds it,”’ 

‘‘A circuit judge’s office is the court in which he sits, 
the place which he fills, and such is the place or office 
filled by the person who acted as judge upon the trial of 
the petitioner.” Page 909. 

In Carlton vs. The People, 10th Michigan, page 251, 
the question was when the office of supervisor was cre- 
ated. An act of the legislature, approved February 4th, 
1859, was enacted, organizing the county of Muskegon 
from territory which at the time was included in the ter- 
ritory of Oceana and Ottawa counties, and within this 
territory was the township of Oceana, then a duly or- 
ganized township. 

“The act provided that at the annual township elec- 
tion to be held in April next the proper officers for the 
county should be elected, but on account of a constitu- 
tional provision this act did not take effect until the ex- 
piration of 90 days from the end of the session. 

An election was held in April, though the act did not 
go into operation until about May 16. 

The court held that: “In the new county there were 
several organized townships (of which Oceana was one) 
and from time the act took effect they became organized 
townships of said county and their supervisors thence- 
forward were supervisors of such county.” | 

“These supervisors were not elected under the act 
organizing Muskegon county, nor did they derive from 
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that act their powers, nor were their duties imposed by 
it. Such powers and duties spring from the general law 
regulating the election powers and duties of such offi- 
cers.”” ‘{P. 254.) 

And the conviction of Carlton was affirmed on the 
ground that he was the incumbent of an office in a town- 
ship already organized. 

But Campbell Judge Christiancy, J., concurring de- 
clared: “There could not be an office de facto where no 
officer de gure was provided for.” (P. 258.) A proposition 
to our mind axiomatic, and which we think no case can 
be produced to deny. 

The doctrine we contend for on this point is declared 
by the court of Tennessee in the case of Butterworth. 

We concede the doctrine to be clearly established by 
this court that where power exists in the municipality or 
its representatives to make a railroad subseription, and 
this power has been executed defectively, or its execution 
procured by fraud the subscription may subsequently be 
ratified. 

But we insist that where no power to make the sub- 
scription exists ratification cannot be had except by leg- 
islative authority, and if there be a prohibition, such as 
is contained in the constitution of 1870, no ratiflcation 
can be had except when authorized by a proper vote of 
the people. 

No act of the quarterly court subsequent to May 5, 
1870, could amount toa ratification of these bonds, for 
since then that court has had no power to make a sub- 
scription except upon a proper vote of the people, and 
clearly if it had no power to make the subscription in 
the first instance it could not validate a void subscrip- 
tion by ratification, and thisis clearly held in McCraken 
against the city of San Francisco, 16 California, 524, 
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624. Messrs. Poston, of counsel for plaintiff, on page 40 
of their brief quote thus from the opinion of Mr. Justice 
Fieldin that case: ‘It follows also from the general doc- 
trine that a ratification can only be made when the prin- 
cipal possesses at the time the power to do the act rati- 
fied. 

“He must be able at the time to make the contract to 
which by his ratification he gives validity,” and this is 
the doctrine established by this court in all its decisions 
on that subject, as well as by the court of Tennessee. 
(Grenada vs. Brogden, 112 U. 8., pages 271, 272.) 

Under the general improvement law of 1852 all sub- 
scriptions to railroads were reyuired to be authorized by 
vote of the people. 

The act of the 25th of February, 1867, while in dero- 
gation of the general law has been held by this courtand 
the supreme court of Tennessee to to be valid. But be- 
ing in derogation of the general law it mast be strictly 
construed. 

It in express terms requires the subscription to be made 
by the county court, @ majority of the justices of the peace 
in commission concurring. It required this number to make 
the subscription originally and surely a less number could not 
ratify a defective subscription. 

The only act done by the quarterly court prior to the 
adoption of the constitution of 1870, which can be tor- 
tured into an act of ratification, was that of April 10, 1870, 
levying a tax for Mississippi river railroad bonds, which 
was on the 16th of April, 1870, ordered te be collected 
in cash. (Record, pages 33 and 34.) 

When the first action was had there were twenty-two 
justices present, of which eighteen voted for the tax. 
When the second action was taken there were but twelve 
justices present, and as we have before seen there were 
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at that time forty-six justices in commission in Shelby 

county. So on neither occasion was there a majority of 

justices present much less a majority of justices concur- 
hy ring in the levy of the tax. | 
| We insist that with the justices of the peace present 
in the quarterly court on either April 10, or April 16, 
1870,as disclosed by the record, if the court had then at- 
tempted action for the first time under the act of 1867, 
and had made the subsequent issue of bonds their action 
would have been a nullity, for the reason before stated 
that on neither occasion was there a majority of the jus- 
tices in commission present, much less a majority concur- 


ring. 

On page 58 the counsel supposes a case, which, if it was 
supported by the facts, we concede would entitle himtoa 
reversal of the judgement, becausé ut the time supposed 
there was no constitutional probibition 1pon the county 
court; after May 5th, 1870, there was. 

We concede that if the county court had, prior to May 
5th, 1870, attempted to make a subscription under the 
act of 1867, which was defectively done, or if its action 
had been procured by fraud, the subscription could have 
been subsequently ratified by the court, notwithstanding 
ea the constitutional prohibition, and this is the doctrine of 
the Locometive Works vs. Tipton County, 103 U. 8., p. 
537. 

What we insist here is, that there was no defective ex- 
} ecution of the power, but the subscription was made by 
ag usurpers, which had never been ratified by the quarterly 
court until it was shorn of its powers by the constitution 
of 1870. 

It was not a defect or irregularity in the issue of the 
bonds in the first instance, but it was a case of the total 
want of power upon the part of persons who made the 
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subscription and issued the bonds. No estoppel can sup- 
ply the lack of power in the first instance, and this is the 
unbroken doctrine of all the cases in this court on the 
subject. 

We submit that the Tipton county case is an authority 
for the defendant. There the subscription was made by 
the constitutional tribunal authorized to act for the 
county. True, this action was procured by fraud ; sub- 
sequently there was a complete ratification. 

Here the subscription was made by usurpers. There 
was a total want of power in them. Before any act of 
ratification was done the power of the county court was 
withdrawn by constitutional provision, except when au- 
thorized by a vote of three-fourths of the people. 

On page 72 the counsel for the plaintiff submits that 
the case of Pope vs. Phifer is not entitled to the slightest 
consideration of this court. 

We as confidently submit that it is but one link in an 
unbroken chain of decisions branding as unconstitutional 
such legislation as the act of 1867, and that as an inter- 
pretation of the State constitution by the highest court 
of that State it will be followed by this court. 

In the case of Claiborne County vs. Brooks, 111 U.8., 
page 400, which was a case coming to this court from 
Tennessee, it was said, ** where the settled decisions of 
the highest court of a State have determiued the extent 
aud character of the powers which its political and mu- 
nicipal organizations shall possess, the decisions are au- 
thoritative upon the courts of the United States. But 
in the absence of State statutes or settled decisions of 
the highest court of a State, the rule of interpretation in 
respect to the powers of political and municipal corpora- 
tions is to be found in the analogies in their country of 
common origin, varied and modified by circumstances 
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peculiar to our political and social condition, and this is 
the uniform holding of this court. 

The cases cited by counsel asin conflict with Pope vs. 
Phifer and Butterworth’s case do not conflict with them. 

Halsey vs. Gaines, 2nd B. J. Lea, 309, was an action 
brought by a circuit judge, whose court had been abol- 
ished during his constitutional term, to recover from the 
State salary after the abolishment of his court. Halsey 
was judge of one of two circuit courts of the county. 

The Supreme court held that the act abolishing the 
court in question was valid, and that the legislature un- 
der the constitution could increase or diminish the number 
of circuit courts, so long as it did not impair the circuit 
court system and retained in the territory a circuit court. 

That the act abolishing the circuit court necessarily 
destroyed the office of circuit judge, as there could be 
no officer without an office. 

The case in nowise militates against the doctrine of 
the cases of Phifer and Butterworth, but recognizes its 
soundness, and is an authority for the defendant. 

We submit that there was no error in the instruction 
of the trial judge, and the judgment should be affirmed. 

R. D. JORDAN, 
W B. GLISSEN, 
JULIUS A. TAYLOR, 
Of Counsel for Defendant in Error. 
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l Petition. Filed Nov. 8th, 1882. 
STATE OF LOUISIANA: 

Civil District Court for the Parish of Orleans. 
MorGAN’s LOUISIANA AND Texas R. R. 

NX 5... oy ». 
vs. 
Ture Boarp or HEALTH OF THE STATE 
oF LOUISIANA. 


\ 
| 
| No. 7001. Div.“C” 

| Civil District Court. 


To the honorable the civil district court for the parish of Orleans: 

The petition of Morgan’s Louisiana & Texas Railroad and Steam- 
ship Company, incorporated under and by virtue of the laws of Lou- 
isiana, haying its domicile in New Orleans, respectfully represents : 


2 That it is the owner of the steamships New York, Algiers, 

Morgan City, Lone Star, Chalmette, Excelsior, Morgan, Whit- 
ney, Hutchinson, Hewes, Gressie, City of New York, Harlan, [. C. 
Harris, Aransas, Clinton, St. Mary, and others, plying between New 
Orleans and New York and between New Orleans and other ports 
in ‘Texas, Mexico, and the West Indies, engaged in carrying passen- 
gers and freight between said ports. 

Petitioner further represents that the Board of Health, a corpora- 
tion under the lwws of the State of Louisiana, having its domicile in 
New Orleans, asserts a right to collect a fee or charge of thirty dol- 
lars from each vessel owned by petitioner, every time said vessels 
pass the quarantine station, on their aforesaid trips, and a further 
fee or charge for each trip for what is called fumigation service; and 
said board claims that, to secure the payment of'said charges, it has 

alien on all of said vessels, for sums thus claimed by it, en- 
3 titling it to seize & detain said vessels. 

And petitioner further says that said defendant threatens to 
seize and detain its said vessels if the charges exacted by the said board 
be not paid ; and petitioner believes and has good reasons to fear 
and does fear that if said defendants be not restrained by this hon- 
orable court the said defendants will seize and detain petitioner's 
vessels while engaged in commerce, to the detriment and irrepara- 
ble Injury of petitioner. 

And petitioner avers that it is informed, and so alleges, that de- 
fendant bases its rights to collect the said charges or duties upon 
legislative enactments of the State of Louisiana, and especially upon 
an act of the Legislature of the State of Loutsiana entitled “An act 
to fix and regulate quarantine charges,” ae. approved the first day 

of July, 1882, and numbered sixty-nine of the acts of the 
| Legislature of this State for the vear 1882, and which said 

act is herein copied at length in the words and figures follow- 
ing, to wit: 

Section 1. Be it enacted by the General Assembly of the State of 
Louisiana, That the resident physician of the quarantine station on 
the Mississippi river shall require for every inspection and granting 
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certificate the following fees and charges: For every ship, thirty dol- 
lars ($30); for every bark, twenty dollars ($20); for every brig, ten 
dollars ($10); for every schooner, seven dollars and a half ($7.50); 
for every steamboat (towboats excepted), five dollars ($5); for every 
steamship, thirty dollars ($50). 

Sec. 2d. Be it further enacted, &c., That the Board of Health 
shall have an especial lien and privilege on the vessels so Inspected 
for the amount of sald fees and charges, and may colleet the Same 
if unpaid, by suit before any court of competent jurisdiction, and in 

aid thereof shall be entitled to the writ of provisional seizure 
5° on said vessels. 

Sec. 5rd. Beit further enacted, &c., Thatall laws, and parts of, 
in conflict with the provisions of this act, are hereby repealed, and 
-all laws and parts of laws on the same subject matter not in conflict 
or inconsistent herewith, are continued in full force and effect. 


Petitioner represents that so far as it is attempted to apply said 
statute or statutes to the charges attempted Lo be collect 7 from pe- 
titioner, the said statutes are null and void, because, 

First. They are in conflict with article first, section ten, paragraph 
three, of the United States Constitution, which declares that, “No 
State shall, without the consent of Congress, lay any duty of ton- 
nage, &c. 

Second. Because said statutes are in contravention with the first 
article, eighth section, third paragraph of the United States Con- 

stitution, which vests 1n Congress the exclusive power ~ 7 
6 regulate commerce with foreign nations and among the seve- 

ral States; and because said statutes are in conflict with other 
provisions of the United States Constitution. 

And petitioners: further represent that said act No. sixty-nine 
of the Louisiana Legislature, approved July Ist, 1882, is null and 
void, because said act is for a local and _ special purpose and was 
passed by the said Legislature without notice of intention to apply 
therefor, and without publication of notice of intention to apply 
therefor, as required by article forty-eight (48) of the constitution of 
Louisiana. 

And said act No. 69 of 1882 is null and void. because it is an 
amendment.of section 2nd of the act No. 289. approved March iSth, 
1858, and of section 3040 of the Revised Statutes of 1870. and is in 
violation of article thirty of the constitution of Louisiana, which de- 

clares that “ No law shall be revived or amended by reference 
7 to its title, but in such eases the act revived or section as 
amended shall be re-enacted and published at length. 

And petitioner further shows that the charges exacted under pre- 
tense of defraying quarantine expenses, besides being in violation 
of the United States Constitution, because they ure tonnage duties 
and regulations of commerce, are much greater than necessary to 
defray quarantine CXpenses, and are oppressive ana destructive to 
the commerce of the State. 

And petitioner further shows that the amount claimed by defend- 
ant on the vessels owned by petioners will annually exceed five 
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thousand dollars; and if their vessels are seized and detained the 
damage will exceed an additional sum of five thousand dollars. 
And petitioners further say that no fees, or charges, or sums, or 
money whatever are due by them to the said Board of Health. 
5 Wherefore petitioner prays that the said Board of Health 
of the State of Louisiana be cited to appear and answer this 
petition; that, after due proceedings, there be judgment in its 
favor as to all sums alleged by defendants to be due to them for 
quarantine fees and fumigating fees, or for alleged services. __. 
Petitioner further prays, the annexed bond and affidavit being 
considered, that the defendant, its officers and agents, and the quar- 
antine physicians .be restrained and enjoined from collecting or at- 
tempting to collect fees and charges called quarantine or fumigation 
dues, or from collecting or attempting to collect from them under 
sald Act No. sixty-nine of ISS, or other existing’ statutes of Louisi- 
ana, any charge, fee, or duty for or in aid of the quarantine system 
of this State. 
And petitioner further further prays that said defendant, 
v its agents, and quarantine physicians be restrained and en- 
joined from seizing or detaining any of its said vessels, night 
or day, from other vessels, to the prejudice of petitioner, or from de- 
taining petitioner’s vessels longer, or in any manner treating them 
differently from vessels paying charges. 
And petitioner — forsuch otherand further relief as in the premises 
may be yu t and equitable, and as this honorable court shall deem 


meet : and if pray for Cost. 
(Signed) LEOVY ann KRUTTSCHNITT, 


P l tHHorne MS toy titione rs. 


. | thay uf. 


A. C. Hutehinson, being duly sworn, deposes and says he 1s the 
acting president of Morgan’s Louisiana & Texas Railroad and Steam- 
ship Company, the plaintiff in the foregoing petition; that the alle- 

gation ; contained im the foregoing petition are true; that he 
10 fears that if defendant be not restraimed by this honorable 

court, it will enforce the collection of the fees and charges 
described in the foregoing petition, and that it will seize the vessels 
of petitioner to its prejudice and irreparable injury. 


(Signed) A. C. HUTCHINSON. 


Sworn to and subseribed before the undersigned, a duly commis- 
sioned and qualified nowury public, in and for th parish of Orleans, 
State of Louisiana, at New Orleans, this Sth Nov., 1882, as witness 
my hand and seal. 

[SEAL. | (Signed. ) ANDREW HERO, Jr., 
Not. Pub. 


Bond of injunction filed with pe tition 


Know all men by these presents, that we, Morgan’s Louisiana and 
Texas Railroad and Steamship Company, as principal, and John B. 
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Richardson, as security, of the city of New Orleans and 
11 State of Louisiana, are held and firmly bound unto the State 
Board of Health of the State of Louisiana in the sum of two 
thousand dollars, lawful money of the United States of America, 
to be paid to said Board of Health, heirs, executors, administrators, 
and assigns, for which payment, well and truly to be made, we bind 
ourselves, and each of us by himself,and each of our heirs, execu- 
tors, administrators, firmly by these presents. Sealed with our seals, 
and dated the 8th day of November, in the year of our Lord 1882. 
Whereas the said Morgan’s Company has this day presented a 
petition to the honorable the civil district court for the parish of 
Orleans, praying for a writ of injunction to issue in the cause wherein 
it is plaintiff and said Board of Health is defendant, and numbered 
— of the docket of this court: 
12 Now, the conditions of the above obligation is, that we, the 
above-bound Morgan’s Company and John Bb. Richardson, 
will well and truly pay to the said Board of Health, the defendant 
in said writ of injunction, all such damages as it may recover against 
us in case it should be decided that the injunction was wrongfully 
obtained. 
Signed, sealed, and delivered in the presence of— 


(Signed). A. C. HUTCHINSON, [1.81] 

Act’q President of Morgan’s La. & Texas R. R. & S. 8. Co. 

(Signed) JNO. B. RICHARDSON. [1 s.] 
Order. 


Let a writ of injunction issue herein, as within prayed for, and 
according to law, on plaintiff’s giving bond with good and solvent 
security in the sum of two thousand dollars, conditioned as the law 
directs. 

New Orleans, November 8th, 1882. 


(Signed) — N. H. RIGHTOR, Judge. 
13 Writ of Injunction. Issued Nov. 8th, 1882. 


STATE OF LOUISIANA: 
Civil District Court forthe Parish of Orleans. 


MorGAn’s La. & Texas RAILtroap Co. 


is 


Boarp OF HEALTH OF THE STATE oF TA. 


The State of Louisiana to Board of Health of the State of 
Louisiana, and its officers and agents and the quarantine physi- 
clans, Greeting: 

You are hereby commanded, restrained, and enjoined,in the name 
of the State of Louisiana and of the civil district court for the parish 
of Orleans, from collecting or attempting to collect fees or charges 
~alled quarantine or fumigating dues. or from collecting or attempt- 


BOARD OF IEALTH, &¢., AND STATE OF LOUISIANA. 5 


ing to collect from the plaintiff’s steamers, called the “New York, 
Algiers, Morgan City, Lone Star, Chalmette, Excelsior, Morgan, 
Whitney, Hutchinson. Hewes, (7usste, City ot Norfolk, Harlan, 
I. C. Harris, Ar-ansas, Clinton, St. Mary, and others,” under 
14 said act No. sixty-nine, of 1882, or other existing statutes of 
Louisiana, any charge, fee, or duty, for or in aid of the quar- 
antine system of this State, and you are further restrained and 
enjoined from seizing or detaining any of said vessels or from mak- 
ing distinction in the examination and fumigation of said vessels, 
night or day, from other vessels to the prejudice of plaintiff, or from 
detaining plaintiff’s vessels longer, or In any manner treating them 
differently from vessels paying charges. 
And you are so commanded, enjoined, and restrained until the 
further order of this court. 
And what vou do in the premises you make return thereof, to- 
gether with this writ, to our said court, as the law directs. 
Witness the Honorables A. L. Tissot, W. T. Houston, F. A. Mon- 
roe, N. H. Rightor, Henry L. Lazarus, judges of our said 
15° court, this 8th day of November, in the year of our Lord one 
thousand eight hundred and eighty-two, and in the one hun- 
dred and seventh year of the independence of the United States. 


Sheriff's Return to Writ of Injunction. 


Ree’d November 9th, 1882. and on the same day of the same 
month and year I served a copy of the within writ of injunction on 
the Board of Health of the State of Louisiana, its officers and agents 
and the quarantine physicians, the defendants herein, through Dr. 
Jas. Jones, president of the Board of Health, in person. Ret. same 
day. 

(Signed) P. A. McINTYRE, 
Deputy Sh’r'ff. 


Sift’s fee, $2.00. 


~ 


Answe I’. kiled Nov. L1th. LSS. 
Div. “CC.” Civil District Court. 


16 MorGAN’s LovIsIANA AND Texas RAILROAD 
AND S.S. COMPANY 5 mes oe 
‘ No 7001. 
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To the honorable the judges of the civil district court for the parish 
of Orleans : 

Now comes defendants, and for answer to plaintiff’s petition deny 
all and singularly the allegations contained therein, except as may 
be hereinafter specially admitted. 

Respondents specially deny that they are exacting “a further fee 
or charge for each trip” of said vessels, “for what is ealled fumiga- 
tion service,” but allege that those fees are only collected when said 
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service Is ndered to v ssels either infected themselves or coming 
from infected ports, and that they have the legal and constitutional 
right to do so. : 
Respondents admit that they are rendering the services 
17 and collect'ng the fees allowed by the act No. sixty-nine of 
the Legislatureof the State of Louisiana, approved July Ist, 
1882, and the other quarantine laws of the State of Loulsiana. 

Respondents further deny that said act No. 69 Is an act for il local 
or special purpose, and that thirty days’ notice thereof was required 
bv article fortv-eight (48) of the constitution of the State of Louisiana. 

, Respondents specially aT hy that said act and the other quarantine 
laws of the State or in conflict with or contrary to article Ist, section 
ten, par. three, or article Ist, section 8, par. 3rd, or any other por- 
tion of the Constitution of the United States. 

Respondents further deny that the aforesaid act No. 69 1s in con- 
flict with or contrary to any portion of the constitution of the State 
of Louisiana. 

Respondents further deny that the fees collected are much 

18 greater than is necessary to defray quarantine expenses, and 

are Oppres ive and destructive of the commerce of the State,” 

but allege that they are much less in the aggregate than are abso- 

lutely necessary to maintain and support a proper quarantine to pre- 

vent the introduction of contagious and infectious diseases into the 
State of Louisiana and the Valley of the Mississippi. 

W herefore they pray that the Injunction herein granted be an- 
nulled and dissolved, and to bé hence dismissed with their costs, and 
for all general and equitable relief &c. 

(Signed) F.C. ZACHARIE, 
Of Counsel. 


Petition of Intervention of the State of Louisiana Filed Nov. 18th. 1882. 
Div. “C,” Civil District Court. 
MorGan’s LovistANA AND Texas R. R. ann 8S. S. Co. 
’ Us No. JOOL, 
19 Boarpb oF HEALTH OF THE STATE OF LovIsrANa. | 
To the honorable the judges of the civil district court of the parish 
of Orleans: 

This the petition of intervention of the State of Louisiana, repre- 
sented herein by J. C. Egan, att’y general of said State, and filed 
herein by permission of this honorable court, respectively repre- 
sents : 

That the State of Louisiana is immediately and directly interested 
in the issues herein involved, inasmuch as plaintiffs are seeking 
to annul all the quarantine laws of said State, whereby revenues 
are raised and provided for the maintenance and support of the 
quarantine system and services of said State for the prevention of 
the introduction of contagious and infectious diseases into the State 
of Louisiana, and that, should plaintiffs succeed in establi hing their 
pretentions and obtaining judgment decreeing said laws in the re- 
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spect charged, in viol: ation of and inconsistent with the Constitu- 
20 tion of the United States, and as having been passed without 

compliance with the provisions of the constitution of the State of 
Louisiana, then and in that event the State of Louisiana would be 
obliged to levy a tax upon its inhabitants to defray the expenses of 
aid quarantine service, or abandon the same entir ly and leave the 
State and its peoplea prey to the introduction of contagious and infeeti- 
ous diseases, all of whichawould be greatly tothe injury and detriment. of 
0 State and the inhabitants thereof, and the maintenance of said 
Sy in by tax le VY would Impose an annual additional expense of 
aut = tt twenty thousand dollars upon the State and the tax payers 
thereof. 

Wherefore intervenor files this petition of intervention, and join- 

ing the Board of Health, already made defendant herein, and 
21 assuming the position of co-de fendant herein, reiterates and 

adopts, as an answer to plaintiff’s demand, all the allegations, 
denials, and defences set up in the answer of the Board of Health 
of the State of Louisiana as those of intervenors, as fully as if herein 
minutely and distinctly set forth, and prays that a copy of this peti- 
tion of intervention be served on the said plaintiffs, Morgan’s Lou- 
isiana & Texas R. R. & 8.58. Company, through its proper officer or 
representative, and, after due proceedings had, that there be judg- 
ment dismissing said suit, and decreeing said laws to be constitutional 
and valid, and for cost of this intervention, and for all general and 
equitable relief, Xe. 

(Signed) J. C. EGAN, 

Alt'y General. 


Ord 7. 


Let this petition of intervention be filed as prayed for, and accord- 
ing to law. 
New Orleans, Nov. 18th, 1882. 
(Signed) lr’. A. MONROE, Judge. 


oe 
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bk Amended Petition. Filed December 2d, 1882. 
Div. “C,” Civil District Court. 

More@an’s Louisiana & Texas R.R.& S25. Co.) 

Us. No. 7OO1. 
THe Boarp or HEALTH OF THE STATE OF LOUISIANA. } 

The amended petition of plaintiffs respectfully represents: 

That all the statutes of the State of Louisiana, relied on by de- 
fendants for collection of quarantine and fumigation they are null 
and void, because they violate the following provisions of the United 
States Constitution : 

Article first, section 10, paragraph 3, prohibits the States from im- 
posing tonnage duties without the consent of Congress. 

Article first, section eight, paragraph three, vesting in Congress 
the power to regulate commerce, which power is exclusively so 
vested. 
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Article first, paragraph six, section nine, which declares 

23 that no preference shall be given by any regulation of com- 

merce to the ports of one State over that of another; nor 

shall vessels bound to or from one State be obliged to enter, clear, 

or pay duties in another. 
And for the other causes set forth in the original petition. 
(Signed) LEOVY & KRUTTSCHNITT, 
Aitt’ys for Petitioners. 


Copy of petition and citation waived, and it is agreed that this 
amended petition be filed. 
(Signed) F.C. ZACHARIRE, 
(‘nunsel Board of Hlealth. 


Exception. hile d De C. Dd. LSS2. 
Div. “C.” Civil Dist. Court. 


MorGAN’S LOUISIANA AND Texas R. R. & S.S. Co. 


rs. No. TOOL. 
BoaRD OF HEALTH OF THE STATE OF LOUISIANA.  } 


For exception to the intervention herein of the State of Louisiana, 
plaintiff says that said intervenor has no direct interest in 
24 this suit, and shows no cause for intervention. And if this 
exception be not maintained, then, for answer to said inter- 
vention, ptaintiff reiterates the allegations of its petition and makes 
the said petition a part of this answer; and asks for judgment as 
therein prayed for against the intervenor as well as against the de- 
fendant. 
(Signed) LEOVY ann KRUTTSCHNITT, 
Attys for Plaintiff. 


Testimony taken nN open court Saturday, Dec: mbe y 2d. LSS. Filed. 
Agreement. 


It is agreed that, in case of any witnesses for either side be now 
absent at the present trial of this cause,that their testimony shall be 
taken, by consent, in the clerk’s ottiece. reserving Lo hoth sides the 
rights of either coun: e] to file bills of exceptions to the adm} ss10n or 

rejection of any testimony, or the ruling of the judge thereon 
25 in the decision of the case on its merits. 

It is admitted in this case that the plaintiffs are an incor- 
porated company, that they are the owners of the vessels named in 
the petition, and it Is agreed that all statutes relating to the Board of 
Heath and quazantine, and others necessary in this case, shall be 
considered as offered in evidence, and the laws, as published in the 
volumes of the reports, shall be used as if they were in the record, 
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Mr. Hurcuinson, plaintiff, sworn. 
Direct examination by Mr. Lrovy : 


Q. Mr. Hutchinson, you are the acting president of the Morgan’s 
Co., are you not? 

A. Yes, sir. 

(). And have been vice-president since 1878 ? 

A. Yes, sIr. 

(). You have heard the names, seen the names mentioned 
26 in the petition of the steamers owned by the Morgan line; 
the on Company are the owners of those steamers. 

A. = CS. s] 

Q. femdom what points do they ply? 

A. Between New Orleans, New York, Havana, Vera Cruz, Morgan 


(). You have six plying between New York and New Orleans? 

A. Yes, sir. 

~ Do those six steamers stop at any other American poris? 

. No, sir; they come direct. 

") What steamers stop at Morgan City? 

A. Well, nearly all the Texas steamers. They come and go to 
Morgan City at different times. 

Q. Those steamers coming to New Orleans, and those plying to 
Texas ports and Morgan City, is a matter of business, | suppose? 

A. Sometimes they ply between Algiers and Texas ports. They 
did this last summer during the freshet. 

Q. But generally? 

A. Generally they run from Morgan City. 
27 Q. What is the course pursued in reference to the steamers of 
New York quarantine station; are they stopped there as they 
come up the river? 

A. Yes, sir; they are stopped and boarded | yy the officers of the 
station. 

Q. They are stopped there for certificates of health at the quaran- 
tine station? 

A. Yes, sir. 

Q. Are they permitted to come np any time without the certifi- 
cates? 

A. Without the certificates. 

(). Yes, sir; from the Board of Health? 

A. The captain always signs the order, and he brings the certifi- 
eate with him. 

Q. But the Board of Health issues the certificate as a general 
thing. I mean to vessels coming up? 

(Quarantine vessels. 

(. Well, before these certificates are issued, do you know what 1s 
done on those vessels; are they examined—the vessels from New 
York? 

A. From my personal knowedge? 

Q. Yes, sir. 
28 A. No, sir; I do not know. 
2—S898 
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Q. You don’t know whether they are examined or not. 

A. No, sir; not to my personal knowledge. 

Q. What is about the annual sums that is asked for those certifi- 
‘ates, and for fumigation on all your vessels? 

A. On all our steamers, as they run, probably exceed $5,000. 

Q. Is that the charge for inspection, or does it include fumiga- 
tion ? 

A. Inspection and fumigation fees for those that are subject to it. 

Q. And that is for your vessels almost exclusively coming from 
New York? 

A. Well, the majority of the vesels coming from New York pass- 
ing the Mississippi station. 

©. What are the fees for? 

A. Havana, Key West, Cedar Keys, Morgan City, and Texas 
ports when they come to New Orleans. 

Q. Is that inspection charge made for vessels coming from Morgan 

City, or steamers coming around ? 
29 A. Yes, sir; under this new law. 
Q. So that your vessels coming up from Morgan City to be 
repaired the charge is made? 

A. Yes, sir. 

Q. What is the charge now made? 

A. Thirty ($30) dollars. 

Q. Is there any way other than that for your vessels to come from 
Morgan City? 

A. Yes, sir; all our light steamers can now come by way of the 
Atchafalaya and the Mississippi river during the ordinary stages of 
the river. 

Q. Then there is no charge for inspection ? 

A. No, sir; the vessels—the steamers coming from Morgan City 
here almost every week; they are not inspected and not charged a 
fee. 

Q. Coming around by the Atchafalaya? 

A. Yes, sir. 

Q. Mr. Hutchinson, your vessels coming from New York loaded 
with freight, are they subjected to these special inspection services 

at the quarantine station ? 
30 A. Yes, sir. 
Q. Well, your freight coming from New York or Texas by 
railroad, is there any inspection of that ? 

A. No, sir; not atall; the same way with the freight coming from 
Morgan City, it is not inspected by railroad, although it comes every 
hour in the day, but if they come by steamers they are inspected. 
The steamer is 24 hours coming, and the rails four. 

Q. So the freight sent to you by railroad from New York is not in- 
spected ? 

A. No, sir. 

Q. And that coming by steamers undergoes inspection, certificate 
demanded ? 

A. Yes, sir. 
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Q. Have not bills for these services been presented to you frequently 
during the last summer ? 
A. Yes, sir. 
Q. Has anything been said to you about seizure of the vessels in 
case the bills are not paid ? 
31 A. We received a notice to that effect if they were not paid. 
Q. Have you not an injunction now in the U. 8. court 
against this Board of Health ? 
A. Yes, sir 
4 To restrain them in the collection of those fees ? 
. Yes, sir. 
a Fumigation services Mr. Hutchinson? 
. $25.00. 
5 The amount is $25, but what 1s done with that $ 
A. Well, I never hare been present at 
. You only know what the captain told you ? 
A. Yes, sir. | 
Q. Well, I will ask vou as to the consequence of it, has it gener- 
ally destroyed the vermin & other things on the vessels? 
A. No, sir; it is impossible. 
Q. In the manner conducted down there ? 
A. In the manner it is reported to me it is impossible to fumigate 
~ vessels unless you tear it to pieces. 
32 (). Have you ever examined those vessels shortly after the 
fumigation with reference to ascertain whether roaches, rats, 
and things of that kind have been destroyed ? 
A. Yes, sir; frequently. 
(). Well, what has been the result ? 
A. No effect at all on the roaches, or the vermin or the rats. 
Q. Well, so far as you know, has that fumigation been of service 
to the Co. ? 
A. None whatever; on the contrary, it has been an injury. 


>»? 


Cross-examination by Mr. ZACHARIE: 


About how many boats has your company plying between this 
port and other ports? 
A. IL think 18, sir; 18 or 20. 
Q. How many of those vessels ply between here and Havana or 
Vera Cruz, or foreign ports 
A. There are two of them running at present between New Or- 
leans and Havana, and one between Vera Cruz and Morgan City. 
Q. Is that the usual number that is running between 
those ports ¢ 
A. No, SIF ; sometimes we have others. 
Q. How many 
A. Well, from four to five; sometimes we have cattle ships in the 
rade. 
Q. How many of them are in the Texas trade? 
A. Well, they vary at times; sometimes they are all in the Texas 
trade—all of the side-wheel ships. 


we 
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Q. Have you known your vessels from the foreign ports to be in- 
fected with disease ? 

A. Yes, sir. 

©. What vessels, and when’? 

A. I don’t recollect exactly when, or the names of the ships. 

Q. Well, has it happened frequently ? 

A. No, sir; not frequently. It has happened, | think, in two or 
three instances since the war. 

Q. What was the nature of the disease? 

A. Yellow fever. 

Q. Now, in regard to your vessels of foreign ports, from domestic 
ports, American ports,do you know whether infectious diseases have 

been imported through your vessels ? 

34 ° A. Not that I know of, sir. No, sir. 

Q. Do you know of a case or do you remember a case of a 
man who was suffering from the small-pox then introduced into the 
city of New Orleans from Havana or Florida on one of your vessels 
during the past winter ? 


Counsel for plaintiffs object, upon the general ground that it is ir- 
reievant. | 


RuL_ine—Court sustains the objection, for the following reasons: 
That, as the court understands it, the object of the question Is to 
show that in the absence of quarantine it is possible or probable that 
persons suffering with infectious diseases may be brought from other 
American ports, or from foreign ports, into the port of New Orleans 
upon the plaintiffs’ vessels, and, this being the case, the court con- 

siders the testimony as irrelevant, for the reason that, no 
35 matter what answer may be given to the question, the court 

would nevertheless assume that it is possible and may be 
probable that persons suffering with infectious or contagious diseases 
may be brought into the port of New Orleans upon plaintiffs’ ves- 
sels. 


To which ruling of the court counsel for defendant excepts, on the 
ground that the question is for the purpose of showing that con- 
tagious diseases have been introduced into the city of New Orleans 
by plaintiffs’ vessels coming from domestic ports ‘as well as foreign 
ett and that the quarantine is necessary to the protection of the 
iealth of New Orleans. 


Q. You say, Mr. Hutchinson, that you have no practical personal 
knowledge of the manner in which this fumigation is carried on ? 

A. Personally I have not seen it done here at this port. 

Q. You say that whatever it may be that it is of no service to the 
company ? 

A. Yes, sir. 
36 @. Do you understand to pronounce an opinion as to 
whether or not that fumigation is effective or non-effective. 

in ridding the vessel of any infectious or contagious disease? 

A. In the way it is done, I do say so. 
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Q. That is your opinion? 

A. That is my opinion. | 

Q. You have no knowledge of those matters professionally, have 
you; you are not a medical man? 

No, sir; I know that they don’t fumigate the vessel; they don’t 
clean it; the y dop’t attempt it. 

Q. What do you mean by not cleaning it? 

A. Because they don’t reach on an average one-half of the vessel; 
at least one-half of the vessel is not touched. 

Q. Do you state this of your personal knowledge? 

A. Yes, sir; I do. 

Q. Well, how can you state that of your personal knowledge, 
when you state that you don't know how: this fumigation is per- 
8 d? 

I know how it is done; I have heard. 
. I want to know what you know. 
OT A. Well, I know the sun rose this morning, but I didn’t 
see it; I know how the fumigation is done thoroughly; I 
know where the fumigation materials are placed. 
By counsel for plaintiff: 

(. Mr. Hutchinson, will you state how those vessels are loaded, 
and give your reason, which, I understand, you had as -to why this 
material does not extend through the whole vessel; just state the 
facts? 

A. Well, there are many places in a vessel they do not approach; 
they don’t atte mpt to approac ‘h; the Vv Ci an’t approach ; places where 
the foul air of the vessels is received; they can’t get at it without 


‘tearing it to pieces; there are apartments in a vessel which they 


never approached; they can’t do so, if, in other words, they fumi- 
gate a vessel as they do, as I know they do, it would be like fumi- 
gating one room in this court-house without fumigating the balance. 
By counsel : 
(). Now, Mr. Hutchinson, do vou know a ease, and if so, 
58 please state it, where a contagious or infectious disease devel- 
oped itself on board of one of your vessels after having been 
fumigated at the quarantine station? 

A. Yes, sir; I know of one or two cases. 

Q. Will you please state what they were ? 

A. I couldn’t state here exactly, but I know of cases—I don’t re- 
member the names of the ships—I know of cases that came to the 
quarantine station, and the fever has broken out afterwards. 

@. When? 

A. Well, since the war; I can’t fix the dates exactly. Probably I 


can give you the dates, if I can find the ships at the time. I have 


known of vesse ‘ls being fumigated, and the fever broken out. 

Q. Has it oeen during the administration of the present Board of 
Health ? 

A. I don’t recollect whether we have had a case since the admin- 
istration. 


. 14 MORGAN'S LOUISIANA & TEXAS R. R. & §. 8. CO. VS. 


Q. Was it under the Choppin administration ? 
A. I think it was; but I would say that, so far as I know, 
39 the fumigation is precisely alike; there has been no difference. 


sy plaintiff's counsel : 
©. You were a member of the Board of Health? 
A. Under the Choppin administration—yes, sir. 


By counsel : 

Q. Was any of those cases reported to the authorities ? 

A. The authorities knew it, because the vessel was at the quaran- 
tine station. 

Q. I understand you to say these vessels; these diseases had 
broken out after the vessel left the quarantine station. 

A, I didn’t say after she had left the quarantine station. The 
vessels had been fumigated, and laid there ten days afterwards. 

Q. Then she did not pass the quarantine station and introduce 
the disease here? 

A. No, sir; not in the case I speak of. I think there were several 

cases of that kind this year at Pensacola & Ship Island. 
4) Q. Well, you stated that you were a member of the Board 
of Health at one time? : 

A. Yes,sir. 

Q. Do I understand you to say that the quarantine should be 
abolished? that it cannot prevent the introduction of contagious or ' 
infectious diseases? 

A. No, sir; not at all. 

Counsel for plaintiff objects. 

Witness: I could give still a stronger reason for that, if you wish 
to know it. 

Q. For what, sir’ 

A. For the fumigation—for the results of it. Well, | will say to 
you, when we are in the habit of overhanling our ships and tearing 
them all to pieces, that in order to kill the roaches that infest all 
ships we put a pot of sulphur inside of the rooms, and seal them up 
tight, and keep the sulphur in there a day, and probably two or 

three days, after the rooms are opened, before you can go into 
4] the room without an unpleasant odor from the sulphur, and 

yet within two or three days we find the small roaches, the 
vermin. coming out of the cracks in the Same room, while all the 
large vermin the sulphur has reached it has killed; but all the small 
roaches in the crevices in the room will be seen coming out again, 
and then we have to fumigate again. : 


By plaintiff’s counsel: 
Q. Is it possible for that air thus fumigated to reach all parts of the 
vessels? 
A. It is if it is done in that way. 
Q. In the way you speak of? : 
3 i 
—— 
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A. Without taking the vessels to pieces; without that it is utterly 
oe all those places are air-tight, water-tight. 
(). Is the difficulty increased when she becomes loade- with 
Por xls? ; 
A. When a vessel’s hold is full of goods, and the sulphur is put 
(above the) closed hatches, 1 don’t know by what process 
42 that sulphur can reach that cargo. 
Q. Have any of your vessels come up without—I mean, in 
other words, are you- vessels treated like all other vessels ? 
A. Yes, sir. 
Q. They have not treated your vessels in that respect different [in] 
respect to other vessels ? 


A. No, sir. 


By def’t’s counsel : 


Q. You have stated that if the sulphur is burned above you didn’t 
see how it could descend. Do you know, or not, that sulphuric acid 
as a fact, generated by the burning of sulphur, is heavier than the 
atmosphere and descends ? 

A. Yes, sir; perfectly well. It cannot descend through a cargo, 
nor could it descend through an air-tight ceiling; that in order to clean 
a vessel, have to take that ceiling out. We take it out and clean the 
ceiling of the vessel entirely That is a matter of six or seven weeks. 


43 Testimony taken Saturday, December 2d, 1882. Filed Dee. 
14th, 1882. 


Civil District Court. 


MorGaAn’s R. R. aAnp STEAMSHIP CoMPANY 
vs. -No. JOO. 


Boarp or HEALTH. } 
Dr. Finney sworn for defendant. 
Direct examination by Mr. ZACHARIE: 


Q. Dr. Finney what official position do you occupy at present ? 
Quarantine physician of the Mississippi river station. 

.). Who are you appointed by ” 

A. By the Governor of the State. 

(. What is your salary and duties ? 

A. My salary is $5,000 a year; my duties are to examine every 
vessel that enters the Mississipi river from any all ports to see that 
these vessels do not introduce diseases of an infectious or contagious 
character. 

. Under whose control are you in the execution of your 

duties ? 
44 A. In part the Governor, and in part the Board of Health 
of the State. 

Q. How long have you been acting as the quarantine physician at 
the Miss. station ? 


. 
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A. I have been acting as quarantine physician continuously now 
since May, 1879—I think 1880. 

Q. Then, were you ever quarantine physician before ? 

A. I was, sir; in 1877. 

®. How long a time? 

A. In 1877? 

Q. Yes, sir. 

A. About 8 or 10 months. 

Q. Are you a regular practising physician ? 

A. I am, sir. 

Q. How long have you been so? 

A. Since 1871, I think. 

Q. Of what medical college are you a graduate ? 

A. Graduate of the University of Louisiana, medical department. 

Q. Have you been in the continuous practice of your profession 

since your graduation, except while at the quarantine station ? 
45 A. I have, sir. 
Q. Are you familiar with contagious & infectious diseases ? 

A. I have had conside rable experience with them. 

Q. Where? 

A. In this city and at the quarantine station. 

Q. Have you had a special experience in the detection and treat- 
ment of contagious diseases in the city of New Orleans?  I- yes, state 
what it was. 

A. I have had with small-pox, inasmuch as I was physician of 
the small-pox hospital of this city for some four or five years. I 
have had considerable experience with yellow fever, both in this city 
and in Shreveport. 

Q. During what epidemics or seasons? 

A. In the Charity Hospital of this city in ‘69,in ’70 and ‘71; 
in Shreveport during the epidemic of ’7 

(). How did you come to go to Shre ‘veport ? 
46 A. I volunteered to go there when the people of Shreveport 
called upon New Orleans for assistance in the way of physi- 
clans. 

Q. Now go on, any other years? 

A. Again in 78 I had experience at quarantine station, of yellow 
fever, in 1877; in New Orleans during the epidemic of ’78. 

(. Now, please state, in as brief a manner as possible, how the in- 
spection and fuinigation service at the quarantine station on the 
Mississippi is pe formed, commencing with the arrival of the vessel 
opposite the quarantine station ; what is done? How is she ap- 
proached, and then the pe articulars? 

The counsel for plaintiffs suggest that you should first give your 
testimony in regard to the vessels; the process of treating vessels 
from non-infected ports, and then infected ports. 

A. Vessels arriving from New York, either myself or my assistant 

board them on their arrival at quar intine station. 
47 Q. How do you board them ? 
A. In a small boat. 
Q. Owned by what? 
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A. By the quarantine station. 

Q. How many boatmen is necessary ? 

A. Five. 

Q. How long are they on duty? 

A. They are on duty at all hours of the night. 

Q. Do you know what pay they receive? 

A. I do. 

Q. Then you approach the vessel? 

A. Yes, sir. 

Q. Then what happens? 

A. Then we call upon the captain and submit a series of questions 
to him, which, if he answers satisfactory, we 

Q. The subject, and the substance of the questions? 

A. As well as to where he is from, the name of his vessel, his own 
name, the time of his voyage; whether he had any sickness on board 

of his vessel while at the port he left, or during his voyage, 
48 and if every one was well at the time of his arrival at the quar- 

antine. All these questions being answered satisfactory— 
there being no sickness, nor having had any on board—we furnish 
him with a permit to proceed to New Orleans. 

Q. Do you go through the vessel ? 

A. No, sir; not unless we have—as’a general thing we don’t go 
through the vessel when we have a suspicion of there being some- 
thing hidden; the captain’s statement—or again we frequently put 
the captain under oath when we thought that he would wish to 
screen any facts that might cause his detention at quarantine. 

Q. Why is that done? 

A. For the better protection of the health of the valley of the 
State. 

(Q. Have you known cases of concealment on the -part of the 
captain ? 

A. I have, sir. 

(). Then, you say if those questions are satisfactorily answered, 

and you have no reason to believe that she has sickness on 
19) board or anything suspicious about her, you give her certifi- 
cate ; suppose there is anything suspicious about her? 

A. We detain her. 

Q. What do you do then? 

A. And then, after examining the patient, if we ascertain that the 
diseases are of an infectious or contagious nature, we take the patient 
there to the hospital, provide the patient with all necessary medical 
attention, medicines and so forth ; we disinfect the vessel by 

Q. Will you please state the manner of disinfection ? 

A. We cause all the ship’s bedding to be treated with a solution 
of carbolic acid, put upon deck and airified, subsequently replaced 
into some portion of the vessel, the cabin, or the hold, and there 
subject it to the fumes of sulphur; the bilges are treated with a. so- 
lution of copperas. 

Q. Tell what you mean by “ bilges.” 

A. That part of the vessel that is between the outer plank- 
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5) ing and inner lining of the vessel upon either side of the 
kelson where fluid is lable to accumulate frem leakage. 

Q. How do you say that is treated? 

A. That is treated with a solution of copperas; the bilges are 
pumped out, fresh water pumped in, the solution of copperas poured 
in, repumped out, and retreated in that way. 

Q. During the space of what time? 

A. Well, we would detain a vessel that brought an infectious dis- 
ease there for a period of not less than ten days after the taking of 
the patient to the hospital. 

Q. What steps, if any, are taken in regard to the effects, clothing, 
&c., of an infected passenger or member of the crew, or other per- 
sons found there, or anything that he has been in contact with? 

A. Jt is generally destroyed by fire. 

Q. Now, in regard to the fumigation by sulphur, how is that per- 
formed ? 

A. That is performed by placing a quantity of sulphur in large 

iron pots, one or more pots being placed in the compartments 
51] of the vessel. 

(). Below decks ? 

A. Below and above decks. ' 

Q. Then what is done with that sulphur? 

A. Those pots are put into those compartments and stay, after be- 
ing set fire to are allowed to burn there and generate this gas. 

Q. How long are they burned? 

A. Well, we leave them in asa general thing not less than six 
hours, sometimes twenty-four. 

Q. Do you do anything with the hatches above deck when the 
pots are placed below in the compartments; do they remain open or 
shut? 

A. Why of course they are closed, the hatches are put on and the 
taurpolins put on to cover them and make them as air-tight as pos- 
sible; everything on the vessel is closed. 

Q. Do you ever discharge cargo” 

A. Yes, sir. 

(. In what cases? 

A. Well, sometimes in cases where no disease exists aboard the 
vessels, but when they come from infected ports, and where it is 

likely that infection might exist in the cargo: 
52 . Well, what do you do then? 

A. We then take the cargo out, and put it in the Government 
warehouse, fumigating the cargo in the warehouse, and fumigating 
the vessel daily as it is being discharged. 

Q. Now, in regard to the number of the pots; how many do you 
use; or does it vary according to the size” 

A. It varies according to the size and construction of the vessel. 

Q. It depends upon the size of the vessel? 

A. Yes,sir. 

Q. Please state, then, about the relative use of these pots, ete. 

A. Well, if we were fumigating a schooner, we would probably use 
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not more than 2 pots; if we were fumigating a small brig or bark, 
we would not use more than three pots. 

(). Suppose you would get a large steamer of three or four thou- 
sand tons? 

A. Well, we would need from five to seven pots to fumigate her. 

Q. How many pounds of sulphur are used in each one of 
as thes- pots, about? 
A. Well, that varies, sir; we use from 40 to 75 pounds of sul- 
phur in a pot. 

Q. How many boatmen did you say employed? 

A. Five. 

(. At what salary? 

A. 40 and 45 dollars a month. 

Q. Have you a watchman? 

A. I have, sir. 

(. What is his duty’? 

A. His duty is to remain on watch from sunset till sunrise, and to 
call the boatman, and either myself or my assistant, when the vessels 
come In sight. 

(). You have an assistant, then ” 

A. Yes, sir. 

(). Is he a practising physician, regularly graduated? 

A. He is, sir. 

(). Do vou and your assistant reside at the quarantine station ? 

A. We do, sir. 

Q. What is the pay of yourself and your assistant? 

A. My assistant gets $2,000 a year. 

Q. Do you consider that pay as proportionate to the services that 

you are called upon to perform? 
o4 A. Well, no, sir, I do not. | 
Q. Do you think it less or more than a physician ? 

A. I think it is less. 

(). Now, what assistance, in the way of help, do you require in the 
process of the fumigation of vessels & disinfecting by solution of 
earbolic acid ? 

A. I require the assistance of all my boatmen, and frequently the 
assistance of some of the crew. 

Q. Well, suppose, now, that vou have completed the disinfection 
of a vessel which is either infected or comes from an infected port— 
what is done, then ? 

A. I would detain her the length of time prescribed in the Govy- 
ernor’s quarantine proclamation, if such exists. If, at the expira- 
tion of that time, the vessel has shown no evidence of being infected, 
she Is permitted to proceed to the city. 

Q. During the time that the vessel is detained, do you, or 
DO your assistant, board the vessel daily, or oftener ? 
A. Yes, sir. 
(). What do you do on those visits ? 
A. Make an inspection of the crew. 
. Q. Do you inspect the passengers ” 
A. Yes, sir—when they have any. 
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Q. Is the personal baggage, or baggage of the crew, officers, and 
passengers, inspected by you ? 

A. Yes, sir. 

Q. Then you give a certificate ? 

A. Yes, sir. 

Q. And she comes on to the city of New Orleans ? 

A. Yes, sir. 

Q. What is done in regard to the payment ? 

A. Before I issue that certificate, I present the captain with a bill 
for quarantine inspection fees, and also for disinfecting and fumiga- 
tion fees. 

Q. When performed ? 

A. Yes, sir. 

Q. Have you got the form of that certificate that you give ? 

A. No, sir; I know the form, though. 

Q. What is the form ? 

A. Simply, after heading it with the dates, the heading is: “ Mis- 

sissippi River Quarantine Station, Louisiana, such dates, Dee. 
56 22,1882. Permission is hereby granted to (blank), whether it 

be schooner, brig, or bark, whatever it might be, to proceed to 
New Orleans.” Signed either by myself or my assistant, in our offi- 
cial official capacity. 

Q. What property has the State of Louisiana at the quarantine 
station for the purpose of maintaining that station ? 

A. Well, she has a piece of ground there, I think, that has 8 or 
ten acres front on the river. 

Q. Which bank ? 

A. Left bank. 

Q. Do you know how that was acquired ” 

A. It was acquired by purchase. 

2. What was the price ? 

A. I do not know. 

Q. Do you know what buildings, if any, have been ereeted and 
now exist at that quarantine station for the purpose of quarantine ? 

A. There is one large hospital devoted to the treatment of fever 

Cases. 
57 Q. Cases from ships? 

A. Yes, sir; there is one large hospital for the treatment of 
small-pox ; there is a building for the boatmen’s quarters; there is 
a building for the physicians; there is a very large warehouse 
erected by the U. 8. Government. 

Q. That is not the State of Louisiana. How is the sustenance of 
the quarantine physicians and other employees at that station pro- 
vided for? 

A. There sustenance ? 

Q. Yes, sir; board ? 

A. They provide that themselves. 

Q. Pay for it themselves ? 

A. Yes, sir. 

Q. Can you state about what the value of those buildings are ir- 
respective of the ground ? 
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A. The entire property of the quarantine station ? 

(). Yes, sir; boat houses ? 

A. Well, to put up such improvements I think would cost about 
$25,000. 

Q. Did you know what they actually cost, about ? 
58 A. No, sir. 

Q. Do you know (I am only asking you approximately) 
what the expenses are per annum in repairing & keeping in order. 

A. What the expenses are ? a 

Q. Yes, sir. i 

A. Well, that I could not answer ; I could not tell you what they 
ought to be. 

(). About how much? 

A. It is not a species of guess,it would take from five to 6 thousand 
dollars a year to keep the station in proper repair. 

Q. Now, Doctor, in addition to these boatmen and other employees, 
did you have to employ nurses ? 

A. Yes, sir. 

Q. How many nurses did you employ ? 

A. Well, I have two constantly. 

Q. What is their pay ? ; 
A. One gets $40 and the other gets $20.2 month. 
Q. Do you at any time employ extra nftrses ? 
A. Yes, sir. 
59 Q. Do you employ other nurses at other times ? 
A. Yes, sir. 

Q. How many? 

A. Well, according to our requirements. 

Q. At about the same pay? 

A. Well, no, sir; we have to pay them a good deal more. 

@. About how much ? 

A. Well, I have paid for nurses at the station there as much as 
$4 a day. 

Q. Do you have anything to do with vaccination there? 

A. Yes, sir: have to do with vaccination, just as we have to do 
with other means resorted to for the prevention of the introduction 
of disease. 

Q. Please state what you do. 

A. Whenever a vessel would arrive at quarantine with a case of 
small-pox on board, for instance, I would vaccinate every one on 
board. ag 

Q. Is there any special charge for that? 

A. No charge at all. 

. Now in regard to these hospitals for the taking care of 
60 small-pox and yellow fever and other diseases; are they fur- 
nished with bed and other things ? 

A. Furnished with everything, every requirement, medical atten- 
tion, medicines. 

Q. Food, etc., ete.” 

A. Everything that is necessary, sir; for which there is no charge. 
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Q. Do you know the amount of repairs that was placed upon those 
buildings during 1881. 

A. Yes, sir; I think there was between 6 and 7 thousand dollars - 
for repairs. 

(. Are the stations in condition now, in perfect order? 

A. No, sir. 

Q. In what respect are they deficient? 

A. Well, they are deficient, inasmuch as they should have other 
ebuildings there for the accommodation of passengers detained during 
quarantine season. 

Q. Is there any other deficiency in your boarding facilities ? 

A. There is deficiency in regard to our wharf and boat 
6] house. That alone would require an expense of $2,000 to 
remedy it. 

Q. Have vou had estimates made upon it? 

A. Yes, sir. 

Q. Now, in regard to vour facilities for boarding at night and 
during the day. Are they what they should be? 

A. No, sir. 

(). In what manner are thev deficient? 

A. They are deficient, inasmuch as that I could afford better ac- 
commodations to the shipping—less detention of them—if I had a 
steam launch for boarder. When | have a number of vessels in 
quarantine it is almost impossible for me to make an inspection of 
every one of them daily. 

Q. Do you use the same crew—boat crew—night and day ? 

A. Yes, sir. 

Q. Now do you know what the revenues of that station are ap- 
proximately ? 

A. Yes, sir. 
62 (). Are thev sufficient, insufficient, or do thev exceed the 
necessary expenses of that station ? 

A. To be—that station—in the condition that I would consider it to 
be first-class, the present revenues of the station would not be suffi- 
client for maintaining it. 

Q. Would they be in any year that you have been there? 

A. In any year that I have been there? 

®. Yes, sir. 

A. No, sir. 

Q. Do you know how the revenues of the station compare this 
vear with preceding years ? 

A. I think they are somewhat behind preceding years—consid- 
erably. 

Q. Have thev been falling behind for some time? 

A. Yes, sir. 

Q. Doctor, the process of disinfection which you have mentioned, 
do you know whether this is the same process that is resorted to in 
other ports of the Union and elsewhere ? . 

A. Well, [ know that in other ports they resort to somewhat simi- 

lar means of disinfection, but I don’t think they do it as 
635 thoroughly as we do at our station. 
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By plaintiffs’ counsel: 
. Are you speaking from your knowledge ? 
A. No, sir; from what I have been told by captains of vessels. 


Counsel for plaintiffs objects. 


By counsel : 


a Q. Is this the system that is adopted by the experience of the 
medical fraternity as the proper system of disinfection ? 

A. It is, sir. 

(. Do vou know if other systems have been tried and found to 
be less efficacious : 

A. I do. 

Q. Such as what? 

A. Such as generating other gases. 

(). Do you remember the system of Perry ? 

A. Well, Perry’s system was pretty much the same as the one we 
have, with the exception of using pots instead of furnace. 

(. Did you have the freezing system ? 

A. No, sir. 

Q. Well, wasn’t there such a system tried ? 
64 A. There was such a system tried. 
Q. Now, from your experience as a medical man (I am ask- 
Ing your opinion as a medical man) is the system In vogue now ? 
a A. Yes, sir. 

(). Doctor, do you know of any other point in connection with 
this quarantine service that is material to the issue here presented? 
If so, please state It. 

A. Well. I don’t suppose I can comment upon anything Mr. 
Hutchinson has said. He said we charged for vessels coming from 
Morgan City, and I have never charged for vessels coming from Mor- 
gan City. That must have been an error on the part of my assist- 
ant, because I have instructed him to the effect that he should not 
charge those vessels; | know I never did. 

(). So far as you know, has this svstem of quarantine proved ef- 
fective or non-effective ? 

Counsel for plaintiff objects to the question, on the ground 
60 that it is the opinion ofa party who could not be an expert in 
such matters ; it is a question of interence. 

Objection overruled. 

7 3 

Q. I forgot to ask you, Doctor, after you granted those certificates 
and so on, what did you do with these drafts about any reports con- 
cerning these vessels. 

A. What do I do with the drafts? 

(. Yes, sir. 

A. | take a draft from the captain upon the agent, owner, or broker 
of the vessel, made payable to the order of the secretary and treas- 
urer of the Board of Health, and I forward it to the secretary and 

4 treasurer of the Board of Health for collection. 
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Q. Do you make any report about the sanitary condition of the 
vessel ? 

A. I make a report weekly of all the vessels arriving at the sta- 
tion, and, whenever it is necessary, a special report upon any vessel 
arriving with any infectious disease. 

Q. How are you and your employees at that station paid ? 

A. We are paid out of the revenues derived from that. 

Q. Who pays you ? 
66 A. The Board of Health of the State of Louisiana. 
Q. Through whom ? 
A. Through their president and secretary. 


Cross-examination by Mr. Lrovy: 


Q. You have stated that your salary of $5,000.00 a year was paid 
by the quarantine station, by the Board of Health. 

A. Yes, sir. 

Q. Do the duties of that quarantine require your presence all the 
time down there ? 

A. Pretty much all the time, sir. 

Q. Well, the president of the Board of Health, what is his salary? 

A. $2,400.00. 

Q. W ho pays that? Where does it come from, the $2,400.00? 

A. It comes from the general revenues of the board. 

@. Has not the president of the Board of Health many duties to 
perform up here in the city of New Orleans? Is he not, to a great 
extent, a police otheer ? 

A. Yes, sir. 

(). His business, to some extent, is to see that the streets 
67 are kept clean, the city disinfected ? 
A. Not his business to see that done. 

Q. As the president of the Board of Health, is it not his duty, to 
some extent, to superintend the health of the city of N. O.? 

A. Yes, sir. 

Q. Well, then, you have a treasurer, have you not? 

A. Yes, sir? 

Q. What is his salary? 

A. $2,000.00, sir. 

Q. And you have a secretary? 

A. Yes. sir. 

Q. What is his salary? 

A. I don’t know, sir; the secretary and treasurer are one, sir. 

Q. What is his salary ? 

A. $2,000.00. 

Q. Well, are their duties confined strictly to the quarantine - \- 
tion, or have they not to—are not their general duties included 
health officers of the city of New Orleans? 

A. Well, the duties of the secretary of the Board of Health is to 

attend to all of the clerical work the board requires him to do. 
68 Q. And the treasurer receives all the funds which is received 
by the Board of Health? 
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A. Yes, sir. 

(. Is not a large portion of that fund received as fees for record- 
ing marriages, births, & deaths? 

A. They receive fees for that, yes, sir. 

Q. And his duties as treasurer relate toeverything concerning the 
funds belonging to the Board of Health? 

A. I think it does, sir. 

(). In other words, those gentlemen are city officials, with reference 
to the city of New Orleans, as well as State officials, are they not? 

A. Well, they are State officials, but they are not city officials, 
strictly speaking. 

(). But they perform many duties in the city of New Orleans, not 
connected with quarantine vessels, do they not? 

A. Yes, sir. 

Q. Is not most of the time of the president of the Board.of Health 
taken up here in New Orleans with questions relating to the health 

of this city? 
69 A. Yes, sir; I think that takes up most of his time. 

Q. Now, as to this matter of certificates referred to (we will 
confine ourselves to the present—to the line of steamers belonging 
to the Morgan Co.); there are six of those steamers inthe New York 
trade; we will say the “ New York” arrives at the quarantine, you go 
on board and you ask the captain, if he is not from New York, and 
whether he has not been to any other port than American ports. 

A. Yes, sir. 

Q. Well, do you not then give him a certificate of health ? 

A. I ask him all the other questions that we generally propound, 
whether he has had any sickness while in New York or on the 
the vovage. | 

Q. As a general thing is not that the only duty you perform ? 

A. That is about all, sir. 

(. Now, in reference to fumigation, where that fumigation is ren- 

dered, for which you charge $25.00 only, and where there is 
70 no case of sickness on the vessel, do you do anything, as a 

general thing, more than use the sulphur—these pots of 
sulphur; I mean when the vessel is not specially detained by sick- 
ness; on the boat you simply fumigate and charge $25.00. 

A. Yes, sir. 

Q. You don’t apply these pots of sulphur from 5 to 7; you only 
apply to a large steamer—that is the usual number’? 

A. Yes, sir. 

Q. What does that sulphur cost, when used about five pots from 
40 to 70 pounds; what is the cost of that sulphur? 

A. I don’t know, sir. 

(). Well, about ? 

A. Four or five.cents a pound; I believe it is about that. 

Q. How many pots of sulphur do you generally use on each of 
the Morgan vessels to fumigate for which you charge $25.00? 

A. Well, we don’t always charge $25.00. 

Q. What is generally the fee? 

A. Sometimes $20.00. 

4—S98 
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71 Q. Well, what fee less than $20.00 on the Morgan’s steamers; 
did you ever charge less? 

A. No, SIr. 

Q. How much did you say that surplus cost? 

A. I don’t know positively; I think it cost about 5 cents. 

(). It cost about 5 cts.? 

A. Yes, sir. 

Q. And the pot is from 40 to 75 pounds? 

A. Yes, sir. 

Q. Do you ever use, in reality, over 2 pots on each of the Morgan 
steamers ” 

A. Yes, sir; always. 

Q. How many? 

A. Never less than four. 

Q. When you use 4 or 5 pots of sulphur for this fumigating pur- 
pose upon the Morgan steamers, where do you put the five pots? 

A. One in the cabin, one in the fore, and one in the after-hold 
and the forecastle. 

Q. Are not those vessels exclusively freight vessels to which | 

have referred—are they not exclusively freight vessels ? 
(p A. Yes, sir; freight and passenger. 
Q. The Morgan vessels are not passenger vessels ? 

A. Yes, sir. 

Q. I am speaking of the New York vessels; I am confining your 
attention to the 6 vessels coming from New York. 

A. We do not fumigate them. 

Q. The others you do fumigate when they come from infected 
ports, and the fumigation, as you have stated, is from 4 to 5 pots? 

A. Yes, sir. 

@. You never fumigate New York vessels? 

A. No, sir. 

Q. When those vessels are loaded with freight (I am not speaking 
of the 6 vessels), is it your opinion that the fumes from the 4 or 5 pots 
penetrate the whole vessel from stem to stern—from top to bottom ; 
when you use 5 pots of that sulphur only, and placed them as you 

sald, is it your opinion that the fumes penetrate every por- 
o tion of the vessel ? 

A. Every portion that has an opening. 

Q. When she is loaded with freight ? 
A. Yes, sir; right down to the kelson. 
Q. And through all portions of the freight ? 
A. Yes, sir. | 
Q. How can the fumes get to the lower part of the vessel when she 
loaded with freight? 
A. Well, it gets there through the very smallest crevices imagin- 
able. 

Q. And penetrates through every portion of the freight ? 

A. Well, it would not penetrate through every portion of the 
freight ; not through boxes. 

Q. Well, between boxes and packages, when tightly stowed, so as 


, 
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to penetrate the lower part of the vessel, so as to destroy any germs 
that may be there—is it your opinion that those fumes penetrate suf- 
ficiently for that purpose? 

A. Yes, sir. 

Q. Well, now, about the bilge-water ? 

A. Well, in iron vessels they seldom have bilge-water. 

74 (). There is a space of about 16 to 18 inches between the 

hull—the iron hull of a vessel—and this plank floor, which 
exists in every vessel, and divided by kelsons, and, as I am 
told now, hundreds of compartments. [ am giving you this in- 
formation to enable vou to understand my question. There are hun- 
dreds of these compartments, dividing the hull of a vessel from the 
flooring, and generally the vessel contains Jarge quantities of bilge- 
water, which produces animalcule- & fumes, which is dangerous. 
Now, I ask you if it is possible that the fumes of 4 or 5 pots of sul- 
phur can penetrate that ? 

A. And reach that bilge-water? 

(). Yes, sir. 

A. Not in my opinion, sir. We treat that different; with a solu- 
tion ! sulphur of iron. 

Q. I am speaking simply with sulphur. 

A. We never confine ourselves with fumigating with sulphur. 
70 ®. I have it down here. In some instances you use 4 to 7 
pots of this sulphur for vessels, and nothing else. 

A. QO, no, sir. 

Q. Do you in every case use carbolic acid ? 

A. Yes, si 

(). Well, then, how do you reach this bilge-water ? 

A. We pour it through pumps. 

Q. So as to reach probably a hundred compartments, separately 
divided, making distinet little rooms ? 

A. I never knew there were a hundred compartments. If there 
were a hundred compartments then the solution could not reach 
them. The first time that I knew a ship’s bilge was divided into a 
hundred compartments. I don’t see how the vessel could pump her 
bilge-water out. 


By def’t’s counsel : 
(). In reply to that last about pumping these hundred compart- 
ments ? 
76 A. To my knowledge there is one or not more than 3 
pumps leading down to the bilge of any vessel I have ever 
seen, and it is through those pumps that we insert this solution of 
carbolic acid and sulphate of iron. 


By counsel : 
Q. Have you used this carbolic acid for the Morgan vessels? 
A. Yes, sir. 
(). And the copperas also for the bilge water” 
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A. Yes,sir. As far as that is concerned I will state that we make 
no distinction between any of the vessels coming from infected ports 
or in a vessel that requires fumigation. We treat them all alike. 

Q. Well, don’t you make a difference where there [is] disease on 
a vessel and where there is none ? 

A. We make this distinction. We give them repeated fumiga- 
tion. 

Q. You say that the sum received by this system of taxation 1s In- 
adequate for quarantine purposes—that more was needed? 

A. Yes, sir. 
77 Q. Well, do I understand you to say that the remedy is 
that these charges should be increased on vessels ? 

A. No, I believe that if the Morgan steamers and the Cromwell 
steamers were to pay their dues that the revenues derived at that 
station would be sufficient to maintain it properly. 

Q. Those two lines would be sufficient to produce the revenues ? 

A. Yes, sir. 

Q. That being the case, Doctor, will you be good enough to state 
why this bill was introduced for doubling the tonnage by the Legis- 
lature—the bill that was introduced by the Board of Health to the 
Legislature—the bill providing for the tonnage duties, $60.00 at night 
and $30.00 in the daytime. 

A. I didn’t know that any bill was introduced providing for the 
tonnage at all, sir. 


Redirect examination by Mr. ZACHARIE: 


78 Q. During your cross-examination you stated that the 
whole time of the president was taken up in regard to the 
local sanitation of New Orleans; did you mean that? 

A. I made no such statement that the whole of the president’s 
time was taken up. 

Q. What did you state? 

A. I said the greater part of it. 

Q. You were interrogated in regard to the local sanitation of New 
Orleans; is it or is it not a fact that the local sanitation of the city 
of New Orleans is provided for by a special amount and appropria- 
tion by the city council of the city of N. O.? 

A. It is, sir. | 

Q. Included in their budget? 

A. Yes, sir. 7 

Q. Now, you say, as I understand you, that you use from 3 to 7 
pots in fumigating; each one of those pots contains how many 
pounds, you say? | 

A. From about 40 to 75. 
79 Q. And the sulphur is worth about five cents a pound ? 
A, I think it is about that; I don’t know exactly. 
Q. Then the burning six hours of each pot costs from $2.00 to 


$3.75. 
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A. It eost about that; yes, sir. It really costs more than that, I 
think, because you have to take into consideration the cost of the 
pots. 

(. I am speaking now of the material used ? 

A. Yes, sir. 

Q. Well, then, if there were three pots used, there would be from 
6 to—something like 10 or 13 dollars—used in those 3 pots in ma- 
terial ? 

A. Yes, sir. 

(). Where there was 7 it would amount to as much as 14 to 22 
dollars. Now, in regard to the use of sulphate of copper, iron, and 
‘arbolic acid, what does that cost; what is the cost of the material ? 

A. I don’t know what the cost of the material is. 

Q. Can’t you approximate it? 

A. No, sir; I haven't any idea. 

Q. How much copper is used ? 
80 A. Well, that varies. 
Q. Approximately? 

A. For a single disinfection we would use from between 25 & 100 
pounds. | 

Q. You don’t know how much it cost a pound? 

A. No, sir. 

Q. Well, then, in regard to the iron you say you used? 

A. Well, that is sulphate of iron. 

Q. Well, then, in regard to the carbolic acid; how much do you 
use of that? 

A. Use from one to three gallons. 

Q. What does it cost? 

A. I don’t know, sir, what it costs. 

Q. Well, can you approximate the actual cost of the material of 
each disinfection ? 

A. Of each disinfection? 

Q. Yes, sir. 

A. Well, 1 should think it would be in the neighborhood of some- 
where about 12 or 14 dollars altogether. 

Q. Suppose you fumigate repeatedly, does it cost that every time? 

A. Yes, sir. 
81] Q. Then, if a ship that has this process applied to her 3 
times, it would cost from 36 to 42 dollars? 

A. Yes, sir. 

Q. Is this irrespective of labor and the utensils used? 

A. No; that includes ware and tare of the pots, but it does not in- 
clude labor. 

Q. In regards to the occupation of the president, what do you 
speak from; your personal knowledge or from general reputation ? 

A. Well, from my personal knowledge; that is, not as regards the 
present incumbent—his predecessor, as | was a member of the Board 
of Health some years, and knew the duties that were required of 
him. 
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Dr. JosEPH JONES, sworn for defendant. 
Direct examination by Mr. ZACHARIE: 


Agreement. 


Dr. Jones, witness being put upon the stand by the defend- 
82 ant. It is agreed that Dr. Jones, the witness, president of the 


Board of Llealth, and ra | member of the former Board ot 


Health, would, if testifving in detail, corroborate what Dr. Finney, 
the preceding witness, had said and stated, except in so far as the 
particular points upon which he may be interrogated. 


Q. Now, Doctor, you have heard the testimony of Dr. Finney; 
will you please state any errors that he has made during the course 
of his testimony? 

A. I think the testimony is not entirely correct, in one point in 
which his testimony is not sufficiently explicit; that 1s, in reference 
to my own duties. 

(). Please state what your duties are. 

A. My duties are defined by the act of 55 and the additional and 
subsequent act of 1855, also the act of 1877. The duties of the presi- 
dent of the Board of Health are to contluct the correspondence of the 

Board of Health, supervise the quarantine station, and to visit 
So them as often as the board may direct, to preside at the meet- 


ings of the board, and submit all questions to the board of 


interest. He is also empowered, during the interim of the meeting 
of the board, to issue all orders to sheriffs; he has constantly,through 
the whole time that he is in office, to pay attention to matters, and 
he is never relieved from that duty. 

Q. State, Doctor, in regard to the particular cases of quarantine 
that are reported to you, what your duties are, and how you perform 
them. 

A. All questions relating to the condition of ports, whether in- 
fected or healthy, are brought to the knowledge of the Board of 
Health at every meeting. 

Q. By correspondence ? 

A. By correspondence and every means of information, orders are 
immediately issued to quarantine physicians in the whole course of 
the State, warning them of the condition of any port and the neces- 
sity of taking action in reference to any infected port; rules are 
prescribed and the time of detention is (even when there is no pro- 
clamation by the Governor) is controlled by the Board of Health. 

Q. Now, in regard to particular cases of vessels? 

84 A. All eases during the interim of the meeting of the 

Board of Health, the violation of the law, are reported to the 
president, and if the law has been violated the criminal sheriff is 
ordered to seize the vessel subject to the order of the Board of Health. 
In the case of the “ Excelsior,” “ Vanguard,” and other vessels well 
known, they were seized by the sheriff and sent back’ to the quar- 
antine station. Then, during the months of excitement the owners 
do not appeal to the Board of Health in reference to matters of de- 
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tention. In the time that the board is not meeting, these matters 
are brought before him. Most of his duties rest right there. Nearly 
one-half “of his reports are taken up with litigation, Ke aaa the 
great cost of the reports is due to that fact. The cost of the hostility 
of the maritime interest of La. 


By plaintiff's counsel : 


Q. The whole maritime interest? 
A. I say, our maritime interest; I don’t specify it 


By counsel: 


Q. Doctor, can you state the number of employees, salaried em- 
plovees, of the Board of Health? 
SO A. We have, for instance, at Miss. quarantine. 
(J. State the round numbers and expenses. 

A. I will. have to vive it in detail to be accurate. At Miss. (juar- 
antine there isa physici lan & hisyassistant,one at a salary of $5,000.00, 
and the other at $2,000: we have, as the doctor st: ated, ; 5 boatmen at 
salaries from 40 to LD Kalen per month, and two nurses. 


By pl’t’ff’s counsel : 


Q. Haven't P At stated in some of your reports recently that the 
expenses was $25,000.00 ? 
A. Yes, sir. 
(. Can you not state that? 
A. I can continue; we have, by the laws of the State, to keep up 
a quarantine at the Riggolettes; we have an officer and three boat- 
men, officer at $125.00 a month during the summer months, and 
the boatmen at $40 dollars a month: we have also at the Atchafa- 
lava by law to keep up the quarantine station, and the quarantine 
fees should apply at that station [as] well as the Miss.; the Atchafa- 
lava station requires an officer, his salary has ranged from $100 to 
$75 a month, and a boatman at $40 a month; then the law requires 
the Board of Health to put quarantine at any point at any moment 
it may be necessary ; the president of the Board of Health, as 
S6 regards this, as in the case of Pensacola ; we had to put a case 
at Lookout; all of this had to come out of the quarantine 
fund, and according to. the act the president's salary, physician’s, 
secretarys, and treasurers is directly charged to that fund, which is 
not included in that $21,000.00, which | alluded to. 


By counsel : 


Q. What percentage, about, of the time is the president of the 
board, & the secretary & treasurer of the board and of the collector 
of the board, are devoted to matters exclusively quarantine? 

A. I will say the whole time of the president is taken up; that is, 
not absolutely every moment of the day, but he is always on duty 
like a general commanding an army. 

Q. Well, in regard to the seeretary and treasurer? 
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A. He is never absent from his post, whether he is at the quar- 
antine station or here. 

@. The collector, does he attend to all of the collections? 

A. Yes, sir; the whole of his time. 

. Now, in regard to the attorney, what is his salary ? 

A. Is devoted to quarantine matters. 
~ Q. What is his salary ? 

A. $50.00 a month. 
87 . Doctor, in regards to the value of the materials that are 
used in disinfecting a vessel; what is the sulphur, that is to 
say, how much a pound? 

A. Since I have been president of the Board of Health we have 
taken estimates from all the wholesale druggists and purchased it at 
wholesale prices, and my recollection is that it would be about 4 
‘cents per pound; but then we have the expense of delivering it to 
the quarantine station. It might bring it up to 5 cents when the 
cost of carrying it is added. 

Q. Now, carboliec acid ? 

A. We have purchased that at the lowest price; in fact, in 1878 
several thousand gallons were sold,and we got it at $1.00 per gallon. 
We have been really furnishing it at below the price according to 
that circumstance; copperas from 1} cents to 1# cents and 2 cents a 
pound. Sometimes the market is bare. Copperas contains a great 
deal of water crystalization, and may be bought for a little less. 

Q. That must also be added to the cost of transportation ? 

A. Yes, sir. : 

Q. Making it cost about how much, approximately ? 
88 A. I should suppose about at the rate of 2 cents a pound, 
and the carbolice acid $1.25 a gallon. The board has never 
been in any position to buy large quantities—never had any funds 
beyond the immediate wants from day to day, except—— 

(. In your administration, and from your Pane previously 
as a member of the Board of Health, what is the cost of maintaininy 
the quarantine station, the Miss. station? 

A. I have here the detailed statement of the actual cost, which I 
would be glad to submit [in] evidence. 

Counsel for def’t offers in evidence document marked “ A.” 

Q. You say it has been inadequate to keep up the quarantine sta- 
tion ? 

A. Yes, sir; Louisiana should have the quarantine station re- 
moved from the Riggolettes near to the river, in order to facilitate 
commerce. It would cost about $5,000.00. It should establish a 
fine quarantine station at the Atchafalya, which we would maintain 
there, and through memorials in that direction asking the Legisla- 

ture for an appropriation of $5,000.00 each for each of those 
89 stations, as I did for other matters; I asked for $10,000.00 for 
the Miss. quarantine. 

@. Something has been said about local sanitation. What is the 
fact in regard to the sum that is used or is noted for local sanita- 
tion ? 


ro. 


ce 
\- 


BOARD OF HEALTH, &¢., AND STATE OF LOUISIANA. 33 


A. The act of 1877, act No. 80, settles that question. The Board 
of Health is required to make out a budget of the year, and to apply 
to the city council for certain sums to pay the inspectors, the medi- 

cal inspectors, and for disinfectants. During my term of service the 
amount appropriated has been inadequate—$10,000.00 for that pur- 
pose. The board has taken all its surplus funds to buy disinfectants 
and to supply all deficiencies at the quarantine station. The board 
has spent nothing outside of its special wants. 


Counsel for defendant offers in evidence the report of the Board of 
Health, that portion of it material to the question of the quarantine 
of ISSO & ISS1. Document marked “ B.” 


(. Doctor, how does the number of vessels passing through 
90) the Miss. quarantine—that is, our interne! commerce—com- 
pare of late vears with what it has been before? 

A. Diminished one-half. 

(). Do you know what the reason for that is? 

A. From the deepening of the mouth of the Miss. river and the 
complete change in commerce. Previous to the war about 2,500 ves- 
sels came through. I could give all those facts at any time, the 
complete record. . The number of vessels entering last year was about 
1,000. The whole tendency of modern commerce has been to build 
iron ships of great tonnage, and to reduce the sailing vessels, and to 
increase in size and diminish in number; hence our fees have been 
decreased in that respect, and will decrease more & more every year, 
and will become inadequate for the system. 


sy pl't’tf’s counsel : 
(. The amount of tonnage has not increased, has it? 
A. Yes, sir; it is increased. I can give you those facts. The 
amount of tonnage, not in respect to each vessel, but the aggregate, 
has increased. 


By counsel : 
9] Q. Dr., what condition is the Miss. quarantine station in? 
Please state what has been spent under repairs and so on at 
the Miss. quarantine in the last few vears. 

A. About between 7 & 8 thousand dollars, with the drugs, putting 
that in and the equipment of the beds; we found it in the most 
dilapidated condition, all wanting repairs. 

(. What is its condition now ? 

A. In very good condition; it is the best as far south as New 
York, as far as my knowledge goes. 

Q. Dr., is there any other point material to this issue here that 
you wish to state? 

A. I would like to make a brief statement with reference to the 
duties devolving on the Board of Health, in reference to quarantine 
at the mouth of the river and the States above, as would certainly 
close this port six months in the year but for the quarantine main- 
tained here. 

N—SYS 
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By plt’lf’s counsel: 


(). You think it is for the benefit of the whole commerce of the 
Miss. river? 
92 A. I think so, sir; and we are obliged to keep up a quar- 
antine at over a cost of 5 or 6 hundred miles, and supply 
every material out of this quarantine fund. In addition to that we 
protect the trade—internal trade of some 500 million, which would 
be destroyed but for this quarantine. The interna! trade of New 
Orleans varies from 300 millions—from 2 to 3 hundred millions. 
This would be destroved but for the quarantine through a large por- 
ion of the year; that the quarantine might be improved I would 
freely grant ; that we het 7 more money is a self-evide nt proposition. 
We should have our own quarters, and not be quartered upon the 
United States at the Reggolettes ; Louisiana should have it; we 


‘ should have our own quarantine station at Atchafalaya. 


Q. In regard to the administration of the quarantine system at 
the Miss. river and the other stations, is it administered on an ex- 
pensive plan, or an economical plan, or upon a medium plan? 
93 A. Upon the most economical plan that I can conceive. 
There is not an account rendered of those stations that have 
not received the approval both, of the president of the Board of 
Health and the finance committee, and all been submitted to the 
board. Not one dollar can be spent without a requisition, and its 
approval. Weshould have a corps and several more nurses with 
them. We should have a supply of stimulants and food, in case the 
cholera should come here at any time. You must recollect that a 
quarantine has to be like a sentinel, and we might have at any time 
——. The case of the “ Newemberg” had a case of small-pox 
aboard of her. We might, at any time, have a case of cholera or 
yellow fever. Possibly, though, a rigid quarantine, the ships had 
not been coming here with sickness, and we were spared what Pen- 
sacola had. If we had not a quarantine like them we would prob- 
ably have had a loss of 15 million dollars. 
94 Q. Are the salaries allowed the officers and employees of 
the Board of Health extravagant, moderate, or below what 
they ought to be? 

A. I think they would be about. I think those at the Atchafalaya 
& the Riggolettes are not sufficient. Those of the Mississippi are 
very advant-geous salaries. 

Q. The law provides for an assistant treasurer, at a certain salary, 
at quarantine station, will you state whether the board has ever had 
one there or not? 

A. They had one there just before the war, and, perhaps, just after 
the war, but the president of the board thought that to- expensive, 
and then made the secretary here do all that—keep all the accounts. 
The secretary is required to be in his office a great part of the day, 
and his attention is taken up that’ way. 


Cross-examination by Mr. Lrovy: 


Q. You stated just now that $8,000 had been spent on repairs. 
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A. About that. 
YD (). Was not that $8,000 taken from the monies colleeted by 
these duties—that fund, the quarantine fund ? 

A. Not altogether. We get it from every source—recording the 
births and deaths. 

®. Births and deaths”? 

A. Yes, sit 

And is not.the Board of Health, besides being the Board of 
Health and having the management of the quarantine system, a 
board, also, for the preservation of the health of the city of New 
Orleans ? | 

A. Of the entire State. 

(). But-hasn’t it certain defined duties, mentioned in the acts of 
1870, which relate more particularly to New Orleans and the clean- 
Ing of the streets ? 

A. No, sir; they have nothing to do with the cleaning of the 
streets. That belongs to the Department of Improvements. 

(. But when you discover that the streets are in-an unclean con- 
dition, is it not your business to invite the attention of the city au- 
thorities to that fact ? 

The board does that. 
YO ©. Well, is not the president of the board of Health also 
the recorder of births and deaths? 

A. Ex-officio ; not absolutely. 

Q. Now, in this budget which is prepared by the city council to 
pay the expenses of the Board of Health, is any of that money given 
towards the payment of the president saad other ofticers—the col- 
lector—the attorney! 

A. Not a dime; not a cent. 

Q. The four sanitary inspectors—does the city also pay for them? 

A. The disinfectants; but the board has taken all the surplus 
funds, when we have been threatened with disease, and bought these 
disinfectants, and used them. 

(). Did you not, in ra letter [to the | Speaker of the tlouse ot Repre- 
sentatives, state that the entire valley of the Mississippi was bene- 
fited by the quarantine system ? 

A. I did, sir. 

Q. Is that not your opinion ? 

A. Yes, sil 

(). Is not the health of New Orleans and commerce of 

wa this city greatly benefited by the quarantine system, in your 
opinion ? 

A. Yes,sir; absolutely dependent on it to a certain respect. 

Q. Did you not, in view of what you believed to be necessary, ap- 
peal to the Legislature, through the Governor, for increased duties? 

A. Small increase to make this diminution of the size—the num- 
ber of ships—not increase the fees. 

Q. Didn’t the shipping interest of New O. protest against that 
course ? 

A. Yes, sir. 

Q. Was it not the entire shipping interest’ 
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A. I don’t know. 
Q. Well, as far as you know? |! ask you if this is not the memo- 
rial and protest on the part of the entire interest? 
A. I could not say without an examination of it. 
Q. This petition here prepared and sent up by 
A. Mr. Whitney & Co. prepared it. 
Q. Well, is it not signed by all the marine interest? 
98 A. Not by all. A number of others didn’t sign it. 
Q. Do you know the signatures of any of those people ? 
A. No, sir 
Q. Well, vou have seen, the memorial ” 
A. I have seen the printed memorial. 
Q. Well, I ask you if this is not the printed memorial ? 
A. I have not seen this copy, but I presume it isthesame. These 
signatures I could not. Some said they didn’t sign, and others did. 
Q. That is the original document. 


Adm 1SsiONn. 


Counsel for defendants admits that these are the genuine signa- 
tures, and that is the memorial that was presented to the Legisla- 
ture. 

Counsel for plaintiff offers in evidence the memorial marked “] 


’9 
. 


Q. What firm did you say refused to sign? 
A. I can’t recollect. It strikesme Mr. York said something about 
it. On certain questions he stated that he had not signed 
99 that, but somebody told me they signed it through an utter 
misapprehension of what the contents were, but J made no 
note of it. 


sy def’t’s counsel : 

Q. Something has been said about the recordership of births & 
deaths. Is not your time taken up with the recordership of births 
and deaths? 

A. I have my deputy that attends toit. | simply supervise it, 
and see that it is properly done; the diseases classified, and, in order 
to protect the city from quarantine, we publish, every week, a con- 
solidated statement, and send it all over the world. 

Q. Are any expenses of the recordership of births and deaths 
taken out of any other fund than the fund raised through that? 

A. No, sir: on the contrary, we give the quarantine all we can. 

Q. From that particular fund ? 

A. Yes, sir. 

Q. Then I understand you to say that you borrow constantly 
100 ~—s from the different other funds of the Board of Health money 
tO supply the deficit in the quarantine fund? 

A. Yes, sir, constantly; we sacrifice everything for quarantine. 

Q. Does it ever happen the other way, that you borrow from quar- 
antine fund to pay other outside expenses? 

A. Not that I know of. 


PIno- 
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Dr. Herrick, sworn for defendant. 

Direct examination by Mr. ZAcHARIE: 

Dr. Herrick, you have heard the testimony of Dr. Jones and Dr. 
Finney ? , 

A. Yes, sir. : 

Q. Do you corroborate the statements that have been made, so far 
as you know ? 

A, Yes, sir. 

Admission. 

It is admitted that if Dr. Herrick was interrogated in detail, as 
secretary and treasurer of the Board of Health, that he would cor- 
roborate the testimony of the previous witnesses. 

Q. Doctor, something has been said about collecting fees 
101 ~=from vessels coming from Brashier or Morgan City around to 
New Orleans; do you know of any such cases? 

A. I don’t recollect of any cases where the fees have been col- 
lected. My understanding is that as a matter of courtesy the fees 
are not demanded of vessels leaving a port in this State and enter- 
ing the quarantine, but I believe the law makes no exception. 

The plaintiffs in this case exhibit a letter marked “C,” which 
letter the witness identifies. 

Cross-examination by Mr. Lrovy : 

Q. You were speaking about fees on vessels from Morgan City, do 
I understand you to say they were never demanded ? 

A. I won’t say never, but my impression is that it is not customary. 
The quarantine physician can answer the question better than I can. 

Q. Have you read the act which authorizes the collection of that 
money. 

A. I never read it except here this morning, and I find 
102. nothing which makes an exception in (vessels) leaving the 
State. 

(). Have the board ever given you any instructions not to collect 
on vessels coming from Morgan City? Do you know if such reso- 
lution [was] passed by them ? 

A. I do not know. 

Admission. 

[t is admitted by plaintiff in this cause that if Mr. 1. N. Marks, 
chairman of the finance committee of the Board of Health, Col. A. 
W. Bosworth and Mr. Edward Booth, also members of that com- 
mittee, and Mr. Henry Kohlbaause, book-keeper of the Board of 
Health. were testifving, would corroborate the testimony of the pre- 
ceding witnesses, so far as their knowledge goes. 


Agreement. 


It is agreed that the plaintiffs in this case shall have a right of 
referring to the statutes and laws of the original 13 colonies 
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of the United States to show, prior to the adoption of the 
103 adoption of the Constitution of the United States, by which 
quarantine fees tor Inspections and disinfections were col- 
lected & exacted. 
Continued to Saturday, December 9th, 1882, for argument. 
Civil District Court, Division “©.” 
MorGAN Co. 
vs. . No. WOOL. 
Boarp or Heavru. } 
SATURDAY, December 9th, 1883. 
Counsel for defendant offers in evidence document marked “10,” 
offers report in so far as the quarantine is concerned, with the priv- 
ilege reserved to each party ot referring to these original documents 
during the argument in the supreme court, or other courts, without 
the necessity of copying them in the records, marked “11” and “12. 


Testimony taken, by Consent, December 5th, 1882. filed Dee. 9th, 1882. 
Civil Dist. Court, Div. “C.” 


MorGAN’S LOUISIANA AND TExas-R. R. & S. S. Company. 
No. 7OO1. 


Us 
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Signature of witnesses to testimony given by them is waived, by 
consent of counsel. 


Captain J. W. HAwrHorNeE, sworn. 
Direct examination by H. J. Leovy 

(). Captain, you are the captain of the steamship “ Excelsior” of 
the Morgan line? 

A. Yes. 

Q. How long have you been captain of the “ Excelsior”? 

A. This [is] the second voyage only, in this ship. 

(). She is a new steamship? 

A. Yes. 

Q. On what steamer were you captain before? 

A. The Algiers. 

®. How long were you on her? 

A. | made 95 voyages on her, six years. 

(). Is she one of the Morgan steamers? 

A. Yes. 

(). Running between New Orleans and New York all the time? 

A. Yes 

Q. No other place? 


A, She did run from New York to Galveston several trips. 


L105 (). With these exceptions the Algiers Was engated all the 
time in the trade between New York and New Orleans? 
A. She was. , 


the 
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). On what vessels were you prior to that—3 or 4 years before? 
\. The one prior to her was the Josephine. 
’ Texas steamers? 
A. Yes; I have been on quite a number. 
Q. How long have you been in command of steamers ? 
\. Since ‘66. 
? Are all the Morgan steamers iron vessels ? 
A. All that ] have ever been on. 
Q. Are all the Morgan vessels plying between New York and New 
Orleans iron? 
A. They are. 
(). How many are there? 
A. Six. 
(). Are they constructed pretty much alike? 


’ 


A. Well no. sir: 4 of them are alike. and the two last ones are 


©. What is the main difference between the first four and the last 
two? 
LOG A. The only difference is in the size and some extra bulk- 
heads and extra strength. 

(). The last two, then, have extra qualities ? 

A. Yes, sir; the two are the Algiers and Excelsior. 

Q. Will you examine this plan marked “M,” and tell me if it is 
like the Algiers and the Excelsior ? 

A. The forward hold, the after hold, the midship section, and the 
boilers are like the Texas ships. The ‘Texas ships have two decks: 
the New York ships have three. 

Q. With reference to the space in which the bilge-water was found, 
is not that substantially the same in all the steamers? 

A. Yes, sir; they are alike. All the steamers are alike with ref- 
erence to this space in which the bilge-water is found; that is be- 
tween the frames and the bottom, between the flooring and the kel- 
SOT. 

(). About what is the space between the flooring and kelson; how 
many inches from the flooring to the bottom? 

A. About 18 inches. 

LO7 (). Is there not very generally bilge-water in that space of 
LS inches? 

A. No, sir; the water changes. The water runs through 
the water course next to the flooring of the vessel, and it is pumped 
out every four hours, nearly; if it is necessary we let water in so as 
to have the bilge of the ship clean. 

Q. Is that always clean’? Isn’t there a time in which there is 
water there ? 

A. No, sir; we are changing itall the time, to keep the bilge sweet. 
[t is necessary for the health of the vessel. 

Q. Do you succeed in getting it pretty clean generally ? 

A. Yes, sir. 

Q. How rfiany of these compartments are there between the floor- 
ing and the kelson? (Counsel refers to Ex. M.) Do these marks 
represent the divisions”? 


40 MORGAN'S LOUISIANA & TEXAS R. R. & 8. 8. CO. VSB. 


A. These marks represent the frames of the ship ; what you would 
call the ribs. 

Q. How many of these divisions are there, about ? 

A. I don’t know how many there are in the ship. I should think 

there was over a hundred. 
108 Q. Is that flooring pretty close that covers these spaces ? 
A. Yes, that flooring is supposed to be tight. 

Q. The air can’t get in? 

A. The air can get in, but not any water or dirt. It is made tight 
to keep the water and dirt from getting through the floor into the 
water course. 

Q. With reference to this quarantine business, when you arrived 
at the quarantine station, you always stop there ? 

A. Always. 

@. Summer and winter? 

A. All the time: obliged to stop there. 

Q. What is the form that is observed by the quarantine physician. 

A. Generally stop the ship; officer comes on board, pass the time 
of day usually, and comes in my room, takes a seat; asks me if the 
crew are all well. I report these, and he gives me a permit to come 
to the city and goes ashore. 

@. Does he examine the vessel at all? 

A. Not at all. 

(). How long does this interview last ? 
109 A. About ten minutes, probably. He has to fill out in a 
book that he has the number of the crew, the number of days 
passage, and the health of the crew, and if there are any passengers (we 
have none, don’t take any) then he gives me a permit to pass to the 
city. 

Q. During the time that you were on the Algiers and the time 
you have been on the Excelsior has that been the uniform prac- 
tice ? 

A. Yes, sir; with one exception. 

Q. You mean a single exception ? 

A. Yes. There was only one voyage that he mustered the crew 
and called their names by the rolls and examined them. 

Q. How long ago was that? 

A. Last year. I don’t know the date; but it was when the small- 
pox was North. 

Q. So that for the last six years that has been the uniform prac- 
tice with one exception ? 

A. Yes, sir. 

Q. Simply to ask these questions and go through what you have 
described and give a certificate ? 

A. Yes. 

Q. They never fumigated the vessel ? 
110 A. Never. 
Q. What are the orders as to reporting sickness ? 

A. If we have sickness on board we haye to report to the physi- 
cian at the quarantine; and if they gave no orders I would be 
obliged to do it, because it would be a State prison offence. 


a lit. 
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Q. I only wanted to know the orders of the company. 
A. Yes; those are the orders of the company. 


Cross-examination by Col. ZACHARIE : 


Q. Will you please state a little more fully what you mean by the 
water-course ? 

A. There is a- opening in every frame, so that water may pass 
freely through the frames the full length of the vessel. 

Q. | understood you to say this is done for the purpose of pre- 
venting the bilge-wate r from remaining there—to prevent the water 
from stagnating—injuring health ? 

A. Well, it is certainly [as] necessary for the condition of the ves- 
sel as it is necessary for a man to wash his face. He might go on 

six months without washing. 
111 (). This bilge, the old bilge, is pumped out through pumps ? 
A. Yes, sir. 

Q. And fresh water is pumped in through other pumps? 

A. Yes; or let in by valves. 

Q. Now, by using copperas and carbolic acid through the pumps, 
or through these valves, could not this carbolic acid and copperas be 
made to permermiate the water through the frames the full length 
of the vessel ? 

A. Yes, sir. 

Q. Then it is not impossible to disinfect that portion of the vessel 
through the frames ? 

A. Not in the least. 

Q. Have you ever been on a vessel that has been infected with any 
infectious disease aboard ? 

A. Never have. 

Q. I understand you to say that these openings will admit of the 
passage of the carbolic acid and the copperas so that the bilge water 
can be corrected through the pumps «& the valves ? 

A. Yes, sir. 
112 Q. Since you have been plying in in this trade between 
New York and New Orleans the city of New York has been 
comparatively healthy—freed from infectious disease ? 

A. Yes. 

Q. You spoke on one occasion on which this quarantine officer 
mustered the crew by the rolls? 

A. Yes, sir. 

Q. Was there small-pox in New York at that time? 

A. Quite a good deal in Jersey, not so much in New York city; 
most of the reports were from Jersey. 


Redirect examination : 


Q. During a great part of this time, when you arrived at New 
Orleans from New York, it was cold weather, was it not ? 


A , bf CS. 
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Q. And you often left New York when it was freezing, and when 
you arrived here you went through the same forms as you did at 
mid-summer ? 

A. Yes, sit 

Q. Captain, in these frames are secured to angle lines at the bot- 
tom of the ship? 

, yes, air. 
113 (). These limber-holes are on top of these angle lines? 
A. Yes, sir. 

Q. These angle lines, about how deep? 

A. About three inches. 

Q. Now, then, the pumps can’t take away any water below that 
three inches ? 

A. No, sir: not below that. 

Q. Hence there is a certain amount of water in the ship always? 

A.. Always. | 

Q. That cannot be pumped out ? 

A. Yes, sIr. 

Q. Now, that drawing represents the ship on an even keel? 

A. Yes, sir. | 

Q. Now, when the ship is by the stern—she is generally by the 
stern ? 

A. Yes, sir; generally about a foot and a half to three feet. 

Q. By the expression “by the stern” you mean deeper in the 
water at the stern than the rest of the vessel ? 

A. Yes, sir. 

@. Now, when a vessel is in that condition, the water runs aft 
does it not? 

A. Yes, sir; certainly. 

®. The result of it is that there is no water in the forward 
114 __—spart of the ship, except that that is below the angle line? 
A. Below the angle line 

Q. When the ship is in “that condition will the pumps draw out 
of the ship the water that is in the forward part of her? 

A. No, sir; you will have three inches of water there, sir, left in 
the me 

Q. Now, from this deck (referring to Ex M), down along the side 
of the ship, are there not leading into the bilges scuppers or pipes 
for draining? 

A. Yes, sir. 

Q. That draw of the water from the main deck to the bilges ? 

A. Yes, sir. 

Q. Consequently all the water from the main deck goes into the 
bilges ? 

A. Yes, sir. 

Q. Do you not have a great deal of trouble with this bilge water? 

A. Well, we never have had with | ships that I have been on. 

Q. Have you not had your ships constantly discolored with this 
bilge water ? 

A. Yes: that has occur-ed. 

Q. What is that caused by ? 
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115 A. Of course that is caused by the stagnation of water. 
Q. If you can pump all the water out of the ship, there 
should not be any stagnant water in her. 
A. Not if you coyld pump it all out. 


Recross-examination :‘ 


Q. You don’t mean to say, Captain, that there is three inches of 
water that remained in the bottom of the ship, between the angle 
lines, all the vear round, for instance ? 

A. It would remain there, but we have fresh water in; it changes. 
But there is always about three inches of water there; we cannot 
keep it out. 

Q. That is to say, when you open your valves the water will flow 
over these angle lines, and then the surplus will go over into the 
next one, and so on through the ship. 

A. Yes. 

Q. Then, would not this copperas and carbolie acid that is put 
into these valves permeate the ship in the same way along with the 
water ? 

A. Yes, sir, if it was put into the forward part of the ship. When 

we speak of these three inches of water, that is not all over 
116 the bottom of the ship, but runs just like that (making a 
gesture). 

Q. By the letting in of that water, charges with carbolic acid and 
copperas, it-would go into these spaces, and the surplus would go 
over the limber. 


A. Yes, sir. 


By counsel for pl ff: 

Q. Every year these floors are taken up and the ships cleaned out 
th-roughly ? 

A. Yes, sir. | 

Q. What do we find in the bottom of the ships when that is done? 

A. We generally find sand, rust, and just the settlement of the 
water, Mississippi water—anything of that kind; some little mud. 

(). Was there not taken out barrels of it ? 

A. Certainly ; frequently. . 

Q. How long will it take te th-roughly clean a ship like the Al- 
giers ? 

A. If we have time, it would take three weeks to properly wash it 
and sponge it up. 

. You stated that that is done once a year. 

A. Once a year. 


By Col. ZACHARIE: 
Q. Suppose a ship came here with yellow fever or small-pox, 
117 ~—and it was necessary to disinfect her, how long would it take 
to permeate the whole of that water course with carbolie acid 
or copperas? 
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(By Mr. Leovy: Wouldn't that depend on the quantity ?) 


A. Have it through the water-course it would take a very short 
time. 

Q. I understand you to say before that there is some portion of 
this bilge water that is not reached by the ordinary processes and 
remains until they clean at the end of the year ' 

A. Certainly; between the angle lines. 

Q. That same water does not remain ? 

A. No, sir; we wash the ship out and of course that changes It. 


By Mr. Lrovy: 


Q. But you said a great deal remains, so that when you take the 
vessel over to be cleaned there is a great deal of dirt and sediment 
remains ? 


A. Yes, sir. 


118 Captain RicHARD HiIny. sworn for plaintiff. 
Direct examination : 


Q. You are captain of what vessel ? 

A. Gussie. 

Q. How long have you been captain of the Gussie 
A. Since 1876. 

Q. Between what ports is the Gussie plying now ? 
A. Between Havana, Indianola, and Texas. 

Q. Between what ports? 

A. I have made very few trips between Morgan City and Galves- 


) 


Q. Have you made any trips between New Orleans and other 
ports. 

A. Lately I have. 

Q. How long atime did she run between Havana & New Or- 
leans ? | 

A. I think, about 8 years between Indianola and Galveston. 

Q. Have you not made trips on the Gussie between New Orleans 
and Havana ? | 

A. I never made a trip on the Gussie between here and Havana, 
but I have come from Havana to New Orleans a good many 

times. ; 
119 Q. Can you remember about how many trips you have 
made? 

A. I suppose about a dozen. 

Q. What steamer were you on before [the] Gussie ? 

A. A few months on the Hewes. 

(). Same business ? 

A. We ran to Texas. 

Q. Did you not sometimes come doit Havana to New Orleans on 
the Hewes? 

A. Yes, sir. 
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Q. Then you know all about fumigating vessels at the quaran- 
tine stations? 

A. Yes. 

Q. When did you make your last trip from Havana to New Or- 
leans? 

A. As near as I can remember, it was this last August on the 
Gussie. 

Q. Will you state. what is the mode of fumigating a vessel at the 
quarantine on the Mississippi ? 

A. By putting 2 kettles, one in each hold, those of our elevators, 
and in the cabin. 

®. Describe those holds. 

A. A kettle is put in the after hold, the forw: ard hold, and one in 
the cabin. | 

Q. What is the material with which they fumigate ? 

A. Sulphur. 
120 Q. During the last summer, did they use anything else 
than sulphur? 

A. They used carbolie acid in our cabins, between the mattresses, 
and in the clothing of the crew. 

Q. Every trip? 

A. Yes. 

Q. Nothing used but earboliec acid and sulphur? 

(. Never seen anything else. 

A. How much did they use on each trip ? 

A. I suppose about 5 to 53 pounds in each one of the pots. 

Q. Do you know how much 5} pounds of sulphur is? 

A. I think each pot is about the size of my hat. 

Q. You know how much 5 pounds is about ? 

A. That is just about as far as I can guess. 

Q. You say they used 3 pots of about 5 pounds each? 

A. Yes, sir. 

(). It was burned? 

A. It was burned in the pot? 

Q. He kept you there till they burned that? 

A. Yes, sir. 

121 Q. How long? 

. Until they opened the hatches? 

Q. How long was that? 

A. Well, about 3 or 4 hours. 

Q. Were you kept down there all that time? 

A. Yes, sir; ten days. 

Q. Did they repeat that more than once? 

A. Only once. , 

Q. Once during the ten days—the first day ? | 

A. No, sir; about the third day. 

Q. How much carbolie acid did they use? 

A. Might use a gallon. 

Q. Where was that placed? 
A. Well, it was used in the cabin between the mattresses, through 
the sailors and crew clothing, and the forecastle, and sprinkled about ) 
the clothes. 
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(. Was it ever used in large quantities so as to descend and run 
where this bilge water was”? 

“A. No; that would require a barrel to do it; our ship is con- 

structed different from that; it would simply run in a small 
122 gutter from one end to the other; wouldn’t run at all. 
@. Examine this plan marked “ M,” and state whether your 
vessel is constructed like that. 

A. There is a gutter under the frame forming the keel in the 
“ Gussie.” 

Q. In your ship the bilge-water would be ip that gutter beneath 
the framework ? 

A. Yes. 

Q. Have you ever seen the carbolic acid so distributed, and in 
sufficient quantities to reach the bilge-water; do they ever put car-, 
bolic acid in such shape as to destroy any germ in the bilge-water? 

A’ I hardly think so, simply because we have no bilge-water in 
the ship. 

Q. Did vou ever see them put any carbolic acid in the bilges? 

A. No, sir. 

Q. Did they ever put any carbolic acid below the main deck? 

A. No, sir. 

Q. Did you ever see them pour the carbolic acid in the 
123 vessel at all, except as you have stated, between the beds 
and in the manner you have already stated? 

A. Not down here; I have not. 

Q. Have you seen them so use this carbolic acid so as to destroy 
any poison that may have existed in the bottom of your vessel ? 

A. No, sir: I have not. 

Q. The most they used was how much ? 

A. As I told you before, I think little less than a gallon. 

Q. Was any sulphur ever put in the boiler, or coal-bunker space? 

A. No, sir. 

Q. Did they ever put any in between decks ” 

A. Yes, sir; we have on one or two occasions. 

®. Whereabouts ? 

A. One in the forward, and one in the after hold, at the bottom, 
on the floor, & one between decks. 

Q. Did they ever put any in the fore-peak ” 

A. No, sir. 

Q. In the after-peak ? 

A. No, sir. | 

Q. Of either sulphur or carbolic acid ” 
124 A. No, sir. 

(). Is there not a water-tight iron bulkhead between the for- 
ward hold and the coal bunker? 

A. Yes, sir. 

Q. That separates the forward hold from the boiler space ? 

A. Yes, Sir. 

®. Is there not another bulkhead at the after end of the boilers 
which separates that space from the after hold ? 

A. Yes, sir. 
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Q. Is there any means by which the fumes of the sulphur in the 
forward or after hold could reach the boiler space ? 
A. No, sir; not as I know of. 
. How long is it from the bulkhead to the after end of the 
engine ? 
A. I suppose about 60 feet. 
@. That space extends entirely across the ship? ? 
A. Yes, sir. 
Q. The entire depth of the ship ? 
A. Yes, sir. 
Q. In which was no sulphur was ever burned ? 
A. No, sir. 
(). Nor carbolie acid used ? 
A. No, SIP. 
125 Q. The carbolic acid was only used in your cabin and in 
vour forecastle ? 
A. Yes, sir. 
q. Sprinkling it on the clothes? What did they sprinkle it with? 
A. Through a bottle and syringe. 
(). How large are these pots ? 
A. As near as I could judge, about 15 inches in diameter. 
Q. Have you weighed 5 pounds ? 
A. As near as | could judge. 
Q. Have you not weighed 5 pounds of sulphur? 
A. Yes. 
Q. Did you not weigh 45 pounds of sulphur? 
A. Yes, sir. 
(©. How large a box did it take to hold it? 
A. 11x11x15 inches. 
@. When they burned this sulphur they closed the hatches of the 
upper deck ? 
A. Yes, sir. 
@. Are these hatches air-tight? 
A. No; they are not exactly air-tight; but we put our tarpaulins 
over them. 
Q. Are they air-tight then? 
A. Not exactly; but they are pretty tight though. 
126 ). Are the openings around the engine tight t 
A. No; not quite though. 
(). Are they not open t 
A. There ts 2 doors and a hole. 
(. Are these doors shut? 
A. No; they were open. 
Q. Nothing to prevent the fumes of the sulphur from goin- out of 
these doors? 
A. Not at all. 
(. How is your ship trimmed usually ? 
A. Well, I think, call it about 10 inches by the stern just now— 
that is the way we came from Havana last—10 or 11 inches by the 
stern. 
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Q. Has the quarantine physician ever placed any sulphur, any 
carbolic acid, or copperas in the bilges? 

A. No, sir. 

Q. Never have attempted to do so? 

A. No, sir. 

Q. Has there ever been any attempt to clean in any shape the 
bottom of the ship at the quarantine station ? 

A. No, sir. 

Q. Nor in the fore-peak nor the after-peak ? 

A. No, sir. 


127 Cross-examination : 


Q. I understood you to say, Captain, in your examinatin-in-chief, 
you had no bilge-water? 

A. Exactly; we have none, except back of there. 

Q. How much have you there? 

A. We can take out except within an inch. 

Q. Now, I understand that above these bilges there is a perfectly 
tight flooring, isn’t there ? 

A. Yes, sir. . : 

Q. So that the only escape for the bilge would be by the roll of 
the vessel. 

A. That is all. 

Q. Did you have valves by which you let water in to wash out the 
bilges ? 

A. We have a valve to do so. When I come in the river here I 
put fresh water in. 

. Where did you say these doors and openings lead from ? 

A. From between decks into the engine-rooms. 

Q. They remained opened ? 

A. Yes, sir. 
128 Q. And you say that the hatchways with the tarpaulins 
over the after hold are pretty tight, enough to shut in the 

fumes of the sulphur. 

A. Yes, sir. 

Q. And over the engine-room ? 

A. Don’t have none there; can’t close it. 

Q. Are you certain that they only burned sulphur in that vessel 
once? ) 

A. Only once at each quarantine. 

Q. Wasn't it more than that; each ten days? 

A. No, sir. 

Q. Didn't the quarantine physician visit you almost daily ? 

A. Well, not daily, but he would come aboard 5 or 6 times during 
the time that we were lying there. 

@. You had no disease aboard ? 

A. None. 

Q. You simply came from an infected port? 

A. Yes, sir. 
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Q. Have you ever been on a vessel in quarantine when she act- 
ually had disease aboard ? 
A. Never, sir. 
Q. Could they have used copperas or carbolic acid along with the 
bilges without your knowing it? 
129 A. I don’t think 
Q. You are not certain, however. You are not always on 


duty ? 

A. I am always on duty when the doctor is aboard. 

Q. Suppose the doctor came aboard when you was not on watch ? 

A. I am on deck. 

Q. Isn’t it possible he might come aboard when the first officer is 
in charge? 

A. Don’t make any difference; I am on deck when the officer ar- 
rives. 

Q. In the ten days? 

A. I am on board when the doctor comes to meet me. 


Redirect examination : 


Q. When they put that sulphur down in the forward and after 
hold, was there any way in which that sulphur could reach the space 
around the boilers and engines? 

A. It would have to come out of the forward hold and go—— 

Q. What is to prevent it going out of the doors? 

A. Well, it might go on deck. 

Q. When it got on deck it was out. 

A. Of course. 
130 Q. These openings around the engine frames are always 
open? 

A. Yes, sir. 

Q. Have you ever been down the boiler space when they were 
fumigating ? 

A. No. 

Q. Is it possible that the quarantine doctor could come aboard of 
your ship and put any sulphur into your bilges without you know- 
ing it? 

A. I was never told by any officers that go down with him. 

Q. Wouldn’t you have found out? 

A. I think they would have told me. 

Q. Wouldn’t you have found it out? 

A. No. : 

Q. Is it possible for these officers to come aboard of your ship and 
fill your vessel with a solution without your knowing it? 

A. No, sir. 


By Mr. ZACHARIE: 


Q. That I understand that whenever anything of this kind was 
done the Ist officer went down below decks with the quarantine 
physician ? 

A. Yes, sir. 

®. You didn’t see that officer ? 
4—S8U8 
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l A. No. 

®. Do you know, of your personal knowledge, that there 
was no carbolic acid ? 
A. I inquired from the officers, and they told me no. 


Mr. A. H. Hurcutnson. 


1: 


cee 


Direct examination: 

Q. When a number of these steamers were constructed you were 
at the North superintending ? 

A. I have superintended the construction, repairs, and cleaning 
them up. 

Q. Can you name some of the vessels? 

A. Well, 1 saw most of them, during the time they were being 
constructed, at different stages. 

Q. You are, then, familiar with the construction ? 

A. Yes. 

®. Was that the case with the Excelsior? 

A. I have been aboard of her twice. 

Q. Have you often seen the vessel when in dock here? 

A. Yes, in every case. 

®. You mean this past year? 

A. Since ’53. 


Q. Have you made it your business to go over and occa- 
132 sionally examine them ght en they are being repaired ? 
A. Yes, si 


Q. Examine this Ex. “M” and explain some of the points about 
which we have been speaking. Please state what is the meaning 
of these ribs and the divisions between. Don’t these correspond 
with ribs of wooden vessels ? 

[| A.] Each one of these lines represent an iron frame, which extends 
across the bottom of the ship; these frames extend ¢ ‘TOSSWI1se } then 
there are other frames that extend the whole length of the ship 
longitudinally ; these frames are probably four on each side of 
the kelson, making eight in all, which divide these compartments 
up into a great many. 

@. About what depth are they? 

A. They vary from 18 inches to 24. 

Q. About how many of these compartments are there—divisions? 

A. There are cert: ainly not less than 300 divisions—300 compart- 
ments; I mean in both ways. 

Q. Will you expiain how it is possible for bilge-water to 
133 remain in these vessels, and where, without further questions? 

A. ‘The water, smal! portions of the water, remain behind 
the angle lines, for the reasons that there is no way for the water to pass 
underneath them. and, as a result, objects collect in there of all de- 
scription ; the presence of this water creates what is called bilge- 
water, which is to be found in all our ships and in all vessels that 
I have ever seen, and almost invariably in a rough passage when 
this sediment « filth in the bottom is agitated by the rolling of the 
ship, the foul vapor arising from this hilge- -water will discolor the 
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paint all over the ship, and is perceptible by its smell whenever the 
ship is entered. 

(). Isn’t there more of that bilge-water in the stern than forward? 

A. All vessels usually being deeper by the stern bow, this water 
collects in the after part of the ship, and here it cannot be reached 

by the pumps; for this reason, | have never seen a vessel 
134 ~—s that was entirely free of bilge-water. 
(). State how it is when the repairs are made at the end of 
the year. 

A. I would state that there is a wooden floor; on top of the frames 
is a double floor made tight for the purpose of preventing as much 
dirt as possible from going into the bilges; but in spite of this pre- 
caution the dirt gets in by the seuppers or tin pipes which lead from 
the upper decks, and in the working of the ship in bad weather at 
sea these floors open and let the dirt through. What is called the 
fore-peak of a ship is a water-tight iron bulkhead placed entirely 
above the vessel, and from 15 to 20 feet from the bow, in some cases 
more—50 feet; this Space (the vessel being very sharp) is very small, 
and in its lower portion is impossible to reach. So much so that 
even in our annual cleaning there are portions of it that we cannot 

reach. The same applies to the bulkhead in the after part 
135 of the ship, where the vessel is sharp near the sides is so lit- 

tle that even a bov can’t get down between the frames to clean 
gut the ships; and the filth that accumulates there remains for 
years. I have seen it in ship 10—12 years old where the plates were 
taken off and the filth for the first time exposed. 

(). State how much dirt is taken out at the annual cleaning. 

A. At the annual cleaning of the ships there are tons of dirt taken 
out of the bilges. This dirt is composed of sand, mud, sugar, mo- 
lases, tallow, brine, making as filthy a mass as is possible to im- 
agine. It requires from 3 to 5 or 6 weeks to thoroughly clean one of 
the ships, depending entirely upon the size. To do this the entire 
wooden floors are taken out; all the bulkheads, all the compart- 
ments exposed. They are then thoroughly scraped. When scraped 
and coal-tarred, the wooden floors are then put back. To explain 

how water remains in the bottom of a ship, we very frequently 
136 damage cargo in consequence of the excessive rolling of the, 

vessel, the few inches of water that remain in the bottom of 
a ship swashing back and forth with so much force as to be driven 
through the floors and damage the cargo that has stood on this floor. 
I have known our New York ships arrive here with a cargo of as- 
sorted merchandise, and when we reached the lower tiers in the after 
end of the hold they were badly damaged from 6 to 7 inches above 
the floor, and that no water remained on the floor. This water had 
been forced through the floors by the rolling of the ship, and vet 
every precaution is taken to prevent this. Sounding tubes are 
placed in the hull of the ship, running to the upper deck, through 
which the officers are able to sound and ascertain what water there 
is in the bottom of the ship, and it is by these sounding tubes that 

they control their pumps; but when the vessel is rolling, this 
137 water washing back and forth, it is impossible to pump it out, 
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as the pumps are generally sucking, the water being thrown 
away from the pumps by the rolling. 

Q. How much ecarbolic acid would it require to disinfect the bilges 
you have seen the carbolic acid and used it often; take some barrels? 

A. Take a ship 300 feet long and 40 feet wide, the average width 
would be about, probably, 30 feet in the bottom of the ship; hence 
that would represent a space 300x30x (about) 18 to 24 inches deep, 
which would hold a great many hundred gallons of the solution; 
I don’t know how many. 

Q. Would it not be difficult for that solution to reach the bilge 


through and through? 
A. No; the solution can be run into the bilges, but it will take 


an enormous quantity to fill them up. 


Cross-examination : 
Q. That I understand you to completely cleanse, disinfect, these 
bilges, that it would be necessary in the first place to take up 
138 the flooring, which rests above the frames? 
| A. Yes, sir: often that won’teven do, then we have to take 
up the plates to get at this or that; we have to take the plates off. 
Q. Then it would be practically impossible to disinfect that por- 
tion of a ship? 
A. I have always said it would be practically impossible to disin- 
fect a ship, for the reasons that it will take weeks of time, and the 
ship would literally have to be torn to pieces. 


DOCUMENTS OFFERED IN EVIDENCE IN FOREGOING TESTIMONY. 


Document marked “A,” offered in Evidence by Defendant. Filed Dee. 
2d, 1882. 


Expenditures for Quarantine Purposes. 


Total receipt 


139 | 
: At Riggs-|'At Atcha. Total expen- , 

Year. | - re lettes Sta-| falaya Sta- At ( ontrul ditures , for from all quar. 

| Station. “i Office. ; antine sta- 

tion. tion. quarantine. " 
! tions. 

1869 .......| 15,019 85! 2.914 32 1.474 60 6.254 95 25,690 72 28,545 10 
1870 .... ...| 18,201 28 | 2,548 21 | 2,259 50 | 6,679 18! 24,683 17 24.910 10 
5 RE f 14,285 19) 1,940 64 1,308 10 | 7,546 65 25.080 58 25.119 50 
DEAE wisteibidncaietins | 12,402 8&4 895 35 | 981 00) 6,487 59 20,716 78 21,671 10 

ID a aa os 13.493 73 1,557 O8 | 699 10 7.108 58 29 853 4 91.961 3 
ae ee re BRO R5 190 OO 7.080 24 19.208 19 20.008 25 
1875 .......| 9,598 59; 1,347 97 | 1,320 00 | 13,775 838; 26,042 39 13,801 50 
1876 ......-| 14,038 97 | 662 82 | 5,180 O00 6.543 10 91.296 19 20,061 17 
DET councaat meee ant 3e67 6S 847 50 6.519 94) 18,069 8] 15,471 45 
TEE criitiieh: cocks (13.858 50 929 19 | 711 91 8.720 17} 24,220 15 21,024 50 
1879 ......_| 9,869 21/ 1,599 23 1,134 49 | 10,104 89; 22,707 82 18.3815 25 
1880 ....___| 14,388 91) 1,720 17 815 85 | 8,294 8&4 25,217 75 22,046 50 
a i ae 117,674 47) 1,586 93 690 00 | 7,272 30| 27.2738 70; 18,555 50 
I | 10, 149 39 1,526 95 | 460 00)! 7.529 81! 19.665 65 13,486 50 


*For ten months. 
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140 Document marked “B,” offered in evidence by counsel for 
pl’ff, filed Dec. 2d, 1882, is offered in the original form. 


Letter marked “ C,” Offered in Evidence by Plaintiff. Filed Dec. 2d, 1882. 


OrricE oF Boarp or HEALTH, 
Corner Royal and St. Louis Streets, State of Louisiana, 
Joseph Jones, M. D., President, 
S.S. Herrick, M. D., Sec. & Treas. 


New Orzeans, Sept. 9th, 1882. 
Messrs. C. A.. Wuitney & Co. 

GENTLEMEN: Our collector reports your refusal to honor a recent, 
draft of $20.00 for fumigation of the S.S. Gussie, from Havana. We 
have just received a similar draft from the 8.8. Morgan. I am in- 
structed by the president of the board to say that if those draf-s for 

fumigating are not paid, it will be necessary to notify the 
141 quarantine physician to cease the fumigation of the steamers 

of your lines, and to have the cargo-s discharged into the U. 
S warehouse, and detained for such time as the Board of Health 
may find necessary, to effect disinfection by exposure to the air. 

Respectfully, y’r ob’t s’v't 

(S'o’d) S.S. HERRICK, M. D., 

Secretary, &e. 


Statement of Dr. Finney. Filed Dee. 4th, ’S2. 


MoraGan’s R. R. Co. ) 
vs. . No. 7001. C. D.C. 
Boarp or Hearn. } 


New Orveans, Dee. 9th, 1882. 
This is to certify that every vessel at the Miss. river quarantine 
station for the purpose of disinfection and fumigation are subjected to 
treatment with sulphurous acid gas, carbolic acid, and sulphate of 
iron. 
142 The quantity of each of these materials used depends upon 
the size & sanitary condition of the vessel, varying from 75 to 
300 or more pounds of sulphur, one to five gallons of ecarbolic acid, 
& 25 to 150 pounds of sulphate of iron. In some cases, vessels have 
been disinfected and fumigated as many as five and six times dur- 
ing the same period of detention. The usual strength of the car- 
bolie acid solutions used is one part to 50 of water. The size of the 
iron pots used in burning the sulphur varies from four to twelve 
gallons capacity. 


(Signed) J. F. FINNEY, M. D., 
Resident Physician Miss. River Quarantine Station. 


Cross-examination waived. 
(Signed) LEOVY anp KRUTTSCHNITT, 
Att’ys for Pet’rs. 


54 MORGAN'S LOUISIANA & TEXAS R. R. & 8. 8. CO. YS. 


Nore.—The exhibit marked “ M,” referred to in the testi- 
143. mony and offered in evidence by counsel for plaintiff, is an- 
nexed to this transcript in its original form. 
Document marked “10,” offered in evidence by counsel for defend- 
ant, also is offered in its original form. 
The documents marked “11” & “12,” offered in evidence by coun- 
sel for defendant, it is agreed to go up in their original form. 


Cas Submitted. Kxrtract from the Minutes of Division wed Ogg 
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DECEMBER YTH, 1LSS2. 
Present: Hon. F. A. Monroe, judge: 


MorGan’s LovistANA AND Texas R. R. & S.S. Co. 
rs. ~No. ZOOL. 
THE Boarp or HEALTH OF THE State oF LovIstaANa. | 
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This Case, continued to this day, Wi s called. Present ; Counsel for 

both parties, When, after hearing additional evidence W 

144 argument of counsel, the case was submitted with leave to 
file briefs within one week. 


if 


Reasons for Judgment. Filed January 2d, 1883. 
Div. “C,” Civil District Court for the Parish of Orleans. 


MorGANsS La. & Texas RAILROAD COMPANY 
vs. No. TOOL. 
BoARD OF HEALTH. 


Plaintiff owns a number of steamships, which are engaged in the 
business of commerce between the port of New Orleans and various 
other ports in the United States andelsewhere. Under the quarantine 
laws of this State each of these ships entering the port of New Orleans 
through the mouth of the Mississippi river is required to report at the 
quarantine station established by theState authorities at the latter point : 

for the purposes of inspection, and, if necessary, of disinfection. 
145 Whentheship hails from a port in which yellow fever does not 

usually prevail, and in which no contagious or infectious dis- 
ease Is reported to exist, and has not touched at any such port, and has 
notcome in contact with any vessel having any contagiousor infectious 
disease on board, and there is no contagious or infectious disease actually 
on board such ship, and she is not in a foul condition, the master, upon 
paymentof the sum of thirty dollars, is furnished by the health officers 
at the-station in question with a “permit” to proceed with his ship 
to the city of New Orleans. When, however, the ship comes: from 
a port in which yellow fever usually prevails, or in which some con- 
tagious or infectious elisease is reported to exist, or has touched at 
such ports, or has come in contact with some vessel having such dis- 
ease on board, or actually has such disease on board, or is in a foul 
condition, she is detained at the station, and subjected to a process 
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of disinfection by fumigation and other methods, after which, 
146 and upon payment of $30, mentioned above as the charge for 

the inspection, and of an additional sum of from $20 to $25 
as the charge for disinfection, the “permit,” or certificate, is given, 
and the ship is allowed to enter the port. The particular statute 
under which the fee or charge of $30 is exacted is the act No. 69, 
of 1882, which reads as follows: 


l 
) 
) 


“Src. 1. Be it enacted, ete., That the resident physician at the quar- 
antine station on the Mississippi river shall require for every inspec- 
tion and granting certificate the following fees and charges: For 
every ship, thirty ($30) dollars; for every bark, twenty ($20) dollars; 
for every brig, ten ($10) dollars; for every schooner, seven dollars 
and 50 cents ($7.50); for every steamboat (tow-boats excepted), five 
($5) dollars; for avery steamship, thirty ($30) dollars. 

“Sec. 2. That the Board of Health shall have an especial lien and 
privilege on the vessels so inspected for the amount of said fees 

and charges, and may collect the same, if unpaid, by suit 
147 ~~ before any court of competent jurisdiction, and in aid thereof 

shall be entitled to the writ of provisional: seizure on said 
vessels.” 


By virtue of other provisions of law, which it is unnecessary to 
quote, the Board of Health requires the payment of $20, or $25 ad- 
ditional, as the cost of disinfection when such treatment is considered 
necessary. The object of the present suit is to perpetually enjoin 
the collection of these charges, and to restrain the Board of Health 
from detaining the plaintiff's vessels because of their non-payment, 
or from enforcing the quarantine regulations as against said vessels 
in a more oppressive manner than against others.. The plaintiff 
alleges that the laws which are, in so far as they purport to authorize 
the exaction of the fees and charges in question, are null and void, 
in that they contravene— 

1. Article 1, section 8, paragraph 3, of the Constitution of the 

United States, which provides that— 
148 “Congress shall have power to regulate commerce with 
foreign nations, and among the several States, and with the 
Indian tribes.” 


2d. Art. 1, section 10, paragraph 3, which provides that— 
ae State shall, without the consent of Congress, lay any duty of 
tonna 


3. Article 1, section 9, paragraph 6, which provides that— 


‘No preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another, nor shall 
vessels bound to or from one State be obliged to enter clear or pay 
duties in another.” 


It is remarkable, in view of the fact that the convention which 
adopted the Constitution of the United States distinctly determined, 
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after the most elaborate and earnest discussion, that the States 
149 should not be allowed, without the consent of Congress, to 

levy duties of tonnage for any purpose whatever, that it 
should still be considered a subject for discussion as to whether such 
duties may not be imposed for the support of a police or quarantine 
regulation established by a State for the protection of the health of 
its citizens. 

In order to show how clearly this whole subject was placed before 
the convention, I quote the following passage from the History of 
the Constitution of the United States by Judge Curtis, vol. 11, p. 370. 
He says: 


“In order to vest the supervision and control of the whole subject 
in Congress, it was further provided that no State, without the con- 
sent of Congress, shall lay any duty of tonnage. An exception, pro- 
posed by some of the Maryland and Virginia members (of the con- 
vention which adopted the Constitution), with a view to the 

situation of the Chesapeake Bay, illustrates the object of this 
150 —siprovision. They desired that the States might not be restrained 
from laying duties of tonnage for the purpose of charging 
harbors and erecting light house.. It was, perhaps, capable of being 
contended that, as the regulation Of commerce was already agreed to 
be vested in the General Government, the States were restrained by 
that provision from laying tonnage duties. The object of the spe- 
cial restriction was to make this point entirely certain, and the object 
of the proposed exception was to divide the commercial power, and 
to give the States concurrent authority to regulate commerce for a 
particular purpose; but a majority of the States considered the re- 
gulation of tonnage an essential part of the regulation of trade. 
“They adopted the suggestion of Mr. Madison that the 
151  ~=reguilation of cominerce was in its nature indivisible and 
ought to be whol-y under one authority. The exception was 
accordingly repealed.” 


It is certainly capable of being contended, with great force 
of reason, with reference to the particular exception proposed in 
the convention, that the clearing of harbors and the erection 
of light houses might be regarded as a service rendered to com- 
merce, and that in paying therefor the commerce of the country 
would merely pay for service rendered. ‘The conclusion of the con- 
vention, however, appears to have been that the power to improve 
compulsory charges or exactions for any purpose or upon any pre- 
text involved the power to regulate commerce, and that this power 
ought to be vested in the General Government and be undivided. 

They, therefore, refused, as we have seen, to adopt into 
152 the Constitution an exception permitting the States to lay a 

duty of tonnage to clear harbors and erect light houses. 
They did, however, adopt a provision, which has the appearance of 
an exception to the clause vesting in Congress the power to regulate 
commerce—I refer to paragraph 2, sec. 10, art. 1, which provides 
that— 
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“ No State shall, without the consent of Congress, lay any impost 
or duties on imports or exports, except what may be absolutely nec- 
essary for executing its inspection laws, and the net produce of all 
duties and imports, laid by any State, or imports or exports, shall 
be for the use of the Treasury of the United States, and all such 
laws shall be subject to the revision and control of the Congress.” 


It is conceded that the inspection laws thus referred to are such laws 

as may be enacted for the inspection of merchandise, and that the 

imposts or duties in question are such as may be imposed 

153 upon merchandise. This exception, therefore, in no.way af- 

fects the prohibition contained in the very next paragraph 

of the same article, to the effect that “No State shall, without the 
consent of Congress, lay any duty of tonnage.” 

Since, the duty of tonnage is levied upon the ships, and is not an 
impost or duty upon merchandise imported or exported. ‘The ex- 
ception is attached to the prohibition to which it relates, whilst the 
prohibition against the laying of duties of tonnage stands alone and 
without exception. Nor can this exception be held to affect the power 
of Congress to regulate commerce. In “Gibbon vs. Ogden,” 9 Wheat., 
205, the Supreme Court said: 


“The object of the inspection laws is to improve the quality of 
article produced by the labor of the country, to fit them for expor- 
tation, or it may be for domestic use. They act upon the subject 

before it becomes an article of foreign commerce, or of com- 
154 merce among the States, and prepare it for that purpose.” 


So in the case of “Brown vs. Maryland,” 12 Wheat., 420, it was 
said: 


“The tax or duty of inspection is frequently, if not always, paid 
while the article is in the bosom of the country; * * the excep- 
tion was made because the tax would otherwise have been within 
the prohibition.” 


Considering the language last above quoted, it occurs to the mind 
at once that even if this exception should have the effect of leaving 
with the States the power to regulate commerce for the purpose of 
the inspection of merchandise, this results solely from the fact that 
said exception is embodied in the Constitution; but, when we fur- 
ther consider the limitation to which the exception is subject, it be- 
comes more and more manifest that it can have no such effect, since, 

in the first place, it is provided that the net revenue of all 
155 such imposts shall be for the use of the United States Treas- 

ury, thus confirming the interest-.of the State in the matter 
to the actual cost of the inspection, and guarding against the use of 
the power referred to asa means of regulating commerce; and, in 
the next place, it is provided that “all such laws shall be subject to 
the revision and control of the Congress,” so that if, perchance, In- 
spection laws were used for the purpose of regulating commerce, 
Congress could at any time remedy the evil by proper legislation. 

S—SUS 
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It may safely and properly be said, therefore, that there is not to be 
found upon the face of the Constitution a single exception to the 
rules: that Congress alone has power to regulate commerce, and 
that the States, without the consent of Congress, have no power to 
levy duties of tonnage. 
After the adoption of the Constitution, it being conceded 

156 ~— that the States had not divested themselves of the power to 

establish and enforce their own health and public regulations, 
and there appearing a possibility that these regulations might in- 
terfere with, or be interfered with by, the laws passed by Congress 
for the regulation of commerce, certain acts were passed by the Con- 
gress, concerning which Chief Justice Marshall used the following 
language, to wit: 


“The acts of Congress passed in 1796 and 1799, empowering and 
directing the officers of the General Government to conform to and 
assist in the execution of the quarantine and health laws of the State, 
proceed, it is said, upon the idea that these laws are constitutional. 
It is undoubtedly true that they do proceed upon that idea, and the 
constitutionality of such laws has never, so far as we are informed, 

been denied. But they do not imply an acknowledgment 
157 ~=ithat a State may rightfully regulate commerce with foreign 

nations or among the States, for they do not imply that such 
laws are an exercise of that power, or enacted with a view to it; on 
the contrary, they are treated as quarantine and health laws, are so 
denominated in the acts of Congress, and are considered as flowing 
from the acknowledged power of a State to provide for the health of 
its citizens. But as it has appeared that some of the provisions made 
for that purpose and in virtue of this power might interfere with 
and by the laws of the United States made for the regulations 
of commerce, Congress, in that point of harmony and conciliation 
which ought always to characterize governments standing in the re- 
lation which that [of] the Union and those of the States have to 

each other, has directed its officers to aid in the execution of 
158 these laws, and has in some measure adopted its own legisla- 

tion to this object by making provisions in aid of those of the 
States. But in making those provisions the opinion is unequivo- 
cally manifested that Congress may control the State laws so far as 
it may be necessary to control them for the regulation of commerce.” 
9 Wheat., 205. 

Referring to the act of 1799, mentioned in the foregoing opinion, 
we find that it contains the following section and proviso, to wit: 


“The quarantine and other restraints which shall be required by 
the health laws of any State, or pursuant thereto, respecting any ves- 
sels arriving in, or bound to, any port or district thereof, whether 
from a foreign port [or] place, or from another district of the United 
States, shall be duly observed by the collectors” (and other Federal 

officers) : 
159 “Provided, That nothing herein shall enable any State to 
collect a duty of tonnage or impost without the consent of 
the Congress of the United States.” 
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The insertion of this proviso was unnecessary perhaps, as the Con- 
stitution itself contains the same prohibition; but it may have been 
through that the language of the act would be construed as implying 
the consent of Congress to the carrying of tonnage tosupport quarantine, 
and the insertion of the proviso issignificant as showing that Congress 
(at that time composed of men some of whom had framed the Constitu- 
tion )entertained no doubt that whilst the States might without thecon- 
sent of Congress enact and enforce their health laws, they could not levy 
duties of tonnage todefray the expense of the same. It was also found 

upon the adoption of the Constitution that there wasin force in 
160 every Statea system forthe regulation of pilotage, which system 
was adopted by Congress by act of August 7,89, and given the 
same validity as if its provisions had been specially enacted by Con- 
gress. If, therefore, any duty of tonnage for pilotage or half-pilotage 
is collected, such collection is made with the consent of Congress. 
Again, in many ports wharves have been constructed, either by pri- 
vate or municipal enterprise, and all vessels landing at such wharves 
are charged a certain amount,either so much per ton ora fixed sum 
for vessels of a particular description, for the use of the wharves, and 
the peculiar and artificial facilities afforded by them, upon precisely 
the same principle that charges are made by proprietors of dry- 
docks for accommodations to vessels, except that the charge 
161 for wharfage upon the banks of navigable streams cannot ex- 
ceed a reasonable compensation. 

So in the case of port wardens. If the master of a vessel permits 
them to render a service to his vessel the port warden is entitled to 
his compensation. But I think it the correct principle, as stated by 
the learned counsel for plaintiff in his brief, that any charge im- 
posed by the State upon a vessel engaged in commerce, for which no 
equivalent is given, is a duty of tonnage, whether such charge be 
measured by the tonnage of the vessel, or imposed as a fixed sum upon 
all vessels of a particular character; and, beyond this, I am satisfied 
that the States have no authority to impose upon vessels services which 
are neither needed nor desired, and exact payment therefor of sums 
fixed by the States themselves. In the case at bar, for instance, it 

appears, from the testimony, that the fumigation of a vessel 
162 for the purposes of disinfection destroys more or less of the 

roaches and other yermin by which ships are sometimes in- 
fected, and it may be said that the destruction of such vermin is ad- 
vantageous to the ship, but it would be difficult to demonstrate upon 
what principle of law or common sense the State of Louisiana 
should’ be permitted, against the wishes of the owner, but at his ex- 
pense, even to destroy vermin on his vessel, unless in furtherance of 
some police or health regulation; but the very basis of the power 
which the States possess to adopt and enforce such regulations 1s the 
inherent and inalienable right of self-protection, and the basis of the 
argument of the defence in this case is, that the State has exercised 
this power to establish quarantine for the protection of her citizens ; 

neither the power, therefore, nor the manner of its exercise in 
163 this case offered the shadow of a pretext for the claim that 

vessels quarantined against the wishes of the owner are thereby 
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rendered a service for which a sum of money arbitrarily fixed by 
the State may be exacted. 

The point upon which counsel for defendant appears to place most 
reliance is that the charges are here objected to are not duties of 
tonnage, because they are not proportioned to the tonnage of the ves- 
sels taxed, but are fixed with reference to the class or character of 
the vessels. If, as we have seen, no service is rendered to the vessel, 
there exist no basis for the charge whether it be a duty of tonnage 
or not; but the proposition that a steamship of three thousand tons 
can be forced to pay $30 towards the support of our health and 

quarantine system, provided the charge is imposed without 


164 =the use of the word tonnage, and yet that nothing could be 


collected for so excellent a purpose, if the charge 1s imposed 
at the rate of one cent per ton, it seems to me is disrespectful to the 
Constitution of the United States. This same point has, however, 
been suggested before, and was disposed of by Chief Justice Chase. 

“Tt was not only a pro-rata tax which was prohibited, but any 
duty on the ship, whether a fixed sum upon its whole tonnage, or a 
sum to be ascertained by comparing the amount of tonnage with the 
rate of duty.” 6 Wallace,33. In this same case, in referring to the 
question of the right of the port warden to collect fees without the 
condition of specific services, upon the theory that it was an ad- 
vantage to commerce that such officers should be at hand, the court 
sald : 

“Tt may be true that the existence of such a body of men 
165 is beneficial to commerce, but the same is true of the govern- 
ment of the State, of the city government, of the courts, of the 
whole body of public functionaries. If the constitutionality of thé 
charge, for the benefit of the master and wardens, can be main- 
tained, upon the ground that it secures compensation for services, it 
is difficult to perceive upon what grounds the constitutionality of 
any State law imposing taxes for the benefit of the State govern- 
ment upon vessels landing at its ports can be questioned.” 6 Wall., 
33. See, also, 12 Wall., 218; 20 Wall., 580; 31 An., p. 65; 34 An., 
703. 

An intervention was filed in this suit by the attorney general, on 
behalf of the State, in which it is alleged that the plaintiffs seek- 
ing to have annulled laws “whereby revenues are raised and pro- 
vided for the maintenance and support of the quarantine system 
and service of said State for the prevention of the introduction of 

contagious and infectious diseases into the State of Louisiana,” 
166 etc.; all of which is undoubtedly true, and exhibits sufficient 

interest on the part of the State to justify the intervention. 
It also serves to illustrate more clearly the conflict between the laws 
referred to and the Constitution of the United States, since it is thus 
judicially admitted and averred by the State of Louisiana that she 
derives a revenue by the injunction of charges [on] all vessels entering 
the mouth of the Mississippi river, wherewith she supports her 
quarantine system and service, whilst the laws themselves and the 
evidence in this case show that those charges are imposed with the 
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sole purpose of raising this revenue, and without undoing or the in- 
tention to render any service whatever to the ships charged. 

That the quarantine service is ably and intelligently conducted 

there can be no doubt, but this affords no reason for requir- 

167 — ing that it should .be supported by those who are under no 

legal obligation so to do, or these names describing it unnec- 

essary to consider other points raised. 1am of opinion that the in- 


junction herein issued should be maintained and perpetuated at the 


cost of defendants, and the intervention dismissed. 


Judgment. Rendered Jan’y 2d, 1882. 
Civil District Court, Div. “C.” 
MorGan’s Lovuistana AND Texas R. R. & 8.8. Co. 
vs. No. 7001. 
Boarp oF HEALTH Stave oF LOUISIANA. f 

For the reasons assigned in the written opinion of the court, this 
day delivered and filed, it is ordered, adjudged, and decreed that the 
injunction herein issued be maintained & perpetuated, at the cost of 
defendant, and that the intervention of the State of Louisiana be 
dismissed. 

Judgment rendered 2d Jan’y, 1883. Judgment signed Jan’y 9th, 
1883. 


(Signed) I’. A. MONROE, Judge. 


168 Motion for Suspensive Appeal. Extract from the Minutes of Div. 
“CO” Filed January 9th, 1883. 
MorGan’s Loutstana & Texas R. R. Co. vs. BoarD of HEALTH. 
JANUARY 9TH, 1885. 
On motion of F. C. Zacharie, of counsel for defendants herein, and 
on showing that the judgment rendered herein on January 3d, 1883, 
and signed on January 9th, 1883, contains error to the great preju- 
dice and damage of defendants, and on motion of J. C. Egan, att’y 
general on the part of the State of Louisiana, interventor herein; and 
on the same showing, it is ordered that a suspensive appeal from 
said judgment be allowed and granted unto said movers, without 
bond, to the supreme court of the State of Louisiana, on 3d Monday 
of January, 1553. 


(Signed) J.C. EGAN, 
Att'y General. 
169 , Motion for Time. 


MorGAN’s La. & Texas R. R. & S.S. Co. | 
vs. i No. 8755. 


BoarRD oF HEALTH. 
JAN’Y 17, 1883. 


On motion of F. C. Zacharie, of counsel for def’d’t & i aye 
and on showing by the annexed certificate of the clerk of the civil 
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district court for Orleans that the transcript herein is not completed, 
and cannot be completed by the return day, the third Monday in 
January, 1883, and that a delay of fifteen days from said return day 
is necessary, it is ordered that fifteen days time from said return day 
be allowed to def’d’t & appellant to file said transcript. 
Filed Jan’y 17th, 1585. 
GEORGE W. DUPRE, Clerk. 


Clerk's Certificate and A ffidar if. 


STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
170 MorGaAn’s La. & Texas R. R. & S.S. Co. 
vs. No. 7001. 
BoarpD OF HEALTH. 


Certificate. 


CLERK’s OFFICE, NEW ORLEANS, Jan’y 17th, 1883. 

I hereby certify that the transcript of appeal in the above cause 
has not been completed for want of time, and that a delay of fifteen 
days is necessary to complete the same. 

ik. A. LUMINAIS, 
Dy CUTk Civil Dist. Court. 


’ | fila vit. 


EK. A. Luminais, deputy clerk of the civil district court for the 
parish of Orleans, being duly sworn, says that the transeript of ap- 
peal in this case has not been completed for want of time, and that 
a delay of fifteen days is necessary to complete the same. 


Kk. A. LUMINAIS. 


Sworn to and subscribed before me, Jan’y 17th, 1885. 


[SEAL.] | JAS. D. RANKIN, D’y CUk. 


Filed Jan’y 17th, 1883. 
GEORGE W. DUPRE, Clerk. 


171 Order for Time. Extract from the Minutes. 
WEDNESDAY, January 17th, 1873. 
The court was duly opened. Present: Their Honors Edward 
Bermudez, chief justice, and Felix P. Poche, Robert B. Todd, Charles 
E. Fenner, and Thomas C. Manning, associate justices. 


MorGAn’s & La. & Texas R. R. ann S.S. Co. , 
Us. P No. S7DD. 
BoarpD OF HEALTH. } 


On motion of Frank C. Zacharie, Esqr., of counsel for the defend 
ant and appellant, and considering the affidavit of the clerk of the 


iE te 
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lower court, it is ordered by the court that fifteen days’ time from 
the third Monday of January, 1883, be allowed to defendant and ap- 
pellant in which to file the transcript in this cause. 


Motion for Time. 


MorGan’s La. AND Texas R. R. & 8.8. Co. 
vs. -No. 8755. 
172 Boarp OF HEALTH. 


l'EBRUARY Ist, 1883. 
On motion of F. C. Zacharie & E. D. White, of counsel for the de- 
fendant and appellant, and upon suggesting to the court that the 
transeript of appeal has not been completed for want of time, as ap- 
pears from the certificate of the clerk of the lower court, and that ih 
further delay of three days is required to enable the clerk to com- 
plete the same, it is ordered by the court that a further delay of three 
days be allowed appellant to file the transcript of appeal in this case 
in this court. 
Filed Feb’y Ist, 1SS35. ) 
GEORGE W. DUPRE, Clerk. 


Certificate. 
STATE OF LOUISIANA: 
Civil District Court for the Parish of Orleans. 
MoraGan’s La. & Texas R. R. & 5.5. Co. ] 
vs. - F001. 
BoarpD oF HEALTH. 
CLeRK’s Orrick, New ORLEANS, Feb’y 1st, ’84. 
| hereby certify that the transcript of appeal in the above cause 
has not been completed for want of time and that an addi- 
173 tional delay of three days is necessary to complete the same. 
Kk. A. LUMINAITS, 
‘Dy CUk Civil Dist. Court. 
Affidavit. 
E. A. Luminais, being duly sworn, says that the transcript of ap- 
peal in this case has not been completed for want of time, and that 
an additional delay of three days is necessary to complete the same. 


EK. A. LUMINAIS, D’y CU. 


Sworn. to, and subscribed before me, Feb'y Ist, 83. 


[SEAL. ] . JAS. D. RANKIN, D’y Clerk. 


Motion and Orde r for Time— Extract from the Minutes. 


Tuurspay, February 1st, 1883. 
The court was duly opened. Present: Their Honors Felix P. 
Poche, Robert B. Todd, Charles E. Fenner, Thomas C. Manning, as- 
‘oclate justices. 
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Absent, on account of illness, Edward Bermudez, chief justice. 


174 MorGAn’s La. & Texas R. R. AND STEAMSHIP Co. ) 
vs. » No. 8755. 
BoaRD oF HEALTH. 


On motion of Frank C. Zacharie and Edward D. White, of coun- 
sel for defendant and appellant, and considering the affidavit of the 
clerk of the lower court on file. 

It is ordered by the court that a further delay of three days be 
allowed appellant to file the transcript of appeal herein in this 
court. 

175 STatve or LOUISIANA: 
Civil District Court for the Parish of Orleans. 


MorGAN’s LovISIANA AND TEXAS R. R. ann S. S.” 
CoMPANY, Appellee, 


No. 7001. 
| . Oe. ev. 74” 


iS, 
THE Boarp oF HEALTH OF THE STATE OF LOUISI- 
ANA, Appellants. 

F. C. Zacharie, E. D. White, Esqr., & J. C. Eagan, Esqr., att’ys for 
defendants & appellant. 

Leovy and Kruttschnitt, att’ys for pl’ff’s and appellee. 

Transcript of Appeal Returnable to the Hon. the Supreme Court of the 
State of Louisiana on the 3rd Monday of January, 1883. 
No. 8755. 
Supreme court of Louisiana. Filed Feb’y 2nd, 1883. 
GEORGE W. DUPRE. 
176 Continued Preference. Extract from the Minutes. 
Turspay, March 13, 1885. 

The court was duly opened. 

Present: Their Honors Edward Bermudez, chief justice, and Fe-. 
lix ¢ Poche, Robert b. Todd, Charles EK. Fenner, Thomas C. Man- 
ning, associate justices. 

MorGAN’s LOUISIANA AND RAILROAD & weed 


COMPANY ‘ aii 
~ No. 8755. 


rs. 
BoarD OF HEALTH. 
This case was ordered by the court to be continued, with prefer- 
ence. 
Called and Continued—Extract from the Minutes. 
TuEsDAY, April 24, 1883 


The court was duly opened. 
Present: Their Honors Edward Bermudez, chief justice, 
177 - and Felix P. Poche, Robert B. Todd, Charles E. Fenner, Thomas 
C. Manning, associate justices, 


he 
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MorGAn’s LovistANA AND Texas RAILROAD AND ) 
STEAMSHIP Co. a 
Ss. a 
Boarp or HEALTH. } 


This case was called for trial, whereupon the court ordered the 
same to be continued and entered at the foot of the docket. 


Continued Preference—Extract from the Minutes. 

Turspay, November 6th, 1883. 
The court was duly opened. Present: Their honors, Edward 
Bermudez, chief justice, and Felix P. Poché, Robert B. Todd, Charles 

EK. Fenner, Thomas C. Manning, associate justices. | 
MorGan’s La. & Texas R. R. & STeamsuip Co. ) 
vs. > No. 8755. 
Boarp oF HEALTH. 


178 This case was ordered by the court to be continued with. 
preference. 


Called and Appearance—Extract from the Minutes. 
Turspay, December 18, 1883. 
The court was duly opened. Present: Their honors, Edward 
Bermudez, chief justice,and Felix P. Poché, Robert B. Todd, Charles 
E. Fenner, Thomas C. Manning, associate justices, . 


MorGAn’s LourstAna & Texas RAILROAD me) 
STEAMSHIP Co. 

vs. 

Boarp oF HEALTH. J 


. No. 8755. 


This case was called for trial, and having heard argument from 
Henry J. Leovy, Esq’r, of counsel for plaintiff and appellee, the court 
ordered said case to be continued for further argument until Satur- 
day, the 22d instant. 

“Argued and continued.” 

Argued and submitted. 


Extraet from the Minutes. | 
Sarurpay. December 22d, 1883. 
179 MoraGan’s LovuistaANa AND Texas RAILROAD AND 
STEAMSHIP Co. o* 755, 
is, 
Boarp OF HEALTH. | 


This case was called for resumption of trial, and having heard 
argument from Henry J. Leovy, Esq’r, of counsel for plaintiff and 
appellee, and from Frank C. Zacharie, Esq’r., of counsel for the de- 
fendant, appellant herein. 

The court took said case under advisement upon the briefs now 
on file for both parties. 

99—SOS 
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Final Decree and Opinion—Extract from the Minutes. 
Monpay, January 21, 1854. 


The court was duly opened pursuant to adjournment. Present : 
Their Honors Edward Bermudez, chief justice, and Eelix P. Poché, 
Robert B. Todd, Charles EK, Fenner, Thomas C. Manning, associate 


justices. 
MorGAN’s LOUISIANA AND TEXAS RAILROAD AND 
“a Pate ae Co. \ No. 8755. 
Boarpb OF HEALTH OF THE STATE oF LOUISIANA. 


-On Appeal from the Civil District Court for the Parish of Orleans. 
It is ordered, adjudged, and decreed thai the judgment appealed 
from be annulled, avoided, and reversed; and it is now adjudged 
and decreed that the injunction herein granted be now dissolved, 
and that plaintiff’s demand be rejected at its cost 'n both courts. 


Judgment of the Supreme Court of Louisiana. Filed January 
21sf, 1554. 


MorGan’s Louisiana AND TEXAS RAILROAD AND ) 
STEAMPHIP Co. Raye 
. - No. 8755. 
s 


BoaRD OF HEALTH OF THESTATE OF LOUISIANA. 
Appeal from the Civil District Court for the Parish of Orleans. 


Mr. Justice FENNER : 
The act No. 69 of 1882 of the General Assembly of the State 
181 = of Louisiana provides that “The resident physician at the 
quarantine station on the Mississippi river shall require for 
every inspection and granting certificates the following fees and 
charges: For every ship thirty (30) dollars; for every bark twenty 
(20) dollars; for every brig ten (10) dollars; for every schooner seven 
dollars and fifty cents (7.50); for every steamboat (tow boats excepted ) 
five (5) dollars; for every steamship thirty (30) dollars. 


ii | By virtue of other provisions of the quarantine laws of the State 
| it is made the duty of the resident physician, or his assistant, to visit 
| and 4nspect every vessel entering the port of New Orleans through 
| the Mississippi river.” If he finds the vessel free from disease, not 
| in afoul condition, and not from an infected district, “he is required 
| to furnish her with a certificate of health,” and allow her to proceed 
to the city. 
Vessels “in a foul condition,” or having on board persons suffering 
| or who have suffered during the voyage from “contagious, pestilen- 
tial, or infectious diseases,” he is required to detain for such 


182 __ time, not less than ten days, as he may deem necessary, and 
“to employ such means of purification of the vessels as may 


_ 
. 
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be directed by the Board of Health, and to require payment there- 

for from the vessel.” Vessels out ten days from infected ports, pre- 

senting clean bills of health, not having, nor having had, sickness 

on board, and which are not in foul condition, shall be permitted to 

pass to the city after thorough fumigation by disinfecting agents. 
Revised Statutes, §§ 3042-3-5, 

The practice under these laws is to visit and inspect every vessel, 
und to require in every case, the fee prescribed therefor, and, in cases 
where, under the law, the service of disinfection by fumigation is 
rendered, to require therefor an additional fee of twenty or twenty- 
five dollars, as the estimated expense thereof. 

Plaintiff is the owner of a number of vessels plying between the 
port of New Orleans and various other ports of this and other 
countries. 

The object of the present suit is to perpetually enjoin the 

183s collection of the fees & charges above mentioned, and to re- 

strain the defendant from detaining the plaintiff’s vessels be- 

cause of this non-payment, on the ground that the laws authorizing 
the same are null and void, because they contravene. 

Ist. Article 1, see. 8, par. 5, of the Constitution of the United 
States, which provides that “Congress shall have power * * * to 
regulate commerce with foreign nations, and among the several 
States and with the Indian tribes.” 

2d. Article 1, section 10, par. 3, which provides that “ No State 
shall, without the consent of Congress, lay any duty upon tonnage.” 

We shall, at the onset, disembarass the case of several questions 
upon which we heard much learned argument, by laying down cer- 
tain propositions, which we consider clearly settled by the Supreme 
Court of the United States, to whose opinion on such subjects we 
vield our firm adherence. 

Ist. The laws in controversy are in no sense “inspection laws,” 

and can derive no support from that clause of the Constitu- 
is4—_ tion of the United States recognizing the right of the States 

to pass such laws, and to levy duties and imposts in execution 
thereof, “and imposts” intended by that provision referred exclu- 
sively to articles of merchandise and not to vessels. 


Gibbons vs. Ogden, 9 Wheat, 1 203. 
People vs. Compagnie 13 Reporter, 326. 


2d. So far as the exclusive power of the Congress to “regulate 
commerce” is concerned, that power is not infringed by the laws 
under consideration, unless the fees and charges imposed thereby 
are in the nature of a “duty on tonnage,” in which case they would 
doubtless violate both the general reservation to Congress of the ex- 
clusive power to regulate commerce, and also the special prohibition 
to the States to “lay any duty on tonnage.” In other respects the 
right of a State to provide for the health of its people by establish- 
ing quarantine laws, and to subject vessels entering its ports to 
proper regulations as to inspection, detention, purification, Xc., 
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although necessarily affecting commerce, is nevertheless un- 
185 disputed, subject possibly to the power of Congress to inter- 
fere and control it in its discretion. 


Gibbon vs. Ogden. 9 Wheat., 203. 
Passenger cases, 7 How., 414. 
Peete vs. Morgan, 19 Wall., 581. 


3d. If the fees and charges compounded of be of the nature of a 
“duty on tonnage,’ the fact that they are levied under quarantine 
laws would not save them from the prohibition of the Federal Con- 
stitution. 

Such duties cannot be levied without the consent of Congress, and 
Congress has never consented, but, on the contrary, in its act of 1799, 
recognizing the existing quarantine laws of the States, it interposed 
the express proviso, “that nothing herein shall enable any State to’ 
collect a duty of tonnage or impost, without the consent of Congress 
of the United States thereto.” 

4th. If the fees and charges be in the nature of a “duty,” the fact 
that it is laid on the whole ship and not ata rate of somuch per ton, 
a“ would not, of itself, exempt it from the federal prohibition. 


186 Steamship Co. rs. Port-Wardens, 6 Wall, 31. 
State Tonnage Tax cases, 12 Wall,, 218. 


This elimination leaves open, on this branch of the case, the soli- 
tary question, whether the fees and charges here involved are 
“duties” in the sense of the Constitution. 

It is the well established jurisprudence that there are many forced 
contributions which governments may exact from persons and pro- 
perty which are not considered as taxes, duties, or imposts, within 
the meaning or control of constitutional restrictions upon the power 
to levy the latter. Such are contributions provided for the construc- 
tion of public works for the advantage of particular districts, like 
leveess, drainage, pavements, &c., levied on property with reference 
to the supposed benefits derived by the property trom the works; 
contributions provided to defray the expenses of building bridges, 
erecting causeways, or removing obstructions in a water course, and 
like the light duty paid by all nations to the Danes, to be paid by 
such individuals only who enjoy the advantage, and fees or charges 
for services lawfully rendered, like wharfage, pilotage, & port-warden 
fees, to be paid by those who receive the services. 

State rs. Nav. Co., 11 Mart. O. S., 324. 

Crowley vs. Copley, 2 Ann., 329. 

Lafayette vs. Orphan Asylum, 4 Ann., 1. 

Wesley vs. Municipality, 9 Rob., 330. 
187 Drainage Co. Case, 11 Ann., 370. 

Levee Comm’rs vs. Lorio, 338 Ann., 276. 

Matter of Mayor of N. Y., 11 Johns., 80. 

Gibbons vs. Ogden, 9 Wheat., 235. 

Pilotage Cases, 12 How., 312. 

Port Warden Cases, 6 Wall., 31. 
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Cannon vs. N. Orleans, 20 Wall., 577. 
Packet Co. vs. St. Louis, 100 U.S., 423. 
City vs. Wilmot, 31 Ann.,’65. 

Elleman vs. R. R., 34 Ann., 703. 


In the first of the cases above quoted Chief Justice Martin said 
that the words impost, tax, or duty, as used in constitutions or 
laws, “must be confined to the idea which they commonly and ordi- 
narily present to the mind; exactions to fill the public coffers, for 
the payment of the debt and the promotion of the general welfare of 
the country,” and not to contributions as the supposed equivalent of 
benefits conferred or services rendered, like those above indicated. 
It is apparent from the face of the laws here attacked that the fees 
and charges complained of are demanded as compensation for labors 
performed, expense incurred, and services rendered directly in con- 
nection with the vessels, the necessity for which arises solely from 

the fact that such vessels, in the exercise of an undoubted 
18S = night, yet voluntarily and in pursuit of their own interests, 

choose to seek the port of New Orleans, well knowing that 
they cannot enter said port without first being inspected and, if 
necessary, purified in conformity with laws to that extent unques- 
tionably valid. Can it be said that the rendition of those services, 
by virtue of which alone the vessel is enabled, lawfully, to proceed 
to her destined port, is not a service to the vessel? 

[t is said that it cannot be considered as a service, because the ves- 
sel does not regard it as such, but rather as a burden, and because 
she does not voluntarily seek or avail herself of it. As to the first 
point, the question would seem to be, not whether the vessel regards 
it as a service, but whether it is a service, and whether she ought to 
regard it as such. It seems the plainest development of the primal 
duty “sie utere tuo, ut altesum non loedere,” that a vessel should seek 
and desire the performance of services, the object of which is to pre- 
vent the chance of her spreading disease and pestilence amongst 
large populations. She is under the plain obligation, moral as well 


be a service to her. 

As to the second point, that the services are forced and not 
voluntary, the reliance placed upon the decisions of the Supreme 
Court of the U.S. in the wharfage and port-warden cases seems not 
well founded. In those cases there was no legal duty imposed on 
vessels to land at the wharves or to receive the services of the port- 
wardens. They had the perfect right to decline these benefits and 
services, and the court properly held that a State law exacting con- 
tributions for them, whether used or not, was unconstitutional; but 
had it been the legal duty of vesrels to land at a particular place in 
the port of New Orleans, and had the city provided expensive 
wharves at such places, is it supposed that she would not have had 
the right to exact compensatio.: for the use of the facilities thus af- 
forded, although vessels landing at the port would have had no op- 
tion as to accepting the use of them? 
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Finally, it is claimed that the services rendered under these quar- 
antine regulations are for the benefit of the people of the city and 
State, and not for that of the vessel. No doubt that is true. 
190 = It isequally true that the object of the city in building wharves 
was to benefit its own people, trade, and commerce. We deem 
it unnecessary to consider more at length the objections which have 
been forcibly urged against the theory that the services in question 
are rendered to the vessel in such manner as to justify the exaction 
ot compensation therefor. What we have said sufficiently CX PPFCSs¢ 
our views on the subject; and while the question 1s not free from 
difficulty, even to our own mind . we are contirmed 1 Our COUTPSe 
by the reflection that it leaves the avenue open for correction of any 
error which we may commit by appeal to the Supreme Court of the 
United States: wherea s, if we should err in the opposite direction, 
the defendants would not be entitled to that re medy, The ened 
proposition of plaintiff . that in the exercise of the right to establish 
quarantine systems the States are bound to bear all the expenses 
thereof, and cannot throw the burd lM, in any manner or to any CxX- 
tent, Upor COMINErCe, has certainly hot vet recelved the endorse- 
ment of the Supreme Court of the United States. 
In the Passenger case, Mr. Justice Wayne, summing up In 
Lf] his separate opinion his view of what the entire court meant to 
decide, included, amongst other propositions, the following : 
‘That the States may, mn the CAN reise of their police power, Pitas 
quarantine and health laws, and rhea Impose penalties for 
the violation of the same, and may, in the exereise of such 
police power, without any violation ot the I) wer in) (ongress Lo reg- 
ulate commerce, exact from the oOoWwher or consign eota quarantined 
vessel . * such fees as will pay to the State the Cost of detention, 
and of the purification of the vessel, cargo, and apparel of the per- 
sons on board.” Nothing in any of the several opinions rende red in 
this case clashes with this statement or indicates any dissent there- 
from. Passenger Cases, 7 How., 414. 

In the case of Peete vs. Morgan, strenuously relied on by plaintiff, 
the court, after recognizing the right of the States to pass quarantine 
laws, sald: “It is evident that the power tO established quarantine 
regulations cannot be executed without State possesses the means to 
raise a revenue for their enforcement; but it is equally evident that 
the means used for this purpose must be of such a character as the 
restrictions iin posed by the Federal Constitution upon the taxing 

power of the States authorize.” It cannot be doubted that the 
192 court meant to sanction the right of a State, in its quarantine 

laws, to “raise a revenue for their enforcement” in some way 
connected with their execution. To suppose that “ the means to 
raise a revenue” referred to, as implied in the power to established 
quarantine, meant only the ordinary Powe rs of taxation of the State's 
own citizens and property, would be to accuse the court of uttering : 
mere inanity. Wecan conceive of no other means which could have 
been in view, except just such exactions of compensations for services 
as are provided in these laws of Louisiana. As far as appears from 
the statement and opinion in Peete vs. Morgan, the charge there in 
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question was a clear & simple duty on tonnage, levied by the State, 
without any reference to services rendered, and we think it has no 
application to the instant case, except in the clause above quoted. 

We find nothing inconsistent with the foregoing views In the pro- 
viso inserted in the act of Congress of 1799. That was an act em- 
powering WX directing the officers of the General Government to con- 
form to and assist in the execution of the quarantine laws of the 

States 
15 All or most of the seaboard States had such laws, the na- 
ture and mode of execution of which must have been known 
to Congress. Those laws contained provisions authorizing the ex 
action of fees and charges for inspection, disinfection, &e., entirely 
similar to those in the laws of Louisiana. 

lor instance, the law of South Carolina, passed as early as 1759, 
forbade vessels bound forCharleston from infected ports from passing 
Fort Johnson until visited, inspected, and certified by one of certain 
named physicians, and obligt (i the owner or master “to pay such 
physician a fee of seven pounds ten shillings current.money; and, 
moreover, the expense of the boat and hands to carry down such 
physician to visit the said vessel, and to bring him up again to. 
Charleston.” 

Nothing in the act of Congress reprobates such charges, and it 
must be supposed that the proviso, forbidding the levy ot ~ any duty 
of tonnage,” did not refer to charges tor service of this character, but 
was Intended to shut out any implication of a consent by Congress 
to the Imposition of tonnage duties proper, There is nothing in the 

laws of this State, or In their execution, as disclosed by the evi- 
Lo) dence, Indicating the purpose of levy Ing a forbidden tonnage 

duty under the guise of charges for service. The services are 
shown to be actually rendered, and the charges are not excessive to 
a degree sufficient to authorize judicial interference. 

It is proved that the revenue derived therefrom is devoted exelt- 
sively to quarantine purposes; and in no year has it been sufficient 
to defray the quarantine expenses. The suggestion that the recog- 
nition of the right of th® State to lay such charges leaves the power 
without limitation, and thus endangers commerce, is unfounded: 
The charges must be proportioned to the services, and, if excessive, 
may be subjected to judicial control; and moreover, Congress may 
at any time intervene and control the entire matter. We therefore 
hold that the plaintiff is not entitled to the relief asked. ' 

As we maintain the validity of the act 69 of 15882, the constitu- 
tional objection to the act of 1870 (Rev. Stat., see. 3042), on the 
ground of discrimination hetween the ports lof the | different States, 
does not arise, the law in that particular being repealed by the act 

of 1SS2. The claim that the act contravenes articles 48 or 30 
195 ~— of the constitution of the State is without foundation. The 

act is neither local nor special, but is of the most general char- 
acter, intended for the benefit and protection of the entire people of 
the State. Neither does it revive or amend any prior law. Itis an 
original and independent statute, repealing such portions of priéy 
laws on the same subject-matter as are inconsistent with it. 


pe SS oe 


79 MORGAN'S LOUISIANA & TEXAS R. R. & &. S. CO. YS. 


It is therefore ordered, adjudged, & decreed that the judgment ap- 
pealed from be annulled, avoided, & reversed; and it 1s now ad- 
judged and decreed that the injunction herein granted be now dis- 
solved, and that plaintiff’s demand be rejected, at its cost, in both 
courts. 

Rehearing refused. 
196 Filed Jan’y 26th, 1844. 
GEORGE W. DUPRE, Clerk. 
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The State of Louisiana intervening. 
LEOVY & KRUTTSCHNITT, 
Attorneys for Plaintiffs. 


Petition of Plaintiffs for Rehearing. 


Morgan’s La. & Texas Railroad and Steam Ship Company, plain- 
tiffs herein, respectfully pray for a rehearing in this case, for the 
reasons contained in the statement of points and authorities hereto 
annexed, and made part of this application. 

LEOVY & KRUTTSCHNITT, 


Attorneys for Petitioners. 


Points & Authorities. 


It is with regret that plaintiffs feel constrained to apply for a re- 

hearing ; but this case is one of great importance to themselves and 

to the commercial interests of the city, and the court itself 

197 has intimated a doubt as to the correctness of its decision. 

The remedy suggested by an appeal @ the Supreme Court of 

the United States presents many objections, which it is unnecessary 
to detail. 

This case is practically a test one, between the Board of Health 
and the maritime interest of New Orleans, as is shown by the pro- 
test of ship owners and others annexed to the record. 

First. The quarantine system is eminently one for the public wel- 
fare and for the creation of a revenue for that purpose. Works for 
the public welfare should not be charged to a particular class. Ex- 
actions for revenue are duties, not charges for services; that we are 
correct as to the facts is shown— 

Ist. By the first statute relating to quarantine, to which all others 
are amendments. The act (of 1855, p. 471) is entitled, “An act to 
establish quarantine for the protection of the State.” The act of 
1877, (p. 117), is “to reorganize and render more efficient the Board 
of Health of the State of Louisiana * * * * to- provide for its ex- 
penses,” etc. In the act the duties of the board are defined, and it 
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is required to attend to health matters in the city of New 
198 Orleans and throughout the entire State. The officers who 

perform multifarious duties for the benetit of the entire State 
are exclusively paid by the fees collected at the quarantiné station, 
excepting the sanitary inspectors for New Orleans. This the statutes 
show, and Dr. Jones, the president, in his testimony, corroborates 
this, (page 94, record,) when he says: “ Not a dime, not a cent,” is 
paid to the officers from any other source. Ship owners, therefore, 
pay for a board created for the benefit of the whole State. The 
record leaves no doubt on this point. The attorney general of 
Louisiana claims the right to intervene in the suit, on the ground 
that revenues-are raised by the quarantine system, which otherwise 
would be a tax on the community. We insist that the State has no 
power to impose on commerce a tax to support a board created for 
the protection of the State, and especially a board whose main duties 
have no relation to quarantine. The distinction between a tax for 
revenue and one for local or special benefits is clearly stated in Chief 

Justice Martin’s decision, referred to by the court (11 Martin’s 
199) (O.S.,324,): “A duty is an exaction to fill the public coffers for 

the payment of debts or the promotion of the general welfare 
of the country.” The tax imposed on vessels to support the Board 
of Health, created to perfotm duties all over the State, and to protect 
the State from epidemics, certainly falls within the above definition. 
It is difficult to conceive how a charge imposed on a vessel to raise a 
furd for the protection of the State can be compared to charges for 
drainage, bridges, ete., which are local in their nature, and benefit 
only those immediately concerned. As to what is a service for which 
a charge can be imposed, we can now only refer the court to the 
numerous cases in which the U.S. Supreme Court have distinguished 
between tonnage duties and exactions for special service, in which 
the Court has distinctly declared that the charge to be legal must 
not partake of the character of revenue; must be measured by the 
services, and must not be compulsory. It would seem to be — 

sible to bring within those decisions a charge of thirty dollars 
200 per vessel for simply certifying that she is from a healthy port, 

without regard to the value of the service, (if there be service 
at all,) and for the purpose of providing a fund for the general wel- 
fare of the State. 

Second. We contend that the opinion of Mr. Justice Wayne in the 
Passenger cases (7 How., 414) has no bearing on this case at all; be- 
cause, first, the question before the court was the legality of a tax on 
passengers, and that of quarantine was not involved in the contro- 
versy; second, because it was the opinion of a single Judge in a case 
where several separate opinions were rendered; third, that it ex- 
pressly limited the right to charge “to such fees as will pay to the 
State the cost of detention and purification of the vessel, cargo, and 
apparel.” The act of 1882 declared by this court to be constitutional 
exacts thirty dollars for every vessel coming from a healthy port, 
when nothing is done but to furnish a certificate, stating that fact. 

Third. We contend that the proviso in the act of Congress of 1799, 
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that “nothing herein shall enable any State to collect a duty 


20] of tonnage or im post, without the consent of the Congress of 

the United States,” Was intended Lo apply LO then existing 
charges enacted by the several States. It was in consonance with 
the refusal of the convention in 1787 to make an exception in favor 


of a tax for harbors or light-houses. It was in keeping with their 
qualified consent to the State of Marvland, LO IMpose il charge for il 
few months only, during an epidemic, to pay quarantine, expenses, 

The act itself was a long one, and shows, in all its provisions, that 
it was designed for a temporary emergency during the prevalence of 
a vellow fever epidemic. ‘To provide for the future in such an act, 
while the constitutional provision sufficiency covers the ground, it 
seems to us would have been an act of supererogation, while to pro- 
test against a construction favoring « xisting charge Ss Was hecessary. 
' Such seems to have been the opinion of the United States Supreme 
Court, as expressed in the case of Peete rs. Morgan (19 Wall. 583.) 

Fourth. We are at a loss to distinguish any difference be- 

202 tween the case of Peete rs. Morgan (19 Wall., 583, and this 

case, except that in the one case the charge 1s measured by 

the ton, and’ in the other it is not; but the court decides, as the 

United States Supreme Court had done three times, that “this is a 
distinction without a difference.” 

In other words, that the mode of measuring the tax has nothing 
to do with its legality. In all other respects the cases are identical. 
The Texas act was to create a quarantine for the protection of the 
State. It provided means by i charge on vessels. (It did not, how- 
ever, provide a charge for more than the quarantine expense, as the 
Louisiana statute does.) But, say the court, in Louisiana the vessel 
receives the benefit of an inspection, fitting the vessel for entry into 
port; but, can any quarantine be conceived of that does not do this? 
Will it be presumed, in violation of usage and practical sense, that 
in Texas, in spite of an elaborate quarantine system, vessels are 
permitted to pass quarantine stations without inspection? To find a 

difference between the Texas case and this now before this 
203 court, it will be necessary to decide that, in Louisiana, vessels 
are inspected, and in Texas they are not. 

ut this honorable court says the U.S. Supreme Court approved 
a plan like that adopted in Louisiana, when it hinted there was a 
possible method of collecting from vessels revenue for quarantine 
purposes. What plan the court did refer to it is not necessary to 
discuss; what plan it said could not be adopted, is very clear ; tor 
it emphatically said, “but it is equally evident that the means used 
for this purpose must be of such a character as the restriction 1m- 
posed by the Federal Constitution upon the taxing power of the | 
State authorize;” “the tax in question is manifestly outside the ju- 
risdiction of the State to impose, as it is a duty of tonnage within 
the meaning of the Constitution.” While we think it unnecessary 
for this case to attempt to ascertain what plan the court referred to 
as feasible for obtaining means for quarantine purposes outside of 

the use of State funds. we think it is quite clear that the 
204 court meant in the Peete cass what it distinctly said in the 


BOARD OF HEALTH, &¢., AND STATE OF LOUISIANA, 75 


Cannon case (20 Wall, 580), “if the just necessities of a local com- 
merce require a tax which is otherwise forbidden, it is presumed 
that Congress would not withhold its assent if properly informed, 
and its consent requested.” Indeed, if we are not mistaken, the 
Louisiana Board of Health has acted on this suggestion, and has 
petitioned Congress for that purpose. 

Under an act of Congress, with such qualifications as would sug- 
gest themselves to that body, it is believed that commerce would be 
relieved from the great danger with which it is now imperilled. As 
was Wisely said in the Cannon case, “this is a much wiser course, 
and Congress is a much safer depositary of the final exercise of this 
important power” than cities; and, it might have added, than States 
burdened, as some of them are, with heavy debts. 

hifth. ‘There are two statutes upon which defendants depend, one 
authorizing a charge to pay actual costs of fumigation of vessels from 
infected ports, after proclamation by the governor, (act of 1876, p. 

110, section 3043, R.S.), and the aet of 1882. )). S!), providing 
205 for inspection of vessels coming from healthy ports. In our 

first brief (p. 24) we said: “We do not question the value or 
the legality of mere quarantine laws; they are recognized in many 
cases, and, with the restrictions named in the Cattle cases, (R. R. Co. 
vs. Husen, 95 U.S. Supreme Court, p. 465), are constitutional. But 
we repeat that the cost cannot be Imposed on commerce.” 

We now earnestly invite the attention of this honorable court to 
the serious question suggested by the exception which we made in 
laving down the general principle: Can a State impose a tax on the 
vessel itself, or a vehicle of conveyance of goods from one State to 
another, when no pretense of epidemics exists, on the ground of a 
police power for protection r We clic hot present any elaborate argu- 
ment, directly, on this branch of the question, but we did insist that 
the tax imposed on vessels from New York at this season for inspec- 
tion violated that clause of the U.S. Constitution which vested in 
Congress the exclusive power to regulate commerce. During the 
whole winter season, when there is not even a suggestion of more 

than ordinary sickness in New York, and hence no necessity 
206 for inspection, the plaintiff’s line of vessels, plying between 

New York and New Orleans, are heavily taxed, under the 
pretence of a n cossity for protection, for health purposes, | Cars 
come daily from New York, in less than sixty hours, with their pas- 
sengers and freight. Numerous steamboats come daily down the 
Mississippi river from all the neighboring States—some from Ala- 
bama and Florida through the Rigolets; but this single point is 
selected for onerous charges. Can it be maintained that this is done 
to preserve the health of this State? or, is it not transparent that the 
motive is to “fill the coffers of the State?” The plaintiff’s line of 
New York steamers never require fumigation; the enormous tax 1s 
for inspection of vessels from a healthy port. We contend that the 
case of the R. R. Co. vs. Husen is directly applicable and conclusive 
on this point. States may close their ports, or impose limited con- 
ditions of entry on vessels from infected ports—and this is usually 
done on a proclamation of the executive, that a necessity exists for 
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such measures—but, under the pretense of — of health, can 

taxes be Impose “1 on vessels, or goods, 0 passengers, passing 

207 ~=from one State to another, ant no sath. om sickness pre- 

vails? In the Husen case the Court said: “It seems hardly 

necessary to argue that, unless the statute can be justified, asa legit- 

imate exercise of the police power of the Sti ite, it is a usurpation of 
the power vested exclusively in Congress.’ 

Transportation is essential to commerce, or rather, it is commerce 
itself, and any obstacle to it or burden laid upon it by legislative 
authority is regulation. And the court goes on to say that while 
“for the purpose of self-protection, it may enact quarantine laws,” 

“it may not interfere with transportation into or through the State 
beyond what is absolutely necessary for self-protection. It may not, 
under the cover of exerting its police power, substantially prohibit 
or burden either foreign or inter-st: ate commerce. , And the court 
added, “that in whatever language a statute mav be framed, 1 its pur- 
pose must be determined by its natural and re asonable effect.” Can 
it be seriously contended by the State that Inspection of vessels from 
New York at this season of the vear, or at any time, without evi- 

dence of unusual sickness, is, in the words of the supreme 
208 court, ~ absolutely necessary for its self-protection.” Can it do 

this, in the face of the fact that passengers and freight, as we 
have said, are daily arriving from New York by cars? Is there 
greater necessity for protection against New York than against the 
ports on the Mississippi and the Ohio and other rivers? 

If it be held that the charge objected to is constitutional, is there 
anything in the U.S. Constitution, or elsewhere, to prevent the Legis- 
lature from imposing taxes on all vessels and steamers coming from 
all ports to this city? Is there any valid reason why railroad trains 
should not be inspected before they enter the limits of the State ? 
If inspection of a steamship with freight from the city of New York 
at this time be “ absolutely necessary for the protection ” of the State, 
why is inspection of cars from Mississippi, loaded with passengers, 
not necessary? Is it not obvious from these questions, not idly 
asked, that this subject of commerce cannot be tampered with with- 
out involving serious difficulties? We contend, then, that no State 
‘an, under pretense of protection to health, impose restrictions on 
vessels coming from other States, where there is'no pretense of in- 

fection or necessity for preservation of health. 
209 We think the act of 1882 clearly creates a discrimination. 
[t imposes duties on steamers, or other vessels coming from 
States bordering on the Gulf and the Atlantic, that are not imposed 
on interior States. What we said in our brief on this subject, and 
the authorities cited, are directly in point. 

We have thus hurriedly reviewed the points involved in this im- 
portant case. <A rehearing would enable us to discuss them more 
elaborately, and do greater justice to their importance. 

Respectfully submitted, 
LEOVY & KRUTTSCHNITT, 
Atty’s for Plaintiffs. 
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Additional Points. Filed Feb’y 2d, 1884. 


This honorable court having extended the time for application 
and argument for rehearing, we desire to add further points to the 
hastily prepared brief filed within the six days required by the rul- 
ing of court. 

This honorable court, in its decision, has restricted the numerous 
issues presen‘e | by the pleadings to a single point. We understand 
the court to concede all for which we contended, except as to a single 
point. It decides that the act of 1882, the latest statute, imposing a 

charge of thirty dollars on each vessel, and the statute in re- 
210 lation to fumigation, are not in conflict with the provisions of 

the United States Constitution in relation to duties and com- 
merce, upon the ground that the exactions are not in reality a duty, 
but a charge for actual services rendered. 

The opinion of the court states that there are many charges im- 
posed by State legislation which are neither taxes nor duties, “ with- 
in the meaning or control of constitutional restrictions”; and, for 
illustration, it enumerates, first, “contributions provided for public 
works, for the advantage of particular districts, like sewers, drainage, 
levees,’ etc.; and, second, “fees or charges for services lawfully ren- 
dered, like pilotage and port-warden fees, to be paid by those who 
receive the service.” 

We respectfully contend that this reference is to two separate and 
distinct classes of charges; that the first class is a tax, duty, or im- 
post “within the meaning and control of constitutional restrictions,” 
so far as provided by the Federal Constitution. And we further contend 
that the second class of charges referred to by the court, that is, fees 
for services rendered, is wholly inapplicable to this case. 


I. 


We presume that it is unnecessary to insist that an exaction for local 
improvement or special service istaxation. ‘Taxesare generally 

211 are defined to be “ burdens or charges imposed by the legis- 
lative power upon persons or property to raise money for pub- 

lie purposes.” (Cooley on Constitutional Limitations, see. 479.) But 
a charge for local Improvements benefitting Ina special and peculiar 
manner some portion of the State is equally a tax, such as assess- 
ments for opening streets, draining swamps, etc. (Cooley on ‘Taxa- 
tion, p. 416.) Now, there is no doubt that this kind of taxation is 
not affected by many constitutional restrictions, such as State re- 
quirements of equality and uniformity, etc. Our position is that 
the principle laid down by this court is true only to a limited ex- 
tent, and that, whether the charge be general or local, for public or 
special use, if it be a tax at all it is affected by the restrictions con- 
tained in the Federal Constitution in relation to tonnage duties and 
the regulation of commerce. The words are that no State shall lay 
“any duty of tonnage” for any purpose. It is clear, then, that the 
first class of cases referred to by the court do not cover the act of 
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1882. Whether the charge exacted be for pubhe and general pur- 
poses (as 1s usually the ca se) or for local or quarantine PUPposes it 

does come within the con seria restrictions, which mak 
212 no distinction as to the charact * purpose of the exaction. 


LI. 


The only point, then, for discussion is whether or not the charge 
here is for a service like that rendered by pilots, port warden, harbor 


on : i hy; ' ; i bn 1) oll hat 17 ' 
masver, OWHNers OL WhHAPVeS, LOWDOALS, CLC. ft @lil Ublis Clas of cases 
. ; . } j — , AS 
it must be borne in mind that the courts have decided that no charge 


could be made for the SCY Ice tO commerce Gene rally, but 1) each 
case it must be rendered specially to the individual. It Is essential 
also that the price be measured by the value of the service. 

There are marked and very clear differences between taxes for the 


benefit of the public and charges for services. We have already 
given the definition of A taX. lf is til} LM position by or unde r the 
State for public or local by Lit hit. A charge ior ser tc S the indi- 


vidual is based entirely on a supposed contract. The individual 
who builds a wharf (as, for example, is done on our gulf coast) an 
nounces the price for the use of his wharf. The owner of the vessel 
lands at the wharf with the price tacitly agreed on, and he pays ac- 
cordingly the price stipulated for the use The city builds a whart 

in a like manner, and _ the —r council generally 


215 fixes the price according to the value of the service, and the 

use of it creates an obligation to pay the price assessed; but 
if the price be so large that a portion of the rec ipts ro into the city 
Treasury, becomes part of the revenue of the city, and 1 ised to pay 
its officers, the charge then becomes a duty reprol elie "= law, and 


is null and void, In like miabner, thre pilot the por warden, and 
the harbor master recelve il price ior st rvic — hieh woes to them, 
and them only, and t he State lerives ete par ot it. 

Between the partic s itis Gistine ‘tly understood that the aig 3 nsa- 
tion is a fair price for the service r ndered. In all this class of cases 
| 


the courts very propery sal) ae there Is no element oft secede 


i 
and the charge is recognized: but in not a single case, within our 
knowledge, has il charge been declared constitutional where the 
State or city participated in the profits, or when, directly or indi- 
rectly, the charge was imposed, in whole or part, for the public wel- 
fare. 

Now, let us apply these well recognized principles to the present 
case. ‘The plaintiffs’ vessels come from a healthy port; there is no 


pretense ot the pre vale nee of plague, epidemic, Or @Vel Ull- 
214 ~=usual contagious disease in the port whence she comes 
Qn her arrival in the Mississippi, notwithstanding the free- 
dom granted by the ordinance of 1787, th treaty of 1S05, the license 
granted her as a coasting vessel by the National Government, a cer- 
tificate is given to the captain, enacted by a State law, and she is 
forced to pay for it thirty dollars, a sum fixed in an arbitrary man- 
ner, without the slightest reference to the supposed value of the ser- 
vice; and, if it be not paid, she is liable to seizure. 


a0 
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The first question is, what becomes of the sum thus collected? 
Much of it goes to pay the officers of the Board of Health—who are 
paid in no other way ; they do not receive one dollar from any other 
source. So say the act of 1855, of 1877, and the president of the 
board himself. Now, what is this board? Is it not one created for 
the preservation of public health in the city and throughout the 
entire State? We annex a reference to the various statutes to show 
that the officers of this board are as much State officers, having 
various duties to perform in New Orleans and elsewhere throughout 

the State, as other State officers. There could be no more 
215 flagrant violation of the constitutional! prohibition to colleet 

duties from vessels for revenue, if the money went to pay the 
salary of the Governor of the State or the emploves of New Orleans. 
The collection of this tund foreven quarantine purposes is prohibited 
by hot only the United States Constitution, but expressly by the act 
of Congress of 1799. 

In response to our objection that this charge of thirty dollars is 
assessed arbitrarily, and without the slightest regard to the value of 
any supposed service, this honorable court say that in no year has 
the amount thus received “been sufficient to defray the quarantine 
expenses;” but the test, when constitutionally considered, 1s not what 
relation the charge bears to quarantine expehses, but to the value of 
the services rendered Lo the Ves el, As it Is conceded that no charge 
Citi be Imposed on commerce to defray quarantine eCXpehses, the 
only question that can be considered is the value of the service to 
the pRLPLY upposed to be benetitted. 

The court Say that since the vessel cannot come to the city without 

the certificate, the providing the certificate is a valuable ser- 
216 ~~ vice, worth thirty dollars for every vessel. If revenue can 

thus be provided by the State by the erection of barriers to 
COmMmerce, only LO be removed only Ol} pavinent ot arbitrary CXUC- 
tions, then the constitutional provi ‘ions become a dead letter. The 
answer to this position is elaborately and fully provided by the de- 
cision in 92 U, S. <2. |. 24). 

In that case, for a Purpose within the police powers of the State, 
an act Was pa sec by the State of New York to protect the State from 
foreign pauperism, requiring, in substance, the master of vessels from 
foreign ports to report to the mayor of the city of New York a de- 
scription of passengers, and the captain Was r quired to give bond, 
conditions | to indemnity the State, etc.,again I ex pehse incurred for 
the support by the State, ete., of the pusschngers thus brought, 
but giving to the captain the option of paying one dollar and fifty 
cents for each passenger, 

Two other cases (reported in 92 U.S. 5S. C.), presenting the same 
points, were decided at the same time—one was from Louisiana and 
one from California. The court decided the statutes to be unconsti- 

tutional, and, referring to the Pa ehnger Cases (7 Howard, p. 
217 114), said that decision (relied on by this court) was not enti- 

tled to much weight, as “each member of the court delivered 
a separate opinion, none of them protes ing to be the authoritative 
opinion of the court.” 
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The court say (p. 269) that the “requirement of a catalogue of 
passengers (as decided in case of New York vs. Milne and the Pas- 
senger cases), with statement of their last residence, and other mat- 
ters of that character, is a proper exercise of State authority, and 
that the requirement of the bond, or the alternative payment of 
money for each passenger, is void, because forbidden by the Consti- 
tution and laws of the United States.” 

The court adds, “nothing is gained in the argument by calling it 
the police power.” * * * “It is clear that, from the nature of our 
complex form of government, that whenever the statute of a State 
invades the domain of legislation which belongs exclusively to the 
Congress of the United States, it is void, no matter under what class 
of power it may fall, or how closely allied to powers conceded to 
belong to the States.” 

“Whatever subjects of this power (commerce) are in their nature 
national, or admit of one uniform system or plan of regulation, 

may justly be said to be of such a nature as to require exclu- 
218 sive legislation by Congress.” (See also the case on page 275 
of the same volume.) 
[if 

This honorable court says that “ It is proved that the revenue de- 
rived by the act is devoted exclusively to quarantine purposes.” 
The provisions of the acts of 1855 and of 1877, and the record, (p. 
94,) shows that this isan error. ‘The salaries of the president, sec- 
retary, treasurer, and attorney of the board are paid exclusively from 
the money collected at the quarantine station. We have seen that 
these officers are State officers, and that many of their duties have 
no relation whatever to quarantine service. They are a city Board 
of Health as well as a State board. (Art. 1877, p. 117.) But even 
if the money thus collected were devoted exclusively to quarantine 
purposes, it would not the less be a violation of constitutional pro- 
hibitions. In the case of Peete vs. Morgan, the act expressly de- 
clares that “the aforesaid fees,collected as aforesaid, shall be reported 
to the authorities of the town or city at which said quarantine is 
established, and all fees and fines, as hereinbefore provided for, 

shall be used to defray the expenses of keeping said quaran- 
219 =‘ tine;” act approved August 13, 1870, p. 75, and yet in the 
face of the fact that, unlike the Louisiana act, all the money 
was used for quarantine purposes, the U.S. Supreme Court declared 
the act to be unconstitutional. 
rv. 

As confirmetory of the opinion relied upon by us that Congress 
intended by the proviso to the act of 1799 to guard against being 
understood to sanction the charges then imposed by the States, we 
ask special attention to the action of both Congress and the State of 
Maryland in the same year in a quarantine matter. The act of Con- 
gress was passed in February, 1799. At that time there existed a 
statute in Maryland which had been enacted in 1793, entitled “An 
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act to appoint a health officer for the port of Baltimore, in Baltimore 
county,? for the payment of whom a tax had been imposed on all 
vessels coming from a foreign voyage. Both the State of Maryland 
and Congress evidently supposed that this act came within the pro- 
hibition of the congressional proviso, for the State applied to Con- 
gress for its approval, and Congress, by act of June 9th, 1799, 
220 four months after the passage of the prohibitory act, granted its 
consent, but limited the duration of the act “ to the end of the 
next session of Congress, and no longer.” Here wasa limited charge 
for the payment of a single officer, whose duties were restricted to 
quarantine work, and the charge was on vessels only from foreign 
ports, yet the consent of Congress was deemed essential by both the 
State and Congress, and was granted only conditionally. Clearly 
according to this construction of the State and of Congress, then com- 
posed of many of the men who framed the Constitution, Maryland 
was unable, after the end of the term of 1799, to impose a charge on 
vessels from foreign ports, to pay even for one officer, deemed essen- 
tial for the quarantine purposes. And this limitation as to time and 
extent of the privilege was imposed by Congress during a panic 
caused by the prevalence of an epidemic. And the tax was for the 
health officer rendering, presumably, the same “service” as those 
extended in the present case, and the use of the amount collected 
was limited to the payment of this officer, for the act reads 
221 that the charge is imposed “ for the purpose of the said act.” 
If there be anything in the argument of construction derived 
from contemporaneous acts, this fact is certainly entitled to great 
weight, if it be not conclusive. 


. f 

The act of 1882 is not,in reality,a “quarantine” regulation at all. 
It is directed against healthy cities, and is not designed, in the usual 
sense, to prevent the introduction of contagious diseases. Quaran- 
tine, as generally understood at the time of the adoption of the Con- 
stitution, was a system to detain vessels at certain stations arriving 
from ports where epidemics or plagues prevailed. See “Quaran- 
tine,” in American Encyclopedia. 

The detention of vessels from healthy ports in the United States, 
or imposition of charges on vehicles of transportion from neighbor- 
ing States, where epidemics do not prevail, would seriously interfere 
with, if not destroy, inter-state commerce. On this point}we rely 
.confidently on Rail Road vs. Husen, (93 U.S. 5S. C., p. 465.) 


222 VI. 


It has been observed that the quarantine statutes are necessary to 
preserve public health. It may be conceded that quarantine is 
necessary, but it by no means follows that the specific plan adopted 
by the Louisiana statutes for raising revenue is at all necessary. The 
Texas device for collecting the expenses from commerce was an- 
nulled by the decision in the case of Peete vs. Morgan, and in the 
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revised statutes of Texas 11 will be seen that the obnoxious section 
has been omitted; yet no ports are more strictly quarantined than 
those of Texas. 

When the passenger act in New York was declared legal, it was 
supposed great inconvenience would I’ sult for want of funds LO sup- 
port the immigration bureau; but when the Legislature met an an- 
nual appropriation was made, and the system lives in more than 

wonted vigor. The same may be said of all thos otheers in 
220 favor of whom unconstitutional statutes were enacted. Port 

wardens, harbor masters, and wharf owners still continue to 
exist. If the object to be obtained be nothing less than publie 
health, it 1s presumed that means can be legally obtained to provide 
for it, as means are obtained for much less important objects; and if 
the state be unable LO upply thie “e means. then Cloner ss bay he 
appealed to for the requisite Consent, If it be withheld, it will 
doubtless be for the reason that Congress thinks the power in the 
state to re vulate commerce, In any manner, dangerous to that uni- 
formity deemed essential for the welfare of the whole nation. 

[It will be remembered by this honorable court that in the Port 
Warden cause 1t was of a tax of only five dollars per ve ssel that Chief 
Justice Chase said:: “It becomes a serious burden, and works the very 
mischief against which the Constitution intended to protect com- 


merce among the States.” We think the earnest language of 
224 the whole shipping interest in New Orleans, addressed to the 
Legislature, in Oppo ition to the act of ISS2. is entitled to 
greal weight. Thi ¥Y say. — We willingly preh large faxes on prop 
erty legally imposed, but we cannot acquiesce in a policy which 


imposes exclusively on shipping the entire expense of a system by 
which the whole community is benefitted.” “We do emphatically 
deny that thi State has power LO make the own rs of ve els who 
are not specially ben titted cle ray all thi OX} nses of a SVst til de- 
vised for the good of the whole community.” i; iar \ lye added that 
the plaintiffs, in addition to the taxes paid on their railroad prop- 
erty, pay heavy taxes on their vessels as property. If we have ap- 
peared SO zealous in our argument fora new hearing, we trust an 
CXCUSC will be found in our conviction that the Case How before the 
court is one of grave importance to the whole community. The 
tendency tO dangerous encroachment is found in the fact that, in 

1822, the Board of Health applied for permission to tax 
225 every steamship (though perhaps arriving from neighboring 

States) the enormous sum ot Sixty dollars per ve ssel, besides 
exactions for fumigation. If the right to tax commerce at all be 
recognized, it will be practically impossible to fix a limit that will 
not be detrimental or destructive to the commerce of the State. As 
a mere matter of policy it would seem to be better that the sum for 
quarantine service to the whole population of the State be paid from 
its revenues than that its growing commerce should be seriously 
crippled, and wise provisions of the fundamental law of the land be 
disregarded and ignored. 

Respectfully submitted. 

LEOVY & KRUTTSCHNITT, 
Of Counsel for PU is. 
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Statutes of La. relating to quarantine: | Acts of 1855, }). 171; 1858, 
p. 157; 1570, extra session, p. 54; 1576, p. 110; 1877, extra session, 
p. 117; 1882, p. 89.) 


l. The act of 1So0 (p. (71) 1s entitled “An aet to establish a quar- 

antine for the protection of th: tit and creates a board of 

226 health. Section | provide that the pres sdent of the board 

shall recelve a salary of $2,000 a ear. Section () fixes sal- 

ary of secretary. Section 8 provid rf from vessels. Section 

11 fixes salarv of the treasurer. Dr. Jon ivs in his testimony 

(he c rad, }). aw J that thi salari are paid trom fees colleeted at quar- 
antine station. 

The act of 1858 (p. IS7) amends the act of 1855. lt provides 


for making the Board of Health not on! board for the State gen- 
erally, but a board also for New Orle: Section 12 provides that 
the Board of Health shall have cont: f matters relating to the 
health of the city. Section 2 fixes the { to be collected from ves- 
sels, and deel; ares that the money thus collected shall be sent to the 
ecretary, and this money, “as well as all ren collected by him, shall 
form a fund for the support of quarantine,” including, of course, pay- 
ment of salaries ot the Board of Health w become practically iu 


city board as well as a city board. 
3. Act of 1870 (extra session, p. 54), see. 6, provides all the 
224 at tails ot the board Aas a Board oO] Hi alth for the city ot New 

Orleai 

7 Act of 1876, p. 110, relates to fumigation ind charges therefor. 
». Act of 1877, extra session, p. 117, 1s to reorgamizi and render 
more efficient the Board of Health of the State Louisiana: to 
define its powers and prescribe its duties and a of quarantine 
and other officers under its control. Section 5 fixes the salary of 
the president of the board at not exceeding 52,400, and the secretary 
and treasurer at not exceeding $82,000 im, to be paid from 
the quarantine funds. Section 4 mak the State Board of Health 


i 
| 
: 


in every sense a city board; the salaries of four sanitary Inspectors, 


ee 


appointed by the board, ar peut from ent 
The board is “to provide for, protect and preserve, by adequate 
mean 8, the health and salubrity of the city of New-Orleans,” and 
the otheers of the hoard. who perform this \ tluable service, are paid 
by fees eolieched from shipping at the quarantine station on the 
Mississippi; and then comes provision which, with section 7, 
2°25 make 4 mass of the money collect (| from forfeitures at the 
quaranth ie station, and fees collect din New Orleans for re- 
cording births, aT aths., ana marriage 3, fo th PUPpPO eot pret Ing certain 
local expenses ot f the board, and if the money thus collected exceed 
the expenses. then “the said exc sshall b paid to the administrator 
of finance of the citv of New Orleans,” of course, to be used to main- 
tain the citv government; and yet it is contended that all this con- 
fused mass of legislation, exacting, from commerce, revenue for State 
and city purposes, Is simp ily a quar LPvtLt svstem, and the money 
collected Is exclusively “a se rvice re nder 7 directly to the owners ol 


vessels. 
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6. The statute of 1882 (p. 89) is the last of the series of acts. It 
differs very little in the mode of assessing charges for certificates of 
health from the earlier acts. By the second section of the act of 
1858 the Board of Health furnished certificates in the same manner 
as required by the act of 1882, and for the certificate the fee was 
demanded. It was against this act, in the case of Morgen vs. The 

Board of Health, and in several other cases, that Mr. Justice 
229 Bradley granted the injunction, on the ground of its violation 

of the constitutional provisions which we have invoked, and 
in those decisions the board, under the advice of its counsel, have 
heretofore always acquiesced. 


Rehearing Refused. Extract from the Minutes. 
J fre | 
Monpbay, March 24th, 1884. 
The court was duly opened, pursuant to adjournment. Present: 
Their Honors Edward Bermudez, chief justice, amd Felix P. Poche, 
Robert B. Todd, Charles E. Fenner, and Thomas C. Manning, asso- 
ciate justices. 


MorGAN La. & Texas R. R. AND STEAMSHIP Co. 
US. . No. S7 DD. 
BoaRD OF HEALTH. 


[t is ordered that the rehearing applied for in this case be refused. 


Writ of Error. 
Supreme Court of Louisiana. 


MorGan’s La. & Texas R. R. & 8.8. Co. ) 


vs oe eons 
or , No. 8755. 
930 BoarpD OF Hearn or LoursrANaA. STATE | , 
INTERVENING. 


Copy of a writ of error lodged in the clerk’s office-of the Supreme 
Court of Louisiana. Copy in pursuance of the [—] in such cases 
made and provided this thirty-first day of March, one thousand 
eight hundred and eighty-four. 

LEOVY & KRUTTSCHNITT, 
Attorneys of PUff im Error. 

Filed 31 March, 1884. 

T. M. C. HYMAN, D’y Clerk. 


Copy of Writ of Error. 
UNITED STATES OF AMERICA, 8S: 
The President of the United States of America to the honorable the 


judges of the supreme court of the State of Louisiana, and holding 
sessions in New Orleans, Louisiana, greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 


oe 
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State of Louisiana, before you, or some of you, being the highest court 
of law or equity of the said State in which a decision could be had 
in the said suit between Morgan’s Louisiana and Texas Railroad & 

Steamship Company, plaintiff, vs. the Board of Health and 
231 the State of Louisiana, intervenor, wherein was drawn in 

question the validity of a treaty or statute of, or an authority 
exercised under, the United States, and the decision was against 
their validity; or wherein was drawn in question the validity of a 
statute of, or an authority exercised under, said State, on the ground 
of their being repugnant to the Constitution, treaties, or laws of the 
United States, and the decision was in favor of such their validity; or 
wherein was drawn in question the construction of a clause of the 
Constitution, or of a treaty or statute of, or commission held under, 
the United States, and the decision was against the title, right, privi- 
lege, or exemption specially set up or claimed under such clause of 
the said Constitution, treaty, statute, or commission; a manifest 
error hath happened, to the great damage of the said Morgan’s 
Louisiana and Texas Railroad and Steamship Company, as by their 
complaint appears. We, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that vou have the same at Washington on the 
second Monday of October, next, in the said Supreme Court, to be 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
therein to correct that error, what of right, and according to the laws 
and customs of the United States, should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Suprema Court, the 31st day of March, in the year of our Lord 
one thousand eight hundred and eighty-four. 

Ec. R. HUNT, 
Clerk of the Circuit Court of the United States 
| for the Eastern District of Louisiana. 
Allowed by— 
EK. BERMUDEZ, 


Chief Justice Supreme Court of Lowisiana. 


233 Bond for Writ of Error. 
Filed 31 March, 1884. T. M. C. HYMAN, D’y Clerk. 


Supreme Court of Louisiana. 


Morean’s La. & Texas R. R. AND 5. 5. Co. ) 
vs. >» No. 8755. 
Boarp or Heauru or La., Srate or La. Intervenor. J 
Know all men by: these presents, That we, Morgan’s Louisiana 
and Texas Railroad and Steamship Company, (A. C. Hutchinson, as 
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principal, and A. C. Hutchinson and Albert Baldwin in solido, as 
sureties, are held and firmly bound unto The Board of Health of 
Louisiana and the State of Louisiana, and to each of said parties, 
in the full and just sum of ten thousand dollars, to be paid to 
the said parties, their certain attorney, executors, administrators, 
or assigns; to which payment well and truly to be made we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these present ‘. 

Sealed with our se als and dated this thirty-first day of March, in 
the year of our Lord one thousand eight hundred and eighty- 
four. ? 

254 Whereas, lately at a session of the supreme court of Louis- 
liana, held in New Orleans, in a suit depending in said su- 
preme court, wherein Morgan's La. & Texas Railroad and Steamship 
were plaintiffs, and the Board of Health of La. were defendants, and 
State of Louisiana intervenor, judgment was rendered against said 
Morgan’s La. & Texas Railroad & Steam: hip ( ompany, plaintiffs, 
and the said Morgan- La. & Texas Railroad & Steamship Company 
having obtained a writ of error, and filed 
office of the said supreme court, to reverse the Judgment in the afore- 
said suit, and a citation directed tothe said Board of Health of Lou- 
isiana & the State of Loulsiana, citing and admonishing them to be 
and appear at the Supreme Court of the United States, to be holden 
at Washington, the second Monday of October next: 

Now the condition of the above obligation is such that if the said 
Morgan’s Louisiana and Texas Railroad & Steamship Company shall 
prosecute their writ to effect, and answer all damages and cost, if 
they fail to make their plea good, then the above obligation to be 
void, else to remain in full force and virtue. 

Sealed & delivered in the presehce of— 
230 MORGAN'S LA. & TEXAS R. R. & 8.8. CO. [L. s.] 
By A. C. HUTCHINSON, Pres't. 
A. 
A. 


a COpyV thereof in the clerk’s 


C. HUTCHINSON. . . [tn 6.) 
BALDWIN, fh. s.] 
Approved— 
EK. BERMUDEZ, 


Chief Justice Supre hide (ourt of Louisiana. 


Affidavit. 
U.S. or America, District of Louisiana. 


Personally appeared A. C. Hutchinson, who, being duly sworn, de- 
poses and says that he is the surety on the within bond; that he 
resides in New Orleans, La., and is worth the full sum of ten thou- 
sand dollars, over and above all his debts and liabilities and prop- 
erty exempt from execution, and within the State of Louisiana. 


A. C. HUTCHINSON. 


Subscribed & sworn before me this 31 day of March, 1884. . 
ANDREW HERO, Not. Pub. 
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Agree ment. Filed mn Supreme Court, La.. June 30th. 1SS4. 
Supreme Court. 


MorGaAn’s La. & Texas R. R. & S. S. Company 
is, , No. S7DD. 


BoarRD OF HeaLrH or LA. ) 


In this case it 1s agreed that the books marked “ A,” “ B,” 
and “C,” and the plan marked “ Doc. E,” and the paper marked 
“Doc. D.” be sent in the original with the record to the U. 
5. Supreme Court, in this case, and the clerk is dispensed from copy- 
Ing the same. 

New Orleans, June 24th, 1884. 

(Signed) LEOVY & KRUTTSCHNITT, 
Alt’ ys for Morgan (0., PU i in Writ of Error. 
loned) eC. ZACHARLIE, 
Att'y for Def’ d'ts. 


250) (Certificate of thre ('/, ;]: of thi Supre bile (Court. 
Supreme Court of the State of Louisiana. 

UNITED STATES OF AMERICA, State of Louisiana: 

I, George W. Dupre, clerk of the supreme court ofthe State of 
Louisiana, holding sessions at the city of New Orleans, do hereby 
certify that the foregoing two hundred and _ thirty-five (235) pages 
contain a full, true, and complete copy of the transcript of the pro- 
ceedings had in the civil district court for the parish of ——, In a 
certain suit wherein Morgan’s Louisiana and Texas Railroad and 
Steamship Company was appellee, and the Board of Health of the 
State of La. was appellant, and also of all the proceedings had in 
this supreme court on the appeal taken by said Morgan’s La. & Tex. 
R. R. & $8. 8S. Company, which appeal is now on the files thereof 

under No. S70. 
257 In testimony whereof I have hereunto set my hand and 
aftixed the seal of said court, at the cCLLy of New Orleans, this 
sixteenth day of June, in the vear of our Lord one thousand eight 
hundred and eighty-four, and in the one hundred and eighth year 
of the Independence of the United States of America. 


[ SEAL. ] GEORGE W. DUPRE, Clerk. 


yA Te ( ertitecate oO} thie Chiet Justice. 
Supreme Court of the State of Louisiana. 


Usirep Srates or America, State of Louisiana: 

[. Edward Bermudez, chief justice of the supreme court of the 
State of Lauisiana, do hereby certify that Creorge W. Dupre is clerk 
of the supreme court of the State of Louisiana, holding sessions at 
the city of New Orleans, that the ‘signature of George W. Dupré to 
the within certificate is in the proper handwriting of him, the said 


ed 


OA EE AE ERTL EE A: LIE a NE ON NIT Sa MELE BMEUR Aa An ci Pay e Ne Re 
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clerk, that said certificate. is in due form of law, and that full faith 

and credit are due to all of his official acts as such. 

In testimony whereof I have hereunto set my hand and seal, at the 
city of New Orleans, this seventeenth day of June, in the year of 
our Lord one thousand eight hundred and eighty-four. 

[ SEAL. ] E. BERMUDEZ, Chief Justice. 

239 UNITED STATES OF AMERICA, 8s: 

The President of the United States of America to the honorable the 
judges of the supreme court of the State of Louisiana, and hold- 
ing sessions in New Orleans, Louisiana, greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of Louisiana, before you, or some of you, being the highest court 
of law or equity of the said State in which a decision could be had 
in the said suit between Morgan’s Louisiana and Texas Railroad and 
Steamship Company, plaintiff, and the Board of Health of the State 
of Louisiana, defendants, and in which the State of Louisiana is in- 
tervenor, wherein was drawn in question the validity of a treaty or 
statute of, or an authority exercised under, the United States, and the 
decision was against their validity ; or wherein was drawn in ques- 
tion the validity of a statute of, or an authority exercised under, said 
State, on the ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision was in favor 

of such their validity; or wherein was drawn in question the 

240 construction of a clause of the Constitution, or of a treaty or 

statute of, or commission held under, the United States, and 
the decision was against the title, right, privilege, or exemption spe- 
cially set up or claimed under such clause of the said Constitution, 
treaty, statute, or commission; a manifest error hath happened, to 
the great damage of the said Morgan’s Louisiana and Texas Rail- 
road and Steamship Company, as by their coniplaint appears. We, 
being willing that error, if any hath been, should be duly corrected, 
and tull and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, un- 
der your seal, distinctly and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the 

Supreme Court of the United States, together with this writ, so that 

you have the same at Washington on the second Monday of October 

next, in the said Supreme Court, to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 

Court may cause further to be done therein to correct that error, 

what of right, and according to the laws and customs of the United 

States, should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the 31st day of March, in the year of our Lord one 
thousand eight hundred and eighty-four. 


[ SEAL. | E. R. HUNT, 
Clerk of the Circuit Court of the United States 
Allowed by— : for the Eastern District of Louisiana. 


E. BERMUDEZ, 
Chief Justice Supreme Court of Louisiana. 
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Endorsed: No. 8755. Supreme court of Louisiana. Morgan’s La. 
and Texas Railroad & Steamship Co. versus Board of Health of Lou- 
isiana, State of Louisiana intervenor. Filed 31 March,1884. T. McC. 
Hyman, d’y clerk. 


241 ‘THe Unirep Srares or AMERICA: 
Supreme Court of Louisiana, District of Louisiana. 
The President of the United States to the State of Louisiana, Greet- 
ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the City of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s oftice of the supreme court of the State of 
Louisiana, at New Orleans, wherein Morgan’s Louisiana and Texas 
Rail Road and Steam Ship Company are plaintiffs, and the Board 
of Health of Louisiana defendants, and the State of Louisiana is in- 
tervenor, and you are to show cause, if any there be, why the judg- 
ment rendered against the said Morgan’s La. & Texas Railroad & 
Steam Ship Company,as in said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 3 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this thirty-first day of March, 
in the year of our Lord one thousand eight hundred and eighty- 
four. 

[SEAL. | EK. BERMUDEZ, 


Chief Justice Supre me Court of Lowisiana. 


242 Endorsed: Supreme court of Louisiana. No.8755. Mor- 

gan’s Louisiana & Texas Rail Road and Steam Ship Com- 
pany vs. Board of Health of Louisiana, State of Louisiana inter- 
venor. Citation. Filed 9 April, 1884. T. MeC. Hyman, d’y clerk. 
[25-cent Louisiana law stamp. | 


Sheriff's Return. 

Ree’d April 2nd, LSS4, and Ol} the Sra day of April, 1834, | served 
a copy of the within citation on the State of Louisiana intervenors 
herein, through J.C. Egan, its attorney general, by leaving the same 
at his office, No. 19 Commercial alley, in the hands of W. B. Som- 
merville, his chief clerk, said J. C. Egan, attorney general, being ab- 
sent from his office at time of said service. 

. JNO. E. SLEK FORT, 
Dy Sheriff, Parish of Orleans. State of Louisiana. 


Sworn to and subseribed before me, at the city of New Orleans, 
State of Louisiana, on this 5th day of April, A. D. 1884. 
SEAL. JAS. T. CLARK, 
Clerk of the Civil District Court for the Parish of Orleans 
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2948 Tuer Unttrep STATES OF AMERICA: 
Supreme Court of Louisiana. 


The President of the United States to the Board of Health of the 

State of Louisiana, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the supreme court of the State of 
Louisiana, at New Orleans, wherein Morgan’s Louisiana and Texas 
Rail Road and Steam Ship Company are plaintiffs, and the Board of 
Health of Louisiana are defendants, and the State of Louisiana is 
intervenor, and you are to show cause, if any there be, why the 
judgment rendered against the said Morgan’s La. & Texas Rail 
Road & Steam Ship Compaay, as in said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this thirty-first day of March, 
in the year of our Lord one thousand eight hundred and eighty- 
four. , 

[SEAL. | EK. BERMUDEZ, 


Chief Justice Supreme Court of Louisiana. 


244 Endorsed: Supreme Court of Louisiana. No. 8755. Mor- 

gan’s Louisiana & Texas Rail Road and Steam Ship Company 
vs. Board of Health of Louisiana, ‘State of Louisiana intervenor. 
Citation. Filed 9 April,1854. T. McC. Hyman, d’y clerk. | 25-cent 
Louisiana law stamp. | 


Sheriff's Return. 


Ree’d April 2nd, 1884, and on April 2nd, 1884, I served a copy of 
the within citation on the Board of Health of the State of Louisiana, 
defendant herein, thro--- Dr. Joseph Jones, its president, in person. 
Ret. same day. 

P. A. McINTYRE, D’p’y Sh’riff. 

Sheriff’s fees, 50. 

Sworn to & subscribed before me, at New Orleans, State of Louisi- 
ana, on this 4th of April, A. D. 1884. 

[ SEAL. | JAS. T. CLARK, 
Clerk Owil District Court for the Parish of Orleans. 


Endorsed on cover: Louisiana supreme court. No. 898. Mor- 
gan’s Louisiana and Texas Railroad and Steamship Company, plain- 
tiff in error, vs. The Board of Health of the State of Louisiana and 
the State of Louisiana. Filed August 8th, 1884. 
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SUPREME GUURT OF THE UNITED STATES 


OCTOBER TERM, 1885, 


No, 552. 


Werte a ee eae mira 


MORGAN’S LOUISIANA AND TEXAS RAILROAD AND 
STEAMSHIP COMPANY, Prarytirr 1x Error. 


versus 


THE BOARD OF HEALTH OF THE STATE OF LOUISIANA, 
AND THE STATE OF LOUISIANA. 


BRIEF FOR MORGAN’S LOUISIANA AND TEXAS RAILROAD AND STEAMSHIP 


COMPANY, PLAINTIFF IN ERROR. 


Facts. 


Plaintiff is the owner of two lines of Steamships, one plying 
between the ports of New Orleans and New York, and the other 
between Morgan City, La., and ports of Texas, etc. In 1882, the 
Legislature of Louisiana enacted a Statute, amending other 
Statutes relating to quarantine, entitled “ an Act to fix and regu- 
late charges at the Mississippi River Station, to establish a lien 
and privilege on vessels inspected, in favor of the Board of 
Health for the same, and to provide for their enforcement and 
collection by provisional seizure.” 

Plaintiff, to prevent the enforcement against it of this and 
other provisions of the several quarantine statutes, and the seizure 
of its vessels, applied to a State District Court for a writ of 


2 


injunction, alleging that all the Statutes under which the collec- 


tion and seizure were sought to be made were in violation of cer- 
tain provisions of the United States Constitution, and, therefore, 
null and void. The District Court, after trial of the cause, 
decided that the Statutes were null and void, for the reasons 
assigned by plainti, and perpetuated the injunction. On appeal, | 
the Supreme Court of Louisiana reversed the judgment of the | 
lower court, maintained the constitutionality of the Statutes and 
dissolved the injunction. 

The State intervened and asked for judgment in favor of the 
State. 

The Board of Health claims the right to collect the charges or 
fees for alleged quarantine purposes, by virtue of several Statutes, 

; of which the following is a list: 

1. Act of 1855 (p. 471), to establish quarantine for the protec- 
tion of the State and to create a Board of Health. 

2. Act of 1858 (p. 187), amending above Act of 1855, (which 
provides among other things, that the Board of Health shall per- 
form certain duties pertaining to health in the City of New 
Orleans). 

3. Act of 1870 (Extra Session, p. 84), Section 6, (which defines 
duty of the Board as a City Board of Health as well as State). 

4. Act of 1876 (p. 110), relates to the fumigation of vessels, oy 
and imposes certain charges for fumigation, and to defray 
expenses of detention. 

5. Act of 1877 (Extra Session, p. 117), reorganizes the Board 
of Health. 

6. Act of1882 (p. 89),“ to fix and regulate charges at the Missis- 
sippi River Station, to establish a lien and ‘privilege on vessels 
inspected, in favor of the Board of Health for the same, and to 
provide for their enforcement and collection by provisienal 
seizure.” 

‘This last Act and Sections of other Acts, bearing on the con- 
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troverted points in this case, ‘relating to quarantine charges, are 
annexed to this brief. 


Law PorntTs. 


We contend that all the provisions of the Act of 1882 (p. 89); 
of 1870 (Extra Session, p. 84), and of the other Acts, to which 
reference has been made, that impose charges on vessels to 
defray the expenses of a quarantine system, and to support a 
Board of Health, are null and void, for the following reasons: 

First. Because they impose tonnage dues and conflict with 
the third paragraph, tenth section, of the first Article of the 
United States Constitution, which declares that “ no State shall, 
without the consent of Congress, lay any duty of tonnage.” ’ 

Second. Because, so far as they impose charges or duties on 
vessels engaged in the coast trade, or plying between ports of 
Louisiana and other States or countries, they are regulations of 
commerce and violate the third paragraph of the eighth section, 
first Article of the United States Constitution,which vests in Con- 
gress the exclusive power to regulate commerce. 

Third. Because, by imposing charges exclusively on vessels 
passing the Mississippi River Quarantine Station, preference is 
given to vessels from the ports of one State over those of another, 
and duties are imposed on vessels bound from one State to 
another, in contravention of paragraph six, section nine of the 
first Article of the United States Constitution. , 

Fourth. And we allege that said Statutes are null and void, 
because they conflict with the provisions of the Act of Congress’ 
of 1799 (1st Statutes at Large, p. 16), relating to quarantine, which 
provides “ that nothing herein shall enable any State to collect a 
duty of tonnage or impost without the consent of the Congress of 
the United States.” 


3 
We contend that the Acts referred to, and principally those of 
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1882 (p. 89), and 1870 (Extra Session, p. 84), are null and void, 
because they impose tonnage duties. : 

Before, however, discussing the constitutional features of this 
case, we desire to invite the attention of the Court to the fact 
that the Statutes in question impose the onerous charges com- 
plained of, which we allege far exceed the stim necessary for 
quarantine purposes, not only to pay the expenses of quaran- 
tine and cost of erection and repairs of buildings and main- 
tenance of grounds, etc., but also to pay the salaries of the officers 
of the Board of Health and other expenses. The Board of Health, 
as we shall show, has various duties to perform for the benefit 
of the whole State, and it is also made, for many purposes, 
a local Board for the special purpose of protecting the health of 
the City of New Orleans. The salaries of the members of the © 
Board are paid exclusively from duties collected on vessels at the 
quarantine station. While the actual expense of the quarantine 
system proper is comparatively small—in the ten years prior to 
1883 not exceeding annually $22,000 (Record, p.52)—the amount 
claimed from the Morgan Company (plaintiff in error) alone, for 
the year 1884, from one quarantine station, for only their New 
York line of five steamers, is $6,660, as shown by the sworn 
statement of the President of the Board of Health, filed in this 
Court on application for advancement of this cause. 

In view of the enormity of such exactions, imposed exclu- 
sively on a small class of merchants for the benefit of the people 
of a whole State, the owners of vessels have cause to appre- 
hend the destruction of their business. For this reason the 
whole shipping interest in New Orleans formally protested 
against the passage of the Act of 1882. (Record, p. 35, and 
original petition annexed to the record). At several quarantine 
ports the tax is, in other States, small, and, because of its insig- 
nificance, has been submitted to, in spite of its illegality. 
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The Statutes requiring payment of the salaries, etc., of the 
Board of Health, from quarantine receipts are: 
1. The Act of 1855 (p. 471) is entitled “An Act to establish 


, 


quarantine for the protection of the State,” creates a Board of 


Health. Section 4 provides that the President of the Board 


’ 


“shall receive a salary of $2,000 a year,’ Section 6, fixes salary of 
Secretary. Section 8 provides for fees from vessels. Section 11 
fixes salary of the Treasurer. 

2. The Act of 1858 (p. 187) amends the Act of 1855; it provides 
for making the Board of. Health, not only a Board for the State 
generally, but a Board also for New Orleans. Section 12 provides 
that the Board of Health shall have control of matters relating 
to the health of the city. Section 2 fixes the fees to be collected 
from vessels, and declares that the money thus collected shall be 
sent to the Secretary, and this money, “‘as well as all fees collected 
by him, shall form a fund for the support of quarantine,” including 
payment of salaries of the Board of Health. 

8. Act of 1870 (Extra Session, p. 54), Section 6, provides all 
the details of the Board, as a Board of Health for the City of New 
Orleans. 

4. Act of 1877, Extra Session, p. 117, is to reorganize and ren- 
der more efficient the Board of Health of the State of Louisiana; 
to define its powers aad prescribe its duties, and those of quaran- 
tine and other officers under its control. 

Section 3 fixes the salary of the President of the Board at not 
exceeding $2,400, and the Secretary and Treasurer at not exceed- 
ing $2,000 per annum, to be paid from the quarantine funds. 

Section 4 makes the State Board of Health in every sense a city 
board; the salaries of four sanitary inspectors, appointed by the 
Board, are paid from city fees. The Board is “ to provide for 
protect and preserve, by adequate means, the health and salubrity 
of the City of New Orleans.” 


And then come provisions which, with Section 7, make a 


Se neon 
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mass of the money collected from forfeitures at the quarantine 
station, and fees collected in New Orleans for recording births, 
deaths and marriages, for the purpose of paying certain local 
expenses of the Board, and if tlie money thus collected exceed 
the expenses, then “the said excess shall be paid to the Adminis- 
trator of Finance of the City of New Orleans;” of course, to be 
used to maintain the city government. 

5. The Statute of 1882 (p. 89) is the last of the series of Acts. 
It differs very little in the mode of assessing charges from the 
earlier Acts. By the second Section of the Act of 1858, the Board 


of Health furnished certificates in the same manner as required 


by the Act of 1882. 

The fact that the Board is supported exclusively by quarantine 
fees is admitted by the President of the Board of Health in his 
testimony (Record, p. 94). 

With as much propriety, could the salary of the Governor 
of the State be paid by imposition of duties on vessels as 
those of the members of the Board of Health. Such, indeed, 
was the language of Mr. Chief Justice Chase, as applied to 
duties for the payment of port wardens (6 Wall. 31). 

Our position is, that the charge imposed by these Statutes con- 
stitutes a tonnage duty, but we do not contend that the States have 
no power to establish quarantine regulations; we say that the 
States are powerless to impose on vessels thecost of a system 
created for the benefit of a whole community. In the lan- 
guage of Mr. Justice Bradley (as reported by the Galveston 
papers in the case of Peete vs. Morgan, in the Circuit Court in 
Texas): “ The States have a right to establish quarantine reg- 
ulations ; but they have no right to place toll gatherers at the 
gateways of commerce, and lay indiscriminate exactions upon all 


vessels that enter thereby.” The decision in that case (almost 


identical with this, as will be shown hearafter) was affirmed by 
this Honorable Court. (19 Wallace, 583). 
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The Act of 1858 (p. 157) had regulated some of the quarantine 
charges according to the tonnage of the vessel. In several cases 
in the State Court, and in one in the United States Circuit Court 
in Louisiana, this Act had been declared to be unconditional. The 
Legislature evidently supposed that it could remove constitu- 
tional objections by omitting reference to tonnage measurement, 
and enacted this Statute of 1882. It would certainly seem idle, 
at this day, to cite authorities to show that a tax imposed on the 
vessel itself is as mucha duty of tonnage reprobated by the 
United States Constitution as a charge measured by the ton- 
nage of the vessel. This was so decided in the Port Warden 
case (6 Wallace, 3!) where the tax was five dollars on every vessel. 
The Court there said: “It was not only a pro rata tax which 
was prohibited, but every duty on the ship, whether a fixed sum 
upon the whole tonnage, or a sum to be ascertained by compar- 
ing the amount of tonnage with the rate of duty. In this view 
of the case the levy of the tax in question is expressly prohibited.” 
And, again, this Court so decided in the “ State tax tonnage 
cases ” (12 Wallace, 218), and in the “Cannon” case (20 Wal- 
lace, 580). 

The Act of 1882 requires that every steamship passing the Missis- 
sippi River Quarantine Station shall pay thirty dollars. It makes 
no diflerence whether the vessel comes from a distant infected port 
or a neighboring healthy port. For steamers coming from 
Galveston and making frequent trips, where no inspection is at 
all necessary, the same invariable rule would be applied. In the 
Port Warden case, where the tax imposed was only five dollars on 
every steamer, Mr. Chief Justice Chase said, that the tax on ves- 
sels from neighboring States “becomes a serious burden, and 
works the very mischief, against which the Constitution intended 
to protect commerce among the States.” 

[t is dificult to understand upon what ground these Statutes 


can be defended. They impose an enormous charge on com- 
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merce for the benefit of the people of the State, and not for ser- 
vices rendered the owners of vessels. The first Statute on the 
subject (1855, p. 471) is called an Act for the protection of the 
State. 

In charges imposed on vessels for wharfage, the vessel itself 
receives a direct benefit equivalent to the amount paid. If the 
charge is clearly beyond the value of the service rendered, or is a 
wharfage charge where the vessel does not use the wharf, this 
Court has frequently decided the charge to be a tax in violation 
of the Constitutional prohibition, 

So, in the case of the Port Wardens, where the charge was five 
dollars and no service was rendered to the vessel, it was declared 
both a tonnage duty and a regulation of commerce (6 Wall. 31), 
though it was contended that the Port Wardens were a necessary 
part of the machinery of commerce, and thus indirectly service- 
able to every vessel. Soa nominal fee on passengers for hos- 
pital purposes has been declared to be illegal. So, also, in the 
case of the fees for Harbor Masters. 

In all the decisions of this Honorable Court, the point is 
directly and pointedly made, that unless the sum imposed on the 
vessel is for a direct service to the vessel, proportioned to the 
amount claimed, it is a reprobated tonnage duty. 

This is clearly stated in numerous cases. (See 6 Wall. 31; 12 
Wall. 218; 19 Wall. 581; 20 Wall. 580; 92 U.S. 259; 94 U. S. 238; 
95 U. S. 80; 100 U. S. 423; 105 U.S. 166.) 

The case of Peete vs. Morgan (19 Wall. 581) is directly in 
point, as it is one where the Statute imposed a tax to pay quar- 
antine expenses; but, unlike the Louisiana Statute, itis provided 
that the whole fund realized from the tax should be used for quar- 
antine purposes. This Honorable Court recognizes the power of 
the States to establish a quarantine system, but pointedly denies 


the right of the State to impose charges on vessels to support 
the system. 


The Court says: 

“Tt is evident that the power to establish quarantine regula- 
tions cannot be executed without the State possesses the means 
to raise a revenue for their enforcement, but it is equally 
evident that the means used for this purpose must be of such a 
character as the restrictions imposed by the Federal Constitution 
upon the taxing power of the States authorize. We are not 
called upon in this case to go into thé general subject of the lim- 
itations imposed by these restrictions, because the tax in question 
is manifestly outside the jurisdiction of the State to impose ; as it is 
a ‘duty of tonnage,’ within the meaning of the Constitution. 

“This duty was doubtless imposed to raise revenue, but 
Chief Justice Marshall, in commenting on this subject in Gibbons 
vs. Ogden, says: ‘It is true, that duties may often be, andin fact 
often are, imposed on tonnage, with a view to the regulation of 
commerce; but they may be also imposed with a view to revenue; 
and it was, therefore, a prudent precaution to prohibit the States 
from exercising this power.’ This power cannot be exercised 
without the permission of Congress, and Congress has never con- 
sented that the States should lay any duty on tonnage. On the 
contrary, so apprehensive was Congress that its legislation in 
1799 (1 Stat. at Large, 619), directing the the collectors of cus- 
toms and officers commanding forts and revenue cutters to aid 
in the execution of the quarantine and health laws of the States, 
rendered necessary on account of the prevalence of yellow feverin 
New York, might be construed into an admission of the right 
of the States to lay this duty, that it used the following words of 
exclusion: ‘That nothing herein shall enable any State to col- 
lect a duty of tonnage or impost, without the consent of the Con- 
gress of the United States thereto.’ ” 

If it be contended that the tax is for the benefit of commerce, 
and thus indirectly a service to vessels for which they should 
pay, we answer that precisely the same argument was used in 
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defense of the tax for the Harbor Masters in New York, and also 
in Louisiana. (Inman vs. Tinker, 94 U. 8. 243; 6 Wall. 31). 

In the Louisiana case it was urged that this body of men was 
extremely useful, as the shipping interest was protected by 
them; but the Court said: “It may be true that the existence of 
such a body of men is beneficial to commerce, but the same is 
true of the government of the State, of the city government, of 
the whole body of public functionaries. If the constitutionality of 
the charge for the benefit of the master and wardens can be 
maintained upon the ground that it secures compensation for 
services, it is difficult to perceive upon what ground the constitu- 
tionality of any law imposing taxes for the benefit of the State 
government, upon vessels landing in its ports, can be ques- 
tioned ” (6 Wall. 31). 

That the money realized from this source is regarded as part 
of the revenues of the State for State purposes is shown by 
the intervention in this suit of the State of Louisiana on that 
ground, 

It is urged, that when the Constitution declares that “No State 
shall levy a duty of tonnage,” etc., it was meant that an exception 
was to be made for health and police and port purposes; that a 
quarantine system was in existence at the time of the Constitu- 
tion, supported by duties on vessels, and that the system was re- 
cognized. But the language and object of the prohibition forbid 
such construction. When exceptions in the Constitution were 
designed they were expressly made. 

Thus, in the matter of “ inspections,” the Constitution (Art. 1, 
Sec. 10, § 2) declares, that no State shall levy any impost on im- 
ports or exports, “except what may be absolutely necessary for 
executing its inspection laws,” and it has been decided by this 
Honorable Court, that “ the exception was made because the tax 


would otherwise have been within the prohibition.” (12 Wheat. 


420). The exception, too, is very carefully guarded. The tax 
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can be imposed only on imports and exports (not on the vessel); 
it can be imposed only when absolutely necessary, “and the net 
produce, * * *_ shall be for the use of the Treasury of the 
United States, and all such laws shall be subject to the revision 
and control of Congress.” 

Now, if there exists an exception to the prohibition to impose 
tonnage duties on vessels for quarantine and port purposes, 
where is the limit to the power to be found ? Who shall Siy what 
the sum shall be which is to pay quarantine expenses, or what 
shall strictly constitute quarantine expenses? The Constitution 
provides that tonnage duties may be imposed with the consent 
of Congress, and in such case it is presumed that Congress would 
impose necessary safeguards. This Court has said that ifa tax 
is required, which is otherwise forbidden, “ it is presumed that 
Congress would not withhold its assent, if properly informed and 
its consent requested.” (20 Wall. 580.) 

LI. 

The Statutes named are null and void, because they regulate 
commerce. 

The history of the commerce clause in the United States Con- 
stitution, the many attempts by the States to disregard it, and the 
numerous decisions of this Honorable Court declaring State 
enactments null, show the importance of the subject. Many 
Statutes, relating to Harbor Masters, Port Wardens, Wharves, 
Passengers, Quarantine, ete., have been enacted by the States 
and annulled, in consequence of their disregard of the constitu- 
tional prohibition. In most of these cases the State sought todo 
indirectly what could not be done directly. In all of them, 
where duties were imposed, it was contended that no tax existed 
because the charge Was, in some vague way, for services rendered. 

In this case it is contended that the enormous exactions im- 
posed on vessels, with power in State officers to seize and detain 


are not prohibited taxes or regulations of commerce, because, 
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1st, quarantine laws were in existence when the Constitution was 
adopted, and tacitly recognized by that instrument with all their 
incidents, including that of unrestricted power to impose duties 
for their maintenance; and 2d, that the charge is not a tax because 
an exaction for services rendered to the vessel. That in every 
case, though the exaction be arbitrarily assessed, the vessel gets 
the precise value in services for the money it pays. 

A few words on the history of the “ commerce” clause in the 
Constitution, and a reference to the action of Congress under it, 
at atime when many men, who had been in the Constitutional 
Convention were in Congress, will, we think, serve to show that 
the contention that the right to maintain quarantine systems by 
imposing taxes on vessels is wholly untenable. 

Curtis, in his History of the Constitution, Vol. 2, p. 370, says: 

“Tt was perhaps capable of being contended, that, as the regu- 
lation of commerce was already agreed to be vested in the general 
government, the States were restrained by that general provision 
from laying tonnage duties. T'he object of the special restriction was 
to make this point entirely certain; and the object of the proposed 
exception was to divide the commercial power, and to give the 
States a concurrent authority to regulate tonnage for a particular 
purpose. But a majority of the States considered the regulation of 
tonnage an essential part of the regulation of trade. They adopted 
the suggestion of Mr. Madison, that the requlation of commerce was in 
tts nature indivisible, and ought to be wholly under one authority. 
T he exception was accordingly repealed.” 

But, if possible, the action of both the States themselves and 
of Congress, for the first ten years after the adoption of the Con- 
stitution, shows more conclusively the intention to vest in Con- 
gress the exclusive power to regulate commerce, even as to 
charges to defray cost of quarantine. 

In most of the States, at the time of the adoption of the Con- 


stitution, quarantine regulations generally appear to have been of 
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the most primitive character. At most of the ports there was a 
quarantine physician, who visited vessels from suspected ports, 
and gave certificates, in case of healthy condition of the vessel, 
which entitled the vessel to enter the port, and he charged the 
vessel a small fee for his labor. But, after the adoption of the 
Constitution, it seems clear that even this small fee could not be 
collected without the consent of Congress. In some cases it is to 
be presumed that the State or city paid its cwn quarantine 
expenses, but it is clear that where the State sought to make 
commerce pay, the consent of Congress was deemed necessary, 
and, accordingly, at an early date, we find permission asked and 
granted for the imposition, on vessels, of a very small tax to 
pay the quarantine physician. In the Statutes of 1794 (lst 
Statutes at Large, p. 893), we find: “ An Act declaring the con- 
sent of Congress to an Act of the State of Maryland, passed 28th 
day of December, 1793, for the appointment of a health officer,” 
for the port of Baltimore, “ so as to enable the State aforesaid to 
collect a duty of one cent per ton on all vessels coming in the 
district of Baltimore from a foreign voyage, for the purposes in 
the said Act intended.” Thus clearly showing that neither the 
State of Maryland nor Congress recognized the rights of the 
State to impose this duty to defray the costs of the simple quar- 
antine system then existing. Small as this change was, and 
limited as the power sought, the action of Congress was so guarded 
as to provide, “ that this Act shall continue in force to the end 
of Congress and no longer.” It did, however, last much longer; 
but only by repeated applications and renewed consent. (See Ist 
Statutes at Large, 425, 462, 546; 2 Vol., Statutes at Large, 103, 
316). 

Georgia pursued the same course. In 1811, Congress granted 
its sanction to an Act of that State, “ establishing the fees of the 
Harbor Master and Health Officer of the ports of Savannah and 
St. Mary,” and again, qualified its consent by the proviso that 
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the Act should be in force “one year and no longer” (2 
Statutes at Large, p. 658). In 1813, this consent was extended 
for one year and “ no longer ” (2 Statutes at Large, p. 820). 

In 1806, consent of Congress was given to authorize the city 
council of Charleston to impose a duty “for the purposes therein 
mentioned ;” limited to three years (2 Statutes at Large, 357). 
This was extended, in 1809, for five years (2 Statutes at Large, p. 
549). We do not know what the purposes were, as we have not 
the acts before us. 

Finally, we have the general quarantine Act of Congress of 
1799 (1 Statutes at Large, p. 1799). 

In 1795, 1796, 1797 and 1798, the yellow fever prevailed to an 
alarming extent, extending as far north as ports in Massachu- 
setts. The discussions in Congress on the subject of quarantine 


show a diversity of opinion as to power in the States to estab- 


lish and enforce quarantine regulations. President Adams, in 


his address to Congress in December, 1798, asks legislation in 


aid of the health laws of the respective States, and suggests that 


Congress should frame a system for the purpose. So far as we 
have seen, the question as to the power of the States to compel 
commerce to defray the expense of a quarantine system, or to 
vest the power in the States, was not even discussed. The agita- 
tion of the subject resulted in the passage of an Act of Congress, 
the first section of which reads as follows: 

“ The quarantine and other restraints which shall be required 
by the health laws of any State, or pursuant thereto, respecting 
any vessels arriving in, or bound to, any port or district thereof? 
whether from a foreign port or place, or from another district of 
the United States, shall be duly observed by the Collectors,” 
(and other Federal officers) ete. 

Provided, That nothing herein shall enable any State to collect a 


duty of tonnage or impost, without the consent of the Congress of the 
United Siates.” (Acts 1779, 1st Statute, p. 619.) 
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Chief Justice Marshall, in commenting on this Act of 1799, in 
the case of Gibbons vs. Ogden (9 Wheaton, 205), says: “ It is true 
that duties may often be, and in fact often are, imposed on ton- 
nage, with a view to the regulation of commerce; but they may 
be also imposed with a view to revenue; and it was, therefore, a 
prudent precaution to prohibit the States from exercising this 
power.” 

And this opinion is adopted and endorsed by the Court in the 
case of Peete vs. Morgan (19 Wail. p. 583). 

With what propriety, then, can it be insisted that the framers 
of the Constitution found a quarantine system in existence, and 
recognized and adopted it, with the power vested in the States 
to impose unlimited taxation for its support, when we find 
the Convention refusing to make any exception to the commerce 
clause in that instrument, and the States and Congress, within 
ten years after the adoption of the Constitution, recognizing the 
fact that no duties could be imposed, cr regulations of commerce 
created, without the special consent of Congress. 

And, as we have seen, it has been decide l that without an ex- 
press exception to the prohibiting clauses of the Constitution, no 


exception could exist (Brown vs. Maryland, 12 Wheaton, 420). 


It is contended, in the second place, that this exaction is not 
a duty, but a charge for a service rendered to the vessels them- 
selves,in which they receive a full equivalent for the precise sum 
paid. Sometimes defendant contends that commerce is bene- 
fitted by quarantine laws, and vessels, as vehicles of com narce, 
are thus benefitted ; and again, it is insisted that, in some manner 
not made particularly clear, these vessels are directly benefitted 
by the detention and inspection at the quarantine station, though 
coming directly from a healthy port, and that such service is 
worth the arbitrary sum fixed by the Legislature. The small 


steamer belonging, perhaps, to a line from a neighboring healthy 
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port, making daily trips, and the great steamship coming from a 
distant port, pay precisely the same duty ; but both, it is contend- 
ed, receive full equivalents for the sum paid in being permitted to 
come to the city, when, it is said, they might be otherwise 
detained indefinitely at quarantine. The answer to all this is to 
be found in the decisions of this Court on the subject of the reg- 
ulation of commerce. 

Defendant has thus far furnished us with but a single reference 
to authority in this Court, supposed to sustain the proposition 
that the States may impose charges to defray quarantine 


‘expenses. It is that of Mr. Justice Wayne (Passenger case, 7 


Howard, 414), who says that the States of the Union “ may 
pass quarantine and health laws, interdicting vessels coming 
from foreign ports or ports within the United States from land- 
ing passengers and goods, prescribe the place and time for 
vessels to quarantine, and impose penalties upon persons for 
violating the same.” To all this it is only necessary to say, that 
in the first place, no question of quarantine was before the Court ; 
second, that the opinion was that of one Judge only; that it 
speaks only of penalties for violations of law, and finally, that this 
Honorable Court has recently said that the decision in the case 
referred to was not entitled to much weight, as “each member 
of the Court delivered a separate opinion ;” “none of them pro- 
fessing to be the authoritative opinion of the Court.” (92 U. 
S. 259.) 

While, then, we have been favored with no opinion supporting 
the views of defendant on this point,we have numerous decisions 
of this Court denying the power claimed, and, one, directly on 
this point of quarantine. (Peete vs. Morgan, 19 Wall. 581.) We 
propose to review, as briefly as possible, the several cases, and 
ask attention, first, to that specially on quarantine, which we 


believe to be conclusive of this matter. 
The only difference between the Peete case and that now before 
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the Court is, that in the Peete case the charge is by the ton, and 
the Statute states that the fee is for quarantine purposes, without 
stating specifically that it is fur the inspection. As to the ton- 
nage point, this Court has frequently decided that there is no 
difference as to the constitutionality of a Statute, whether the tax 
be measured by the ton, or imposed on the vessel (6 Wall. 31; 12 
Wall. 218; 20 Wall. 580). 

As to the purpose for which the tax is imposed, there should 
be no doubt. In both States the vessel is inspected before ad- 
mission into port, and if it is the inspection that is worth the 
price demanded in Louisiana, and makes the Act constitutional, 
there can be no reason why it should not be worth it in Texas. 
In other words, the “ service ” rendered the vessel is the same in 
Texas as in Louisiana, and if the Statute in Louisiana is consti- 
tutional, because the vessel is paying a charge for services ren- 
dered to the vessel itself, and equal to the amount demanded, then 
the Statute in Texas is constitutional for precisely the same 
reason. Yet, upon a supposed difference on this point, the 
Supreme Court of Louisiana decided that the decision in the 
Peete case was inapplicable to the quarantine system in Louis- 
iana. There is one point, however, in favor of our construction 
of the law of Louisiana, which is not to be found in the Texas 
law, and that is, that it will be seen by reference to the Peete 
case, that in Texas the whole amount recoverable from quarantine 
taxes is devoted to the payment of quarantine expenses ; while in 
Louisiana much of the money is used, as we have before said, to pay 
the salaries of officers of the Board of Health, whose duties, as we 
have seen, extend to many things besides quarantine business, 
and to the payment of expenses not of a quarantine nature. 

On this point, that taxes cannot be imposed on vessels to defray 
the expenses of a quarantine system, and as to the right to 


detain vessels not paying such charges, without violating the 
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“commerce” provision of the Constitution, the case of Peete vs. 
Morgan (17 Wall. 583) is conclusive. The Court says: 

“This duty was doubtless imposed to raise revenue, but Chief 
Justice Marshall, in commenting on this subject in Gibbons 
vs. Ogden, says: “It is true, that duties may often be, and in fact 
often are, imposed on tonnage, with a view to the regulation 
of commerce; but they may be also imposed with a view 
to revenue; and it was, therefore, a prudent precaution to 
prohibit the States from exercising this power.’ This power 
cannot be exercised without the permission of Congress, and 
Congress has never consented that the States should lay any 
duty on tonnage. On the contrary, so apprehensive was 
Congress that its legislation in 1799, (1 Stat. at Large, 619) 
directing the collectors of customs and oflicers commanding 
forts and revenue cutters to aid in the execution of the 
quarantine and health laws of the States, rendered necessary on 
account of the prevalence of yellow fever in New York, might be 
construed into an admission of the right of the States to lay this 
duty, that it used the following words of exclusion: ‘ That noth- 
ing herein shall enable any State to collect a duty of tonnage or 
impost, without the consent of the Congress of the United States 
thereto.’ ” 

It is not our purpose to express an opinion as to what the 
Court referred to, when it intimated that there might be a mode 
of constitutionally imposing a charge for such purposes; but we 
infer that the Court meant, what was distinctly said in the case of 
Cannon vs. New Orleans (2 Wall. 580): “If the just necessi- 
ties of a local commerce require a tax which is otherwise forbid- 
den, it is presumed that Congress would not withhold its assent, 
if properly informed and its consent requested.” And the Court 
adds: “This is a much wiser course, and Congress is a much 
safer depositary of the final exercise of this important power,” 


than cities burdened, as some of them are, with heavy debts. 


Ss 
we 


the 
ode 
.we 
e of 
ssi- 
bid- 
ent, 
ourt 
uch 


er, 


19 


The quarantine Statute of Texas was annulled by the decision 
in the Peete case. Yet Texas ports are to-day more rigidly 
quarantined than those of any other places in the South, and, 
we presume, the small expense is paid by the people of the State 
as they pay for other health measures. There can be no valid 
reason why a State should not pay expenses to prevent the 
introduction of disease, as well as those to maintain public 
health. 

Besides the case of Peete vs. Morgan, this Court has frequently 
decided that the imposition of charges on vessels plying 
between ports of different States, except as payment for services 
rendered directly to the vessel, and proportioned to the service, 
it is a prohibited regulation of commerce. 

The only instance where it is contended that there has been a 
relaxation of the rule is in the case of pilotage; but even that 
has been placed upon a ground showing no exception, but rather 
a confirmation of the principle. 

In the pilot cases, reported in 12 Howard, p. 312, this Court 
said, “there were many cases in which an offer to perform, ac- 
companied by present ability to perform, is deemed by law 
equivalent to performance;” and in the case of the Steamship 
Co. vs. the Joliffe,2 Wall. 456,it was said that “ the claim for 
half pilotage, it is true, was given by the statute, but only in con- 

sideration of services tendered.” “If the services tendered are 
declined, the half fees allowed are by way of compensation for 
the exertions and Jabor made by the pilot, and for the expenses 
and risks incurred by him in placing himself in a position to 
render the services, which in the urgency of the cases would be 
required. The transactions in this latter case, between the pilot 
and the master and owners, cannot be strictly termed a contract, 
but it is a transaction to which the law attaches similar conse- 
? 


quences ; it 73 a quasi contract.” Now, in what does this resemble 


the quarantine claims? There is no offer to render to owners of 
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vessels a service; no service is rendered. to the vessel itself in 
stopping her to ascertain whether or not disease exists on her. 
The service is for the community, and to the great annoyance 
and inconvenience of the ship owners. 

This point was again presented and summarily disposed 
of by the United States Supreme Court in the Port Warden 
eases (6 Wall. 31). The counsel: for the Port Wardens in that 

ase stated the defense in this language: “ The fee is to be paid 
wardens for the same reason that half pilotage is to be paid to 
pilots, when they offer their services, although the services are 
not accepted.” ‘“ The office and functions of port wardens are as 
indispensable, for the purposes of navigation and commerce, as 
the office and functions of pilots.” But the Court, through Chief 
Justice Chase, said the answer was, first : 

“That no Act of Congress recognizes such laws as that of Lou- 
isiana as proper and beneficial regulations, while the State laws, 
in respect to pilotage, are thus recognized. 

“The second is, that the right to recover pilotage and half pi- 
lotage, as prescribed by State legislation, rests not only on State 
laws, but upon contract. Pilotage is compensation for services 
performed ; half pilotage is compensation for services which the 
pilot has put himself in readiness to perform by labor, risk, and 
cost, and which he has actually offered to perform. But in the 
case before us there were no services and no offer to perform any. 
The State law is express. It subjects the vessel to the demand 
of the master and wardens, ‘ whether they be called on to per- 


‘form any service or not.’ 


“ It may be true, that the existence of such a body of men is 
beneficial to commerce, but the same is true of the government 
of the State, of the city government, of the courts, of the whole 
body of public functionaries.” 


If the argument based upon a pilotage charge be good for 
quarantine charges, then it is good for port warden, harbor 
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master, wharfage taxes, and the other numerous things for which 
States are constantly endeavoring to impose forbidden fees. And 
if it be valid for a charge of thirty dollars per vessel, it will be 
equally efficacious for a charge thrice that sum—and quarantine 
“8 expenses ” may be made to cover a multitude of objects and 
officers. Even now it will be seen that the Board of Health per- 
forms various duties in no manner connected with quarantine, 
and officers are paid whose duties do not pertain strictly to 
quarantine service. 

This Court has decided that charges for the following purposes 
are not only in violation of the tonnage provision of the Consti- 
tution, but also of that regulating commerce: 

Port Wardens: 6 Wall. 31. 

Quarantine: 19 Wallace, 581; 95 U. S. 465. 

Harbor Masters: 94 U.S. 238. 

W harves : 20 Wallace, 580; 95 U.S. p. 80; 100 U. S. p. 434; 

100 LU. 8. 423; 100 U.S. 430. 
(It is contended that these later cases are at variance with the 
Cannon case, 20 Wall. 589; but a careful reading of them shows 
that they affirm all that was before said on the subject of charges 
for wharves unless a special service to the vessel.) 

Passengers: 9 Wheaton, 205; 7 Howard, 383; 92 U. S. 259; 
92 U.S. 275; 107 U. S. 60. . 

License tax on vessels: Tug boats, 112 U. 8S. 169; ferry boats, 
114 U.S. 197 

State tax on vessels: 17 Howard, 596; 16 Wall. 471. 

It is contended in this case, however, that the charge imposed 
for quarantine purposes is a service to the vessel, and proportioned 
to the amount of benefit she receives. This contention derives 
support from the decision of the State Supreme Court; but it is 
proper, in this connection, to invite attention to the fact that the 
State Court was by no means confident of the correctness of its 


position, for it says: “ What we have said sufficiently expresses 
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our views on the subject, and while the question is not free from 
doubt, even to our own minds, we are confirmed in our course by 
the reflection that it leaves the avenue open for correction of any 
error which we may commit, by appeal to the Supreme Court, 


? 


etc. 

The Court says that it is the duty of the vessel to seek to pre- 
vent the spread of disease, and adds, as a reason for declaring 
the charge compensation for services, that “ she is under the plain 
obligation, moral as well as legal, to do everything to avoid such 
risk, and the service which enables her to perform this obligation 
would seem to be a service to her.” And again the Court says: 

“Tt is apparent from the face of the laws here attacked, that the 
fees and charges complained of are demanded as compensation 
for labors performed, expense incurred, and services rendered 
directly in connection with the vessels, the necessity for which 
arises solely from the fact that such vessels, in the exercise of an 
undoubted right, yet voluntarily and in pursuit of their own 
interests, choose to seek the port of New Orleans, well knowing 
that they cannot enter said port without first being inspected, 
and if necessary, purified in conformity with laws to that extent 
unquestionably valid. Can it be said that the rendition of those 
services, by virtue of which alone the vessel is enabled, lawfully, 
to proceed to her destined port, is not a service to the vessel?” 

The argument would seem to be, that, as the State declares 
that the vessel shall not enter the port without going through cer- 
tain forms forced upon her for the supposed benefit of the public, 
she is benefitted by being permitted to enter the porton payment of 
a sum of money arbitrarily assessed and fixed, without the slightest 
regard to the extent of service she is supposed to have received. 
This argument is fully answered in the case of Henderson vs. 
New York and Louisiana, 92 U.S. p. 259. 


In that case, for a purpose within the police powers of the 


State, an Act was passed by the State of New York to protect 
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the State from foreign pauperism, requiring, in substance, the 
masters of vessels from foreign ports to report to the Mayor of the 
City of New York a description of passengers, and the captain 
was required to give bond, conditioned to indemnify the State, 
etc., against expense incurred for the support by the State, etc., 
of the passengers thus brought; but giving to the captain the 
option of paying one dollar and fifty cents for each passenge rs 
Another case (reported in 92 U. 8. S.C. 275), presenting the same 
points, was decided at the same time. The Court decided the 
statutes to be unconstitutional, and, referring to the Passenger 
cases (7 Howard, p. 414), said, that decision was not entitled to 
much weight, as “each member of the Court delivered a separate 
opinion,” “none of them professing to be the authoritative opinion 
of the Court.” The Court there say (p. 269), that the “ require- 
ments of a catalogue of passengers (as decided in case of New 
York vs. Milne, and the Passenger cases), with statement of their 
last residence and other matters of that character, 7s a proper ex- 
ercise of State authority, and that the requirement of the bond, or 
the alternative payment of money for each passenger, is void, because 
forbidden by the Constitution and laws of the United States.” The 
Courts adds, “ nothing is gained in the argument by calling it 
the police power.” * * “ It is clear that, from the nature of 
our complex form of government, that whenever the statute ofa 
State invades the domain of legislation which belongs exclusively 
to the Congress of the United States, it is void, no matter under 
what class of powers it may fall, or how closely allied to powers 


* 


conceded to belong to the States.” ‘* Whatever subjects of this 
power (commerce) are in their nature national, or admit of one 
uniform system or plan of regulation, may justly be said to be of 
such a nature as to require exclusive legislation by Congress.” 
(See also the case on page 275 of the same volume. ) 

In the case of New York vs. The Compagnie General Transat- 
lantique (107 U.S. p. 60) the Statute declared to be unconstitu- 
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tional imposed a small charge for several purposes of police and 
health, and among others “ to guard against disease.” The Court 
said: 

“This was a suit brought by the State of New York against the 
steamship company to recover the sum of $7,700, alleged to be 
due the State by virtue of a Statute of New York, passed May 
31, 1881, entitled: ‘An Act to raise money for the execution of 
the inspection laws of the State of New York.’ Section 1 of this 
Act, under which the present suit was brought, is as follows: 

“* There shall be levied and collected a duty of $1 for each and 
every alien passenger who shall come by a vessel from a foreign 
port to the port of New York, for whom a tax has not heretofore 
been paid—the same to be paid to the chamberlain of the City 
of New York by the master, owner, agent or consignee of every 
such vessel within 24 hours after the entry thereof into the port 
of New York.’ ”’ 

Justice Miller, who delivered the opinion of the Court, said 
that “it had been so repeatedly decided by this Court that such ataz 
as this is a regulation of commerce with foreign nations, confided by 
the Constitution to the exclusive control of Congress, and this Court 
has so recently considered the whole subject in regard to similar 
statutes of the States of New York, Lowisiana and California, that 
unless the Court is prepared to reverse our decisions and the 
principles on which they are based in the case of Henderson vs. 
the Mayor of New York, and Chy Lung vs. Freeman (92 United 
States Reports, 259-275), there is little to say beyond affirming 
the judgment of the Circuit Court, which was based on these 
decisions.” The argument mainly relied on in the present case, 
Justice Miller in substance says, is that the new Statute of New 
York (passed after her former statute bad been declared void in 
the “ passenger cases,” 7 Howard, 383, and in the recent case of 
Henderson vs. the Mayor) is in aid of the inspection laws of the 
State. 
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“These statutes differ from those heretofore held void only in that 
they are called in their caption ‘inspection laws,’ and in that 
provision is made for the payment of any surplus after the sup- 
port of paupers, criminals and diseased persons, into the Treas- 
ury of the United States—a surplus which, in this enlarged view 
of what are the expenses of an inspection law, it is safe to say 
will never exist. A State cannot make a law designed to raise 
money to support paupers, to detect or prevent crime, to guard 
against disease, and cure the sick, an ‘inspection’ law, within the 
constitutional meaning of that word, by calling it so in the title. 
The judgment of the Circuit Court is affirmed.” 

In this case the Louisiana Supreme Ccurt decides that the 
quarantine - charges must be proportioned to the services,” mean- 
ing, of course, the service to each vessel, and then inconsistently 
determines that they have been proportioned to the services, 
because the net product of dues from the Mississippi River 
Station are not more than sufficient to pay the quarantine ex- 
penses of the State. In one case the measure being the service to 
the vessel, in the other the needs of the State. We have already 
seen that much of the money realized from quarantine charges 
goto pay other than quarantine expenses; but, conceding that 
the receipts are not equal to quarantine expenses, we contend 
that the measure of the charge, supposing the charge itself to be 
constitutional, is not the requirements of the State but the value 
of the service to the vessel. Surely, it will not be contended that 
small steamers, making daily trips to and from healthy neighbor- 
ing ports, receive as much “service” each trip from the system as 
large vessels from distant ports! Yet, all are charged alike; and 
not proportioned to the service. The service rendered to a steamer 
from a healthy port is a visit by the quarantine physician to her 
in the river, inquiry as to the port whence she comes, and 


delivery to her of a certificate of health; and this is the service 
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to the steamer, be she large or small, for which she is to pay daily 
or weekly, as the case may be, thirty dollars for every trip. 

Finally, on this subject of the power of Congress to regulate 
commerce, and State interference with it, by the imposition of 
duties, we ask attention to the recent case of the Gloucester 
Ferry vs. Pennsylvania (114 U. S. p. 204). Speaking of the 
power of Congress in relation to commerce, this Court says: 

“ Necessarily that power alone can prescribe regulations which 
are to govern the whole country. And it needs no argument to 
show that the commerce with foreign nations and between the 
Stafes, which consists in the transportation of persons and prop- 
erty between them, is a subject of national character, and requires 
uniformity of regulation. Congress alone, therefore, can deal 
with such transportation; its non-action is a declaration that it 
shall remain free from burdens imposed by State legislation. 
Otherwise, there would be no protection against conflicting regu- 
lations of different States, each legislating in favor of its own 
citizens and products, and against those of other States. It was 
from apprehension of such conflicting and discriminating State 
legislation, and to secure uniformity of regulation, that the power 
to regulate commerce with foreign nations and among the States 
was vested in Congress.” 

“In Reading Railroad Co. vs. Pennsylvania, sometimes called 
the Case of the State Freight Tax, 15 Wall. 232, it was held that 
the act of the Legislature of Pennsylvania requiring railroad 
companies to pay to the State Treasurer, for the use of the Com- 
monwealth, a tax on each two thousand pounds of freight car- 
ried was unconstitutional and void, so far as it affected commo- 
dities transported through the State, or from points without the 
State to points within the State, or from points within the State 
to points without it, as being a regulation of inter-State com- 
merce. The court said that the imposition of the tax, whether 


large or small, was a restraint upon the privilege or right to have 


sonnet Yas aes tem 


ae 


m so 


9” 


a i 


the subjects of commerce passed freely from one State to another 
without being obstructed by the intervention of State lines. Its 
payment was a condition upon which the prosecution of that 
branch of commerce was made to depend, and its imposition there- 
fore was in conflict with the power of Congress over the subject.” 

“Still the fact remains that such a ferry is a means, and a 
necessary means, of commercial intercourse between the States 
bordering on their dividing waters, and it must, therefore, be 
conducted without the imposition by the States of taxes or other 
burdens upon the commerce between them. Freedom from such 
impositions does not, of course, imply exemption from reason- 
able charges, as compensation for the carriage of persons, in the 
wav of tolls or fares, or from the ordinary taxation to which 
other property is subjected, any more than like freedom of trans- 
portation on land implies such exemption. Reasonable 
charges for the use of property, either on water or on 
land, are not an interference with the freedom of trans- 
portation between the States secured under the commercial 
power of Congress. Packet Co. vs. Keokuk, 95 U.S. 80; Packet 
Co. vs. St. Louis, 100 U.S. 423; Vicksburg vs. Tobin, 100 U. S. 
430; Packet Co. vs. Cattlesburg, 105 U.S. 559; Transportation 
Co. vs. Parkersburg, 107 U. 8. 691. That freedom implies ex- 
emption from charges other than such as are imposed by way of 
compensation for the use of the property employed, or for facili- 
ties afforded for its use, or as ordinary taxes upon the value of 
the property.” 

See also 112 U.S. p. 69. We rely aiso on the case of Railroad 
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vs. Husen, 95 U.S. p. 465, to which we shall refer hereafter. 


IIT. 
We also contend that by these Acts, imposing charges exclusively 
on vessels passing the Mississippi River Quarantine Station, 


preference is given to vessels from the ports of one State over 
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those of another; and duties imposed on vessels bound from one 
State to another, in contravention of paragraph six, section nine, 
of the first Article of the United States Constitution. 

Steamers coming from States bordering on the river north of 
Louisiana pay no quarantine duties whatever, nor do vessels com- 
ing from Florida, or Texas, or Alabama, by way of the Rigolets, 
in Louisiana. Steamers coming daily from Mobile pay nothing, 
while Galveston steamers pay thirty dollars every trip. 

The only quarantine tax imposed is on vessels passing the 
station on the Mississippi River below New Orleans. From all 
other directions, except in time of epidemics, the port is open and 
free. No more striking commentary could be made on the 
worthlessness, if not the absurdity, of the whole system, than the 
statement of this undisputed fact. Not only steamers but trains 
come into New Orleans, free from duty or detention, from all 
parts of the United States, while only vessels from the Gulf 
(and that through one door only) are restricted. 

There have been directly two decisions on the point of dis- 
crimination by the United States Supreme Court. In the first 
(Inman vs. Tinker, 94 U.S. 5S. C. p. 243) the Court say: 

“ The Act makes a discrimination. To one class of vessels it 
applies the rate here in question; to another class double that 
rate, and to yet another class none at all.” ‘“ The commerce clauses 
of the Constitution had their origin in a wise and salutary policy. 
They give to Congress the entire control of the foreign and inter- 
State commerce of the country. They were intended to secure 
harmony and uniformity in the regulations by which they shoudd 
be governed. Wherever such commerce goes, the power of the 
nation accompanies it, ready and competent, as far as possible, 
to promote its prosperity and redress the wrongs and evils to 
which it may be subjected. It was deemed especially important 
that the State should not impose tonnage duties. Hence, the 


prohibition in the Constitution, without the assent of Congress 
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previously given. The confusion and mischief that would ensue 
if this restriction were removed, are too obvious to require com- 
ment. The lesson upon the subject taught by the law before us 
is an impressive one.” 

In the second case (that of Guy vs. Baltimore, 100 U.S. 8S. C., 
p. 454), the City of Baltimore discriminated in favor of the State 
of Maryland as against other States. The language of the Court 
cannot be misunderstood. It says: 

“ Bat it claimed that a State may empower one of its political 
agencies, a mere municipal corporation representing a portion of 
its civil power, to burden inter-State commerce by exacting from 
those transporting to its wharves the products of other States 
wharfage fees, which it does not exact from those bringing to the 
same wharves the products of Maryland. The City can no more 
do this than it or the State could discriminate against the citi- 
zens and products of other States in the use of the public streets 
or other public highways. The City of Baltimore, if it chooses, 
can permit the public wharves, which it owns, to be used without 
charge. Under the authority of the State, it may also exact 
wharfage fees equally from all who use its improved wharves, 
provided such charges do not exceed what is fair remuneration 
for the use of its property. Northwestern Packet Co. vs. St. 
Louis, and Vicksburg vs. Tobin, decided at the present term; 
Packet Co. vs. City of Keokuk, 95 U.S. 80. But it cannot em- 
ploy the property it thus holds for public use so as to hinder, 
obstruct, or burden inter-State commerce in the interest of com- 
merce wholly internal to that State. The fees which it exacts 
to that end, although denominated wharfage dues, cannot be 
regarded, in the sense of our former decisions, as compensation 
merely for the use of the City’s property, but as an expedient or 
device to accomplish by indirection, what the State could not 


accomplish by a direct tax, viz., build up its domestic commerce 
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by means of unequal and oppressive burdens upon the industry 
and business of other States.” 

“ Such exactions in the name of wharfage must be regarded as 
taxation upon inter-State commerce. Municipal corporations 
owning wharves upon the public navigable waters of the United 
States, and quasi public corporations transporting the products 
of the country, cannot be per mitt d by dis TLMEN iti0ons of that charac- 
ter to impede commercial ante reourse and traffic @nvong the SEE ral 
States and with fore ign nations. 

“The power of the national government over commerce with 
foreign nations and among the several States, is broad and com- 
prehensive. It reaches the interior of every State of the Union, 
so far as it may be necessary to protect the products of other 
States and countries from discrimination by reason of their for- 
eign origin. Brown vs. Maryland, 12 Wheat.” 

“ Nothing can be clearer than that the statute of Maryland and 
the ordinance of the City of Baltimore, in the respects adverted 
to, are in conflict with the power of Congress over the subject 
of commerce.” (See also 95 U.S. p. 465.) 

The Court will see that the above case, decided in 1879, not 
only disposes of the point as to discrimination, but reviews 
former cases on the commerce question, and decides that wharf 
charges are only legal when “they do not exceed what is fair 
remuneration for the use of the property.” 

We have thus far made no special reference to the statutes 
imposing extra charges for fumigation. The principal statute on 
that subject is that of 1876, p. 116. Under that Act, the alleged 
cost of fumigation is charged to vessels from infected ports, after 
due proclamation has been made by the Governor. The charge 
is measured and assessed in an arbitrary manner, and without 
apparent reference to actual cost. (Record, p. 25.) <A perusal of 
the testimony will, we are convinced, satisfy this Court that the 


attempt to fumigate large steamships, loaded with merchandise, by 
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the use of a small quantity of sulphur, carbolic acid and cop- 
peras, could hardly be dignified with the name of a system. In- 
deed, it is a matter of which the Court will perhaps take notice, 
that the whole system has been radically changed. On this 
point of charge for fumigation, that no service is thereby ren- 
dered the vessel, the decisions heretofore cited will apply with 
equal force, as to the charge for certifiates of inspection. 
av. 

One of the most important questions presented by this case is, 
whether the system created by the Louisiana Statutes, by which 
vessels from neighboring healthy ports are detained and heavily 
taxed, is,in any proper sense, a quarantine system at all. Are the 
regulations created by these Statutes, so detrimental to commerce, 
at all necessary for self-protection, or rather are they not ingenious 
devices to fill the coffers of a depleted treasury? The Act of 1882 
provides for the detention and inspection of all steamers passing 
the Mississippi River Station, and a charge of thirty dollars on 


. 


every steamer is imposed for this “service”’ to the steamer. If 
the detention be not necessary, it cannot be justified. 

Is it necessary, or required by any dictate of prudence, that 
steamers making daily trips from Galveston or Mobile should be 
stopped for inspection? Is not the mode of the so-called inspec- 
tion itself an answer to the question? That mode consists mainly 
in asking the captain a few questions, and permitting him to 
pass on payment of his dues. For this service a line of two or three 
small steamers making daily trips from Mobile, or Galveston, or 
Pensacola, would pay $30 a day—or over $10,000 per annum for the 
simple privilege of entering a Louisiana port! 

The question, then, that arises is, can this Louisiana plan be 
called a quarantine system so far as to bring it within the reserved 
police powers of this State? Quarantine, as formerly known to the 
world, was the detention of vessels for a certain number of days 


(usually forty), which, having arrived from an infected port, or 
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reasonably supposed to be infected, for the purpose of disin- 
fecting her, and thus preventing, by infection or contagion, the 
spread of dangerous diseases. In the Act of Congress granting 
to Maryland power to tax vessels for payment to quarantine 
physicians, it was provided: “So as to enable the State aforesaid 
to collect one per cent, on all vessels coming in the District of 
Baltimore from a foreign voyage.” This was in 1794 ([st Statutes 
393). If the tax imposed by the Louisiana Statutes be permis- 
sible on vessels from the Gulf, it can be imposed with equal pro- 
priety on steamers descending the rivers; and other States can, 
of course, impose similar taxation ; so that a steamer descending 
the river from Pittsburgh to New Orleans could be made to pay 
the inspection fee to every State through which she passed. Nor 
is this all. For if the Louisiana system be legal, no good reason 
exists why trains of cars entering the State should not be de- 
tained and inspected and taxed—the danger being quite as great to 
the health of New Orleans from disease brought by railroads from 
Memphis or Vicksburg as by steamships from Galveston. 

The truth is, that the system—if such it may be called— 
wholly ignores all the changes made by the application of steam 
to land travel and transportation. The folly of stopping and 
inspecting steamers, while permitting trains of cars to come in 
freely, must be apparent to the most unobserving. An incident, 
which actually occurred in the practical operation of the Loui- 
isiana system, will sufficiently illustrate our meaning. A few 
years ago one of the “Morgan” steamers from New York was de- 
tained a day at the Mississippi Quarantine Station because there 
was smallpox in New York, while at that time trains were daily 
arriving from New York loaded with passengers and freight, and 
boats, uninspected, came down the river from towns on the Mis- 
sissippi, where smallpox prevailed to a greater extent than in 
New York. 


This Court has decided several times that inter-State commerce 
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cannot be obstructed by the police powers of a State “‘ beyond the 
necessity for its exercise.” In times of good health throughout 
the country there can be no necessity for the detention, inspection 
and taxation of home vessels, and particularly where intercourse 
by railroad and river boats remains unimpeded. 

One of the most conclusive opinions on this subject is that of 
this Honorable Court in the case of Railroad vs. Husen (95 U.S. 
p. 465). In that case a Statute of Missouri prohibited the impor- 
tation of Texas or Mexican cattle into the State between the 
first of March and first of November of every year. The Court 
decided that the object and effect of the statute were “ to obstruct 
inter-State commerce,” and to discriminate between the property 
of citizens of one State and that of citizens of other States; and 
adds: “ This Court has heretofore said that inter-State transpor- 
tation of passengers is beyond the reach of a State legislature. 
And if, as we have held, State taxation of persons passing from 
one State to another, or a State tax upon inter-State transporta- 
tion of passengers, is prohibited by the Constitution because a 
a burden upon it, a fortiori, if possible, is a State tax upon the 
carriage of merchandise from State to State. Transportation is 
essential to commerce, or rather it is commerce itself; and every 
obstacle to it, or burden laid upon it by legislative authority, is 
regulation. Case of the State Freight Tax, 15 Wall. 232; Ward 
vs. Maryland, 12 id. 418; Welton vs. the State of Missouri, 91 U. 
S. 275; Henderson et al. vs. Mayor of the City of New York et 
al., 92 id. 259; Chy Lung vs. Freeman et al., id. 275. The two 


latter of these cases refer to obstructions against the admission 


of persons into a State, but the principles asserted are equally 


applicable to all subjects of commerce.” 

And the Court further says: 

“While we unhesitatingly admit that a State may pass sanitary 
laws, and laws for the protection of life, liberty, health, or property 
within its borders; while it may prevent persons and animals 


suffering under contagious or infectious diseases, or convicts, etc. 
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from entering the State; while for the purposes of self-protection 
it may establish quarantine and reasonable inspection laws, it 
may not interfere with transportation into or through the State, 
beyond what is absolutely necessary for its self-protection. It 
may not under the cover of exerting its police powers substan. 
tially prohibit or burden either foreign or inter-State commerce. 
Upon this subject the cases in 92 U. 8. to which we have referred 
are very instructive. In Henderson vs. The Mayor, etc., the stat- 
ute of New York was defended as a police regulations to protect 
the State against the influx of foreign paupers; but it was held 
to be unconstitutional, because its practical result was to impose 
a burden upon all passengers from foreign countries. And it was 
laid down that, ‘in whatever language a statute may be framed, 
its purpose must he determined by its natural and reasonable 
effect.’ The reach of the statute was far beyon l its pro- 
fessed object, and far into the realm which is within the 
exclusive jurisdiction of Congress. So in the case of Chy 
Lung vs. Freeman, where the pretence was the exclusion 
of lewd women; but as the statute was more far-reaching, 
and affected other immigrants, not of any class which 
the State could lawfully exclude, we held it unconstitutional. 
Neither of these cases denied the right of a State to protect her- 
self against paupers, convicted criminals, or lewd women, by 
necessary and proper laws, in the absence of legislation by Con- 
gress, but it was ruled that the right could only arise from vital 
necessity, and that it could not be carried beyond the scope of 
that necessity. These cases, it is true, speak only of laws affect- 
ing the entrance of persons into a State; but the constitutional 
doctrines they maintain are equally applicable to inter-State 
transportation of property. They deny validity to any State 
legislation professing to be an exercise of police power for pro- 
tection against evils from abroad, which is beyond the necessity 
for exercise wherever it interferes with the rights and powers of 


the Federal government. 
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“Tried by this rule, the statute of Missouri is a plain intrusion 
upon the exclusive domain of Congress. It is not a quarantine 
law. It is not an inspection law. It says to all natural persons 
‘and to all transportation companies, ‘ You shall not bring into 
the State any Texas cattle or any Mexican cattle or Indian cat- 
tle, between March 1 and December 1 in any year, no mat- 
ter whether they are free from disease or not, no matter 
whether they may do an injury to the inhabitants of the State or 
not; and if you do bring them in, even for the purpose of carry- 
ing them through the State without unloading them, you shall 
be subject to extraordinary liabilities.’ Such a statute, we do 
not doubt, it is beyond the power of a State to exact. To hold 
otherwise would be to ignore one of the leading objects which 
the Constitution of the United States was designed to secure. 

“In coming to such a conclusion, we have not overlooked the 
decisions of very respectable courts in Illinois, where statutes 
similar to the one we have before us have been sustained. Yeazel 
vs. Alexander, 58 Ill. 254. Regarding the statutes as mere 
police regulations, intended to protect domestic cattle against 
infectious disease, those courts have refused to inquire whether 
the prohibition did not extend beyond the danger to be appre- 
hended, and whether, therefore, the statutes were not something 
more than exertions of police power. That inquiry, they have. 
said, was for the legislature and not for the courts. With this 
we cannot concur. The police power of a State cannot obstruct 
foreign commerce or inter-State commerce beyond the necessity 
for its exercise; and under color of it objects not within its scope 
cannot be secured at the expense of the protection afforded by 
the Federal Constitution. And as its range sometimes comes 
very near to the field committed by the Constitution to Congress, 
it is the duty of the courts to guard vigilantly against any need- 
less intrusion.” 

The recent decision in the case of Gloucester Ferry Co. vs. 
Pennsylvania (114 U.S, p. 196) reviews the several cases decided 
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by this Court relating to the powers of the States in matters of 
inter-State transportation. We have already copied portions of 
this opinion, but many parts of it apply with especial force to the 
subject now under consideration: the power of the States to in- 
terfere with commerce, under the pretense of maintaining a quar- 
antine system. (See also 6 Wall. 31, 42; 12 Wall. 418; 15 
Wall. 2382). 

We have but littletoadd. The numerous decisionsof this Court, 
on subjects of commerce and tonnage duties, show a persistent de- 
termination, on the part of the States, to weaken, if not destroy, the 
wholesome limitations on their power in matters relating to com- 
merce. Duties on vessels and passengers have been imposed by 
State legislation, to support hospitals, to pay salaries of port 
wardens, of harbor masters, to create wharf revenues and quaran- 
tine revenues, and for general purposes of revenue. In each of 
these cases it was contended that the tax was necessary; but all 
in turn have been declared to be unconstitutional, and no serious 
inconvenience has resulted. -The quarantine law of Texas 
was abolished by the decision in the case of Peete vs. Morgan, 
and now, under a system by which the expense is borne by the 
State, quarantine appears to be as effective as when it was 
‘supported by taxation on commerce. In the case of Inman vs, 
Tinker (94 U.S. p. 243), this Court said: “It does not advance 
the argument, in behalf of the appellee, to maintain that the reg- 
ulations prescribed by the Act are necessary in the port in which 
they are provided ;” and again, in the Cannon case (20 Wall. 580), 
it was said: “ If hardships arise in the enforcement of this prin- 
ciple, and the just necessities of a local commerce require a tax 
which is forbidden, it is presumed that Congress would not with- 
hold its assent, if properly informed, and its consent requested.” 

Respectfully submitted, 
HENRY J. LEOVY, 
Attorney for Plaintiff in Error. 


ASSIGNMENT OF ERRORS. 


There were errors in the judgment of the Supreme Court of 


Louisiana in this: 


. First. In deciding that the Louisiana Statutes of 1855 (p. 471); 
of 1858 (p. 187); of 1870 (Extra Session, p. 84); of 1876 (p. 110); 
of 1877 (Extra Session, p. 117); and 1882 (p. 89) imposed no 
tonnage duty, and were not in violation of the third paragraph, 


tenth section of the first Article of the United States Constitution ; 


Second. That said Statutes did not create a regulation of com- 
merce and were not in conflict with the third paragraph of the 
eighth section of the first Article of the United States Constitu- 
tion; vesting in Congress the exclusive right to regulate 


commerce ; 


Third. That said Statutes did not give a preference to vessels 
from the ports of one State over those of another; nor impose 
duties on vessels bound from one State to another, in contraven- 
tion of paragraph six, section nine of the first Article of the 


United States Constitution ; 


Fourth. That said statutes did not conflict with any pro- 
visions of the United States Constitution, though they imposed 
duties on vessels to pay salaries of officers performing various 


duties and other expenses not connected with quarantine; 


Fifth. That said Statutes authorizing the detention, inspec- 


tion and taxing of vessels from neighboring healthy ports were 


not regulations of commerce or a violation of any prohibition of 
the United States Constitution, and that such powers were part 


of the reserved powers of the States; and 


Sixth. That said Statutes were not in confiict with the Act 
of Congress, approved in 1799 (lst Statutes at Large, p. 16), re- 
lating to the regulation of quarantine and providing “ that noth- 
ing herein shall enable any State to collect a duty of tonnage or 
impost without the consent of the Congress of the United 
States.” 

HENRY J. LEOVY, 


Attorney for Plaintiffs in Error. 


APPENDIX. 


ACT No. 336 OF 1855. 
To establish Quarantine for the protection of the State. 


SECTION i: Beit enacted by the Senate and House of Representatives 
of the State of Louisiana mn General Assembly convened, That there 
shall be Quarantine established below the City of New Orleans, 
on the river Mississippi, at a distance not less than seventy miles 
by the river from the City. That the Board of Health, to be 
elected nnder this Act, is hereby authorized to locate the Quar- 
antine ground, to receive the transfer of the necessary land in the 
name of the State, and to draw upon'the Treasurer of the State 
for the necessary amount, out of the fnnd appropriated under 
this Act; provided the consent of the Governor of the State is 
given to said purchase. 

Sec. 2. Be it further enacted, etc., That there shall be a Board 
of Health composed of nine competent citizens of the State, to be 
elected as follows: three by the Council of New Orleans, on joint 
ballot, and six to be appointed by the Governor, by and with the 
advice and consent of the Senate. The said members shall be 
selected with reference to their known zeal in favor of a quaran- 
tine svstem. All the members of the Board shall be commis- 
sioned by the Governor for the term of one year, after having 
filed and subscribed in the office of the Secretary of State an oath 
well and truly to enforce and comply with the provisions of an 
Act entitled “an Act to establish Quarantine for the protection 
of the State,” and in case of neglecting or failing to comply with 
the above required oath, within ten days after their appointment 
or election, their office shall be considered vacated. 

See. 3. Le at further enacted, etc., That the Board of Health 
shall meet once a month from the first of November to the first 
of June, and once a week from the first of June to the first of 
November, and as often as they may deem necessary. 

Sec. 4. Be it further enacted, etc.. That the Board of Health 
shall meet and organize on the third Monday in April, and elect 
out of their own number a President, whose duty it shall be to res- 
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ide in New Orleans and superintend the different quarantine sta- 
tions of the State, and it shall be his duty to visit 
them as often as the Board of Health shall deem _ neces- 
sary. He shall have the power to issue, during the ad- 
journment, to Constables or Sheriff, all orders and _ war- 
rants provided by the provisions of this Act, and shall report 
to the Attorney General all violations of the same. It shall be 
his duty to lay before the Board at each meeting the business to 
be transacted, and a book in which he shall enter copies of all 
letters written by him, orders and warrants issued, and a detail 
of all his acts. He shall present at each meeting all communi- 
cations forwarded to him, and areport of the resident physicians 
and treasurers, and perform such other duties as shall be 
assigned to him by the Board of Health. He shall only be re- 
moved by impeachment, and shall receive a salary of two thous- 
and dollars a year. 

Src. 5. Be it further enacted, etc., That four members of said 
Board shall form a quorum; provided however that no contract 
for building shall be entered into without the consent of a major- 
ity of the Board. 

Sec. 6. Be wi further enacted, etc., That the Board of Health 
shall authorize the resident physician to employ in case of need 
an assistant physician at the quarantine ground on the Mississippi 
river, who shall act as his deputy, and whose salary shall not be 
more than two thousand dollars a year. The Board of Health 
shall bave power to employ nurses and assistants to attend the 
sick, and such other persons as may be necessary to carry out 
proper quarantine regulations, and to fix their compensation; to 
fix the number of days of quarantine for vessels liable to it under 
sections ninth and thirteenth of this Act, not to be less than ten 
days, to determine how said quarantine shall be performed; and 
to make out all legal regulations not provided by this Act, nor 
contrary to the same, and necessary to carry out a proper system 
of quarantine, and to enforce the same by fine not exceeding five 
hundred dollars; to make rules and regulations for preserving 
good order and police within the limits of the quarantine ground, 
and to impose penalties for the breach thereof; to contract for 
the necessary buildings at the quarantine grounds; to appoint a 
Secretary, who shall act as Treasurer, whose salary shall be fifteen 


lil 
hundred dollars a year, and who shall furnish security in a sum 
of ten thousand dollars. It shall be his duty to keep a minute 
of the proceedings of the Board, and all vouchers and expendi- 
tures made by authority of said Board. The Board of Health 
shall have power to remove, or cause to be removed, any substance 
which they may deem detrimental to the health of the city of 
New Orleans, and the commissioners of streets shall execute their 
orders, whenever not in conflict with the ordinances of the city or 
the laws of the State; to pass and enforce sanitary ordinances 
for the city, provided the same are approved by the council and 
published as city ordinances, to define the duties of officers em- 
ployed by them, and impose additional duties on officers appointed 
under this Act; to issue warrants to anv Constable, Police Officer 
or Sheriff in the State, to apprehend and remove such person or 
persons as cannot be otherwise subjected to the provisions of this 
Act, or who shall have violated the same, and whenever it shall 
be necessary so to do, to issue their warrant to the Sheriff of the 
city or parish where any vessel may be, having violated the pro- 
visions of this Act, commanding him to remove said vessel at 
the quarantine ground and arrest the officers thereof, all which 
warrants shall be executed by the officer to whom the same shall 
be directed, who shall possess the like powers in the execution 
thereof, and be entitled to the same compensation as if the same 
had been duly issued out of any court of the State. The Governor 
shall appoint a police officer, to be designated as Marshal, who 
shall be under the control of said Board of Health, and reside at 
the quarantine station on the Mississippi river, whose duties and 
powers shall correspond to those of a Sheriff or Constable, so far 
as regards the execution of warrants and arrest of persons for 
violation of said quarantine regulations, and for said services 
shall receive the annual allowance of one thousand dollars. 
(The remaining Sections are omitted, as inapplicable.) 
Approved March 15th, 1885. 
ACT No. 269 OF 1858. 
Supplementary to an act entitled ‘an act relative to quarantine,"’ approved March 15, 1855. 


SECTION 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana, in General Assembly convened, That 
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the Board of Health of the State of Louisiana shall authorize the 
Resident Physician of the Quarantine Station to employ an as- 
sistant pbysician, whose salary shall be two thousand dollars. 
The Board of Health shall have power to employ nurses and 
assistants to attend the sick, and such other persons as may be 
required to carry out proper quarantine duties, and to fix their 
compensation, also to make all needful rules and regulations for 
the maintenance of quarantine, and to impose fines not exceed- 
ing five hundred dollars for contravention of established rules ; 
the Board of Health shall have power to remove or cause to be 
removed any substance which they may deem detrimental to the 
health of New Orleans, and the Street Commissioner shall exe- 
cute their orders when not in conflict with the ordinances of the 
City or the laws of the State; to pass sanitary ordinances for the 
City, provided such are approved by the Council, and published 
as City ordinances; to define the duties of officers appointed by 
them, to issue warrants to any constable, police officer, or sheriff, 
in the State, to issue their warrant to the Sheriff of the City of 
New Orleans, or of any parish, where any vessel may be, to have 
such vessel, if they deem it necessary for the protection of health, 
removed to the Quarantine Station. The fees of said officer shall 
be paid by the Board of Health. The Board of Health shall have 
power to extend the period of quarantine, should it be deemed 
necessary by them. 

Sec. 2. Be it further enacted, etc., That the Resident Physician 
at the Quarantine Station on the Mississippi River shall receive 
an annual salary of five thousand dollars ($5,000) and shall be 
appointed by the Governor of the State, with the consent of the 
Senate, and shall be removable at the will of the Governor. It 
shall be the duty of the Resident Physician, or his assistant, 
to visit and inspect every vessel entering the port of New Orleans 
through the Mississippi River. Vessels free from disease, not 
in a foul condition, and not from an infected district (which 
shall be decided upon by the Resident Physician) shall be fur- 
nished with a certificate of health, and allowed to proceed to 
the City. The Resident Physican shall require for every cer- 
tificate thus furnished, the following fees: Every sailing vessel 
of one thousand tons or over shall pay thirty dollars ($30); 
every ship of one thousand tons or less shall pay twenty dollars 
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($20); every bark shall pay fifteen dollars ($15); every brig shall 
pay ten dollars ($10); every schooner shall pay seven dollars 
and fifty cents ($7.50); Every steamboat (towboats excepted) 
shall pay five dollars ($5); every steamship from Florida, 
Alabama, Mississippi, or Texas shall pay ten dollars (310); every 
steamship from other ports shall pay twenty dollars ($20). The 
Resident Physician shall return to the Secretary of the Board 
of Health a weekly list of all vessels inspected by him, as well as 
all fees collected by him, which shall form a fund for the support 
of quarantine. 

Sec. 3. Be it further enacted, etc., That all vessels in a foul con- 
dition, or vessels whose crews or passengers are suffering or have 
suffered while on the voyage, from contagious, pestilential, or 
infectious diseases, shall be detained by the Resident Physician 
at the Quarantine Station, such time, not less than ten days, as 
may be deemed by him necessary. The Resident Physician 
shall have power, at his discretion, to grant permits to persons 
acclimated and healthy, to proceed tothe City. He.shall have 
power to compel the captains of vessels to land their sick at 
quarantine, and to employ such means of purification of the ves- 
sels as may be directed by the Board of Health, and require the 
captain or owners of said vessel to defray the cost of purification. 
The captain or owners of vessels shall pay five dollars for such 
sick person landed, nor shall a permit be issued until the pay- 
ment of the same to the Resident Physician, which money shall 
be appropriated to hospital expenses. 

Sec. 4. Be it further enacted, etc., That, in cases of emergency, 
the Board of Health shall have power to issue proclamation of 
quarantine without reference. to the Governor, and to enact all 
needful regulations for the enforcement of the same. 

Sec. 5. Be it further enacted, etc., That vessels out ten days 
from infected ports, presenting clean bills of health, not having 
nor having had sickness on board, and which are not in foul 
condition, shall be permitted to pass to the City after thorough 
fumigation by disinfecting agents, to effect which purpose the 
Resident Physician shall detain said vessels as long as he may 
deem necessary. The Resident Physician shall, in all such 
cases, require evidence, under oath, and he shall, by this act, be 
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invested with the power to administer oaths whenever he may 
deem this necessary to attain the objects of quarantine. 

Sec. 6. Be it further enaeted, etc., That the office of Assistant 
Marshal as created under the act relative to quarantine, approved 
March fifteenth, eighteen hundred and fifty-five, be and the same 
is hereby abolished. 

Sec. 7. Be it further enacted, etc., That all laws or parts of laws 
contrary to the provisions of this act be and the same are hereby 
repealed. 

Approved March 18th, 1858. 


ACT No. 14 OF 1870 (Extra Session). 
To amend an act entitled “An Act to establish Quarantine for the protection of the State.’’ 

SECTION 4 Be it enacted by the Senate and House of Repre sen- 
tatives of the State of Louisiana in General Assembly convened, That 
the title of an act entitled “ An Act to establish quarantine for 
the protection of the State,” approved March fifteenth, eighteen 
hundred and fifty-five, be amended and re-enacted so as to read as 
follows: An Act to establish quarantine for the protection of the 
State; to create a Board of Health, and to define its powers and 
duties. 

Sec. 2. Be at further enacted, etc., That section second of said 
act be amended and re-enacted so as to read as follows: There 
shall be a Board of Health composed of nine competent citizens 
of the State, three to be elected by the Council of New Orleans, 
on joint ballot, and six to be appointed by the Governor by and 
with the advice and consent of the Senate. The said members 
shall be selected with reference to their known zeal in favor of a 
quarantine svstem. The members of said board shall be commis- 
sioned by the Governor for the term of one year, after having 
subscribed and filed in the office of the Secretary of State an 
oath well and truly to enforce and comply witb the provisions 
of said act and this amended act; and in case of neglecting or 
failing to comply with said required oath within ten days after 
their appointment or election, their office shall be considered 
racant. The said board shall have power to appoint sanitary 
inspectcrs, not to exceed six in number, one for each of the four 
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districts of the City of New Orleans, and one for the City of 
Jefterson, and one for the portions of the parishes of Orleans and 
Jefferson situated upon the right bank of the Mississippi river, 
which said inspectors for the said four districts of the City of 
New Orleans shall be in place and in lieu of the four health offi- 
cers now appointed by the Council of New Orleans. The annual 
salaries of each of said inspectors shall not exceed the sum of 
two thousand and four hundred dollars, and said salaries shall 
be paid by the respective cities and parishes for which said in- 
spectors shall be appointed, the parish of Orleans, right bank of 
the Mississippi river, paying two-thirds, and the parish of Jeffer- 
son, right bank, paying one-third of the salary of the inspector 
appointed for said portions of said parishes. Said inspectors 
shall be subject to removal at the pleasure of said board. 

Sec. 3. Be it further enacted, etc., That section six of said act 
shall be amended and re-enacted so as to read as follows: 

Sec. 6. That the Board of Health shall have power to employ 
nurses and assistants to attend the sick, and such other persons 
as may be necessary to carry out proper quarantine regulations, 
and to fix their compensation; to fix the number of days of 
quarantine for vessels liable to it under sections ninth and thir- 
teenth of this act, not to be less than ten days; to determine 
how said quarantine shall be performed, and to make all legal 
regulations not provided by this act, nor contrary to the same, 
and necessary to carry out a proper system of quarantine, and to 
enforce the same by fine not exceeding five hundred dollars; to 
make rules and regulations for preserving good order and police 
within the limits of the quarantine ground, and to impose pen- 
alties for the breach thereof; to contract for the necessary build- 
ings at the quarantine grounds; to appoint a secretary, who shall 
act as treasurer, whose salary shall be fifteen hundred dollars a 
year, and who shail furnish security in the sum of ten thousand 
dollars. It shall be his duty to keep a minute of the proceedings 
of the board and all vouchers and expenditures made by author- 
ity of said board. The said board shall have the power to remove 
or cause to be removed any substance, matter or thing which 
they may deem detrimental to health, whether such substance, 
matter or thing be in the Cities of New Orleans or Jefferson, or 
in the parishes of Orleans or Jefferson, on the right bank of the 
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Mississippi river, and the respective street commissioners of said 
cities, and police juries of said parishes, shall, without delay, 
execute the orders of said board with reference to the removal of 
such substance, matter or thing, and the expenses necessarily 
incurred in making such removal, as well as those incurred for 
purposes of disinfection and removal of sick persons, shall be 
borne, respectively, by said cities, and said portions of said par- 
ishes from which such removal or wherein such disinfection shall 
take place. The said board shall have power to pass and enforce 
by adequate fine, not in any case to exceed fifty dollars, sanitary 
ordinances for and within the cities of New Orleans and Jeffer- 
son, and the parishes of Orleans and Jefferson, on the right bank 
of the Mississippi river, and for the purpose of enforcement of 
said ordinances, as well as of this act and the act entitled, “ An 
Act to establish quarantine for the protection of the State,” and 
the amendments thereto, the said board shall have power to sue 
in its own name, in any civil court having competent jurisdic- 
tion, for any fines or pecuniary liabilities imposed by said ordi- 
nances or by said acts or amended acts; and said fines or mon- 
eys so recovered shall become a portion of the funds of said 
board. And should any street commissioner, or street contractor, 
or any person, contracting or tmployed to clean the streets, after 
having been duly notified, neglect or refuse to obey any neces- 
sary sanitary order or ordinance of said board coming within the 
purview of this act, such street commissioner or street contractor, 
or person contracting or employed to clean the streets, shall be 
held personally liable, the same as if the matter or thing com- 
plained of was by his original fault. The board shall have con- 
trol of the sanitary police within the aforesaid cities, and the 
said portions of the aforesaid parishes where such sanitary police 
is upon duty, which force shall at all times consist of not less 
than one officer for each of the four districts of the City of New 
Orleans, one for the City of Jeflerson, and one for the parishes 
of Orleans and Jefferson, on the right bank of the Mississippi 
river; and,in case of actual or threatened epidemic, said board 
shall have power to call upon the Board of Metropolitan Police 
for such additional sanitary police force as said Board of Health 
shall deem necessary. The Board of Health shall have power to 
define the duties of officers employed by them and impose addi- 
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tional duties to officers appointed under this act; to issue war- 
rants to any constable, police officer, or sheriff, in the State; to 
apprehend and remove such person or persons as cannot other- 
wise be subjected to the provisions of this act, or who shall have 
violated the same; and whenever it shall be necessary so to do, 
to issue their warrant to the sheriff of the city or parish where 
any vessel may be, having violated the provisions of this act, 
commanding him to remove said vessel to the quarantine ground, 
and arrest the officer thereof; all which warrant shall be exe- 
cuted by the officer to whom the same shall be directed, who 
shall possess the like powers in the execution thereof and be en- 
titled to the same compensation as if the same had been duly 
issued out of any court of the State. 
Approved March 16, 1870. 


ACT No. 68 OF 1876. 

To authorize and empower the Board of Health of the State of Louisiana to detain and 
disinfect, and to pass after disinfection, vessels from infected ports, at and from quaran- 
tine stations, in lieu of a time of quarantine detention in certain cases, and to repeal 
conflicting lawa. 

SECTION 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana Ln General Asx mbly convened, That 
the Board of Health of the State of Louisiana be and is hereby 
authorized and empowered, at its discretion, at any time, to cause 
the detention at Quarantine stations, for purposes of disinfection 
and purification, and to disinfect, fumigate and purify, any-or all 
vessels from ports in which yellow fever usually prevails, or from 
ports where other contagious or infectious diseases are reported 
to exist, and after such disinfection, fumigation and purification 
at quarantine, to permit the passage to the city of New [Orleans] 
of such vessel or vessels, without any prescribed time of deten- 
tion, when it is satisfied that the same have been properly and 
sufficiently disinfected and purified so that said vessel or vesse}s 
may safely be permitted to pass without damage to the public 
health or risk of contagion, 

Sec. 2. Be it further enacted, ete., That all laws or parts of laws 
conflicting with this act be and the same are, so far as respects 
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the operation of this act, -hereby repealed, and that this act shall 
take effect from and after its passage. 
Approved March 24, 1876. 


ACT No. 80 OF 1877 (Extra Session). 


To reorganize and render more efficient the Board of Health of the State of Louisiana; to 
define its pewers and prescribe its duties and those of quarantine and other officers 
under its control; to provide for its expenses, and for the recording of births, deaths, 
and marriages in the parish of Orleans; and to provide penalties for the enforcement 
of this Act and for violation of the same, and for the ordinances and orders made in 
pursuance thereof. 

SECTION 1. Be it enacted by the Senate and House of Representa- 
tives of the State of Louisiana in General Assembly convened, That 
the Board of Health of the State of Louisiana shal! hereafter 
consist of nine members, four of whom shall be appointed bv the 
Governor, by and with the advice and consent of the Senate, and 
five of whom shall be elected by the Council of the city of New 
Orleans. They shall hold their office for four years, unless sooner 
removed for cause. The members first appointed shall be so 
designated that the term of two of. those appointed by the Gov- 
ernor and two of those elected by the Council of New Orleans 
shall expire in two years from the fifteenth day of March, one 
thousand eight hundred and seventy-seven, and the term of the 
two others appointed by the Governor and the three others 
elected by the Council shall expire in four years from said date. 
At least one of the members of said board appointed by the 
Governor and two of the members elected by said Council shall be 
regularly licensed physicians, resident in New Orleans. And 
thereupon the Governor shall issue to each of them a commission 
for his respective term of office. At any meeting of said board 
five members shall constitute a quorum for the transaction of 
business. 

Sec. 2. Be it further enacted, etc., That the said board shall 
proceed to organization at its first meeting in the month of April, of 
each alternate year, by electing one of its own number to be presi- 
dent, and a suitable person to be secretary and treasurer, whose 
powers and duties shall be those now prescribed by law for said 
officers, and such other powers and duties as may be herein de- 
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volved upon them. The president of said board shall receive an 
annual salary not exceeding the sum of twenty-four hundred | 
dollars, and the secretary and treasurer shall receive an annual 
salary not exceeding the sum of two thousand dollars, to be paid 
out of the funds of, or appropriations to, said board. No other 
member of said board shall receive any pay or compensation 
whatever. 

Sec. 3. Be it further enacted, etc., That said board shall have 
power and authority to make all needful rules, regulations, and 
ordinances upon the subject of vaccination within the parish of 
Orleans; provided, that nothing in this Act shall be construed to 
render vaccination in any case compulsory; the said board shall 
encourage vaccination, and shall furnish pure and fresh vaccine 
matter to the district sanitary inspectors and city physicians for 
the purpose of gratuitous vaccination, and the furnishing of such 
vaccine matter shall be paid by the said Board of Health. 

Sec. 4. Be it further enacted, etc., That the said board shall 
have power and authority, on the concurrence of the City Coun- 
cil, to provide for, protect, and preserve, by adequate means, the 
health and salubrity of the city of New Orleans, and, in the ex- 
ercise of such power and authority, may, with the assent of the 
City Council, incur such necessary and reasonable expense as 
occasion may warrant, which expenses shall be paid by the city 
of New Orleans, after approval of the same by said board, out of 
the budget appropriation as hereinafter provided ; and no expense 
beyond such budget may or shall be incurred chargeable upon 
the city of New Orleans. It shall hereafter be the duty of said 
board to forward to the Mayor and City Council, annually and in 
time to be included in the budget of expenses of the city of New 
Orleans, an estimate of the probable sum required to meet the 
expenses aforesaid for the ensuing year, and other expenses pro- 
vided for in this Act to be paid by the city of New Orleans; and 
said estimate shall include the salaries of the sanitary inspectors 
appointed under existing laws for the different districts of said 
city, as well as the reasonable expenses of said sanitary inspect- 
ors for rent of office and stationery for their official duties, and 
the said board shall also, at the same time, make to the City 
Council a detailed statement (verified by the oath of the presi- 
dent and secretary thereof) of all fees, fines, forfeitures, and sums 
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of money which have been received by the said board during the 


past year, as well as an estimate of the probable receipts for the 
ensuing year; and it shall be the duty of the Mayor and Council 
of the City of New Orleans, after considering such report and 
estimate, to make such appropriation as may be by them deemed 
necessary for the expenses of said board, and place it on the an- 
nual budget of expenditures. And should the fees, fines, forfeit- 
ures, and sums of money which have been received by said board 
under the provisions of this Act during the year exceed the 
expenses of said board, the said excess shall be paid to the 
Administrator of Finance of the City of New Orleans. 

Sec. 5. Be it further enacted, étc., That the Board of Health, 
through its president or other proper officer, shall have power 
and authority to call upon the police authorities for necessary aid 
and assistance in enforcing any of the authority or powers con- 
ferred upon it by this Act, as well as enforcing any of its orders, 
rules, and regulations. And it shall be the duty of the police 
authorities to render to the Board of Health such necessary aid 
and assistanee, when so called upon, by the use of the police 
force, as may effectually accomplish the intentions of this Act, 
and of the orders, regulations, and ordinances of said Board. 

Sec. 6. Be it further enacted, etc., That the said board shall, in 
any civil suit or proceeding in which it may be a party, obtain 
all writs, appeals, or other process without being compelled to 
furnish bond. 

Sec. 7. Be it further enacted, etc., That the said board shall 
have power and authority to establish quarantine stations upon 
any of the approaches to the city of New Orleans, whenever in its 
discretion such stations may be rendered necessary to protect 
the health of the city of New Orleans or the State, and to make 
all needful rules and regulations with reference to the manage- 
ment and police of such stations. It shall regulate the duties 
and obligations of masters of vessels and other persons there 
arriving, and any master of a vessel or other person who shall 
violate any of the rules, ordinances or regulations of said board, 
made with reference to the management or police of such stations, 
or to vessels or other means of conveyance or transportation at 
or arriving at such stations, or shall evade or refuse visitation of 
the proper health or quarantine officer, or shall. refuse to allow 
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such quarantine officer to inspect, disinfect or fumigate such ves- 
sel or other means of conveyance or transportation, shall be liable 
to said board in a sum not exceeding five hundred dollars for 
each and every offense, to be recovered by civil suit wherever 
such offender, vessel, or means of conveyance may be found, and 
said board shall have lien and privilege for the payment of said 
hability on such vessel or other means of conveyance or tramspor- 
tation, to be conserved by writ of provisional seizure, in which 
case bond shall be given in amount to be determined by the judge 
issuing the writ, and the release bond shall be for an amount not 
exceeding six hundred dollars. All quarantine physicians and 
vther officers and employes for quarantine stations, both for those 
now existing or that may be established hereafter, excepting the 
Mississippi Quarantine Station, shall be appointed and their 
salaries fixed by said board. 

Sec. 8. Be it further enacted, etc.. That the- president of said 
board be ex-officio recorder of births, deaths and marriages for the 
parish of Orleans, but shall, as such, be under the general direc- 
tion and control of said board. All fees collected by him shall 
be paid into and be a part of the funds of said board. The said 
board shall prescribe such blanks and forms as it may deem 
necessary fur procuring vital statistics in said parish, and enforce 
the use of the same; and the president of the said board shall 
cause to be prepared and shall keep suitable books of record for 
said office, which shall be carefully preserved in fireproof build- 
ings or vaults. 

(Remaining Sections omitted. ) 

Approved April 20, 1877. 


ACT No. 69 OF 18832. 


To fix and regulate quarantine charges at the Mississippi River Station, to eatablish a lien 
and privilege on veasels inspected, in favor of the Board of Hea'th for the same. and to 
provide for their euforcement and collection by provisional seizure 

Section 1. Be tt enacted by the General Asse mbly of the State of 

Louisiana, That the resident physician at the Quarantine Sta- 

tion on the Mississippi river shall require for every inpection 

and granting certificate the following fees and charges : For every 
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ship, thirty dollars ($30); for every bark, twenty dollars ($20) ; 
for every brig, ten dollars ($10); for every schooner, seven dollars 
and a half ($7.59); for every steamboat (towboats excepted ), five 
dollars ($5); for every steamship, thirty dollars ($30), 

Sec. 2. Be it further enacted, etc., That the Board of Health 
shall have an especial lien and privilege on the vessels so 
inspected for the amount of said fees and charges, and may col- 
lect the same, if unpaid, by suit before any court of competent 
jurisdiction, and in aid thereof shall be entitled to the writ of 
provisional seizure on said vessels, 

Sec. 3, Be it further enacted, etc., That all laws and parts of 
laws in conflict with the provisions of this Act are hereby repealed, 
and all laws and parts of laws on the same subject matter, not in 
conflict and inconsistent herewith, are continued in full force and 
effect. 

Approved July 1, 1882. 
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ship, thirty dollars ($30); for every bark, twenty dollars ($20) ; 
for every brig, ten dollars ($10) ; for every schooner, seven dollars 
and a half ($7.59); for every steamboat (towboats excepted ), five 
dollars ($5); for every steamship, thirty dollars (#30), 

SEc. 2. Be it further enacted, etc., That the Board of Health 
shall have an especial lien and privilege on the vessels so 
inspected for the amount of said fees and charges, and may col- 
lect the same, if unpaid, by suit before any court of competent 
jurisdiction, and in aid thereof shall be entitled to the writ of 
provisional seizure on said vessels, 

Sec. 3, Be it further enacted, etc., That all laws and parts of 
laws in conflict with the provisions of this Act are hereby repealed, 
and all laws and parts of laws on the same subject matter, not in 
conflict and inconsistent herewith, are continued in full force and 
eflect. 

Approved July 1, 1882. 
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U.S. SUPREME COURT. 


MORGAN’S LA. & T. R. R. CO. 
v8. 
BOARD OF HEALTH OF LA. 


APPELLEES BRIEF. 


The contention in this case is as to the constitutionality 
of the Louisiana Statate of July Ist, 1882, entitled: 


“AN ACT, 

To fix and regulate quarantine charges at the Mississippi 
River Station, to establish a lien and privilege on ves- 
sels inspected, in favor of the Board of Health for the 
same, and to provide for their euforcement and collec- 
tion by provisivnal seizure. 

“ SECTION 1. Be it enacted by the General Assembly o 
the State of Louisiana, That the resident physician at the 
quarantine station on the Mississippi River, shall require 
for every inspection and granting certificate, the following . 
fees and charges: 

“ For every ship, thirty dollars ($30); for every bark 
twenty dollars ($20); for every b-ig, ten dollars ($10) ; for 
every schooner, seven dollars and a half ($7.50) ; for every 
steam oat (towboats excepted), five dollars ($5); for every 
steamship, thirty dollars ($30). 

“SECTION 2. Be it further enacted, etc., That the Board 
of Health shall have an especial lien and privilege on the 
vessels so inspected for the amount ofsaid fees and charges, 
and may’ coilect the same if unpaid, by suit before any 
Court of competent jurisdiction, and in aid thereof, shall be 
entitled to the writ of provisional seizure on said vessels.” 
Act No. 69 of 18832. | 
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The charge is that this Statute violates the provisions of 
the Federal Constitution: (1) ‘* Congress shall have pover... 
to regulate commerce with foreign nations, and among the sev- 
eral States, and with the Indian tribes,” (Art. 1, See. 8, par. 
3),—and (2) “No State shall, without the consent of Con- 
gress, lay any duty on tonnage.” (Art. 1, Sec. 10, par. 2.) 

‘It is charged also that the Louisiana Statute contravenes 
Arts. 30 and 48 of Louisiana Constitution,—in as much as it 
is alleged to be a local Statute, passed without compliance 
with the formalities required in such cases,—and that it is 
an amendment of another Statute, and, as such, does not 
re-enact and publish at length the amended Statute. 

The Louisiana Supreme Court did not consider this last 
mentioned contention as serious. For atter an exhaustive 
consideration of the questions of commerce and tonnage, it 
summarily disposes of the other points as follows: 

‘* The claim that the Act contravenes Arts. 48 or 30 of the 
Constitution of this State, is without foundation.” 

“ The Act is neither local nor special, but it is of the most 
general character, intended for the protection aud bencfit of 
the entire people of the State.” 

‘* Neither does it revive or amend any prior law. It is an 
original and independent Statute, repealing such portions 
of prior laws on the same subject matter, as are uncounsis- 
tent with it.” 

This Covrt has unifurmly decided that in the iuterpreta- 
tions of State Constitutions it would follow the interpreta 
tion of the highest Courts of the State. 


II. 


The questions presented are: 

1. Is the Louisiana Statute a regulation of commerce ? 

2. Does it impose a tax on tonnage ? 

Defendants contend that the Louisiana Statute does not 
purpose to regulate nor regulate commerce, although in- 
cidentally it deals with objects of commerce; and that it 
does not levy a tax on tonnage, although a fee or contribu- 
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tion for services rendered is exacted of vessels in their tran- 
gif. 

There must be a distinct u derstanding of the purpose 
and operation of the assailed Statute, in order to ascertain 
whether it was intended as a pure quarantine measure, or 
whether, in reality, it provides ways and means to raise 
revenue for the exchequer. 

For that purpose let as ecnsider the body of legislation 
of which the Statute of 1882 is a component part. 


IIT. 


The Louisiana Statute of Mareh 15, 1855, No. 336, p. 471, 
is entitled “ AN AoT to establish Quarantine for the pro- 
tection of the State.” 

Section 2 of this Act creates the Board of Health. 

Under Section 6 the Board of Health has “ power to em- 
ploy nurses and assistants to attend the sick, and such 
other persons as may be necessary to carry out proper qua- 
rantine regulations,” —* to fix the number of days of qua- 
rantine for vessels liable to it under Sections 9 and 13 of 
this Act, not to be less than 10 days” ;—to determine how 
said quarantine shall be performed, and to make all le- 
gal regulations, not provided by this Act, nor contrary to 
the same, and necessary to carry out a proper system of 
quarantine”.... “to contiact for the necessary buildings at 
the Quarantine grounds, ” 

Section 8 requires of the resident physician of the Qua. 
rantine ground also to visit vessels entering the mouth of 
the Mississippi River, to charge certain fees for inspection,— 
and to deliver their certificates of health. The fees thus col- 
lected, as expressly provided, “shall form a fund for the 
support of the Quarantine.” : 

Section 9 regulates the detention of “ vessels, cargoes, crews 
and passengers, coming from an infected district, as provided 
by Section 13, or in a foul condition, or having on board 
persons affected with cholera, yellow fever, pestilential, 
contagious or infectious diseases, during such time as he, 
(the physician,) may deem necessary,—not less than 10 days,—to 
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compel the Captain to land the sick at the Quarantine 
ground,—to Jumigate and cleanse”.... before delivery of cer- 
tificate of health. 

Section 13 provides for the issuance of quarantine pro- 
clamation “ upon the advice of the Board of Health. ” 

The other sections of the law require an inspection and 
certificate of the Resident Physician before a vessel can 
land at New Orleans, and make it a misdemeanor, pnnish- 


- able with fine and imprisonment, to proceed toland at New 


Orleans withont such certificate and permit. 

On March 15th, 1858, was passed an act, supplementary 
to the above Act. (No. 269, p. 187.) 

Sec. 2 provides: “It shall be the duty of the Resident 
Physician or his assistant, to visit and inspect every vessel 
entering the port of New Orleans through the Mississippi 
River. Vessels free from disease, not in a foul condition, 
and not from an infected district (which shall be decided 
upon by the Resident Physician), shall be furnished with a 
certificate of health, and allowed to proceed to the city.” 

This section provides expressly that the fees collected, 
“* shall form a fund for the support of quarantine. 

Sec. 3 and 5 regulates the detention of vessels, “by the 
Resident Physician at the Quarantine Station, such time, 
not less than ten days, as may be deemed by him necessary.” 

The Act No. 80, of April 20, 1877, Sections 7 and 14, 
enlarges the powers of the Board of Health with respect to 
quarantine at the Mississippi Station. 

lV. 

This legislation exhibits a complete system of quarantine 
at the Mississippi River Station, to protect the health of the 
State of Louisiana,—and, for that matter, of the Mississippi 
Valley. Ships and vessels are to be inspected, cleansed or 
fumigated according to circumstances, before they are al- 
lowed to proceed on their voyage up the Mississippi River. 
Their detention, under given cases, cannot be less than ten 
days, but may be more, as may be deemed necessary by the 
quarantine physicians. They cannot proceed up the river 
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except with a clean bill of health, an expensive system of 
quarantine is, as a matter of fact, and of necessity, pro- 
vided at the quarantine grounds; and as a compensation 
for inspeciion services rendered, vessels are charged a 
fee. 

It is a matter of legal necessity, under the Statutes, that 
all vessels shall be inspected.— Without inspection they 
cannot get a certificate, and, without the certificate, they 
cannot proceed ou their voyage up the river. 

The fees thus collected, constitute a trust fund for quar- 
antine purposes, and cannot be diverted to other chanuels: 
“they shall form a fund for the support of quarantine.” 

None of these fees can, by legal intend ment, find their way 
to the exchequer, State or City; and, as a fuet, this trust 
fund is insafficient for the support of State maritime quar 
antine proper. These fees are not laid for purposes of 
revenue, Munic'!pal or State. They are levied expressly 
and virtually as a contribution for maritime inspection ser- 
vices rendered to the vessels themselves: the Statute de- 
nominates them as such; and it is a stretch of fancy to say 
that this is a mere disguise, or false preteuse. 

V. 

That the Board of Health performs other functions than 
quarantine duties on the Mississippi River, does not detract 
from the genuine character of its functions at the quaran- 
tine grounds ;—nor does it affect the character or nature of 
the contribution, which is levied there strictly for maritime 
inspection services. 

The Board of Health is a State institution,—a quasi-mu- 
nicipal corporation,—charged with the quarantine govern- 
ment at the Mississippi River,—and besides with the pro- 
tection of the health of the Parish of Orleans. In the ex- 
ercise of its functions it is distinct from the City of New 
Orleans, and subject to no control or supervision on her 
part, not only as regards State quarantine, but as to its lo- 
cal operations within the limits of New Orleans. 

Its revenues are derived from two distinct sources ;—one 
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from quarantine fees and dues, which can be (and are ex- 
clusively) expended for strictly maritime inspection service; 
—and.the other, from fees and dues received in the dis- 
charge of its local duties within the limits of New Orleans, 
and devoted to its expenses in that respect. These 
constitute two distinct fands,—the former, a trust fund for 
quarantine purposes,—and the latter, a fund for local health 
purposes. All the expenses of the Board for salaries are 
paid exclusively ont of the latter fund, excepting those of 
the President and Secretary, which are paid jointly and by 
halves out of the two funds, as is meet and proper. 

As already stated no purt of the trust fund for quaran- 
tine purposes can be by legal intendment, nor is it in fact 
diverted into any other channel; but the surplus of the other 
fund, if any, at the end of the fiscal year, is to be turned 
over to the City of New Orleans, in order to re-imburse her 
the advances, which she is by law compelled to make on 
the requ sition of the Board of Health for the payment of 
local inspectors. 

It being, therefor’, an aszertainel fact that the quaran- 
tine fees are charged really as contribution by the vessel 
for the requisite inspection, without which she could not 
proceed on her voyage, the discussion of the constitutional 
questions may now be profitably opened. | 


REGULATION OF COMMERCE 


First—What is a regulation of commerce? or rather 
what is not a regulation of commerce in the intendment of 
the articles of the United States Constitution ? 

Burroughs on Taxation, p. 97, lays down the doctrine. 
in speaking of inspection laws, thus: “ These laws are like 
quarantine Jaws or laws regulating roads or ferrics, 
are a part of the mass of legislation not surrendered by 
the States, and which can be best exercised ly the 
States themselves. The limitation on these inspection 
laws is, that in the duty or tax imposed, they shall not ex- 
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tend beyond what may be absolutely neccessary for their 
execution, and that the net produce of all duties or imposts 
laid by any State or imports and exports shall be for the 
use of the treasury of the United States.” 

The United States Supreme Court mantain d the same 
doctrine in the celebrated case of Ogden vs. Gibbons. 9 
Wheaton, 1. On p. 574 of the Condensed Reports, the Court 
said, “Inspection laws, quarantine laws, health laws of 
every description, as well as laws for regulating the inter- 
nal commerce of a State, and those which respect turnpike 
roads, ferries, etc., are-compouent parts of this mass. No 
direct general pover over these objects is granted to Con- 
gress, and consequently they remain subject to State legis- 
lation.” This dictum was pronounced upon the question of 
the right of the States to impose fees on inspections, and 
such other matters, although the point at issue did not «i- 
rectly concern this police power of the State. The present 
Supreme Court of the United States has recently said of 
this decision. (2 Otto, 270), that: “It has become the ac- 
cepted canon of construction of this clause of the Constitu- 
tion as far as it extends.” In the last decision cited, the 
present Court say, that Congress might, ifit pleased, as- 
sume jurisdiction of all quarantine matters at all ports, if 
it were so inclined, aud such power would then be exclu- 
sive, but that in the absence of Congressionnal action, the 
Court is not prepared to say that the quarantine power and 
its necessary regulations does not reside with the States 
themselves.” In alater case, one of the Missouri cattle 
cases, where the State law probibited the introduction of 
Mexican, Texas and Indian Cattle, ( 5 Otto, 472, ) it declared 
the statute unconstitutional, but said: “ While we unhesi- 
tatingly admit that a State may pass sanitary laws for the 
protection of life, liberty, health or property within its bor- - 
ders; while itmay prevent persons and animals suffering 
under contagious or infectious deseases or convicts, ete., 
from entering the State; while fur purpose of self-protection 
it may establish quarantine, and reasonable inspection 
laws, it may not interfere with transportation into and 
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through the State, beyond whatis absolutely necessary for 
its self-protection.” 

7 Howard, 400 and 405. We think that these cases are 
sufficient without multiply:ng citations to establish the 
point that the exercise of quarantine powers, and the collec. 
tion of reasonable fees therefore, by the State, is sustained 
by, the current of decision, as not being a regulation of com- 
meree within the prohibition of the Constitution. It is but 
proper to add that although we have nowhere fond any de- 
cisions denying the power of the State to collect quarantine 
fees, that there are a number of decisions in the suits known 
as the Passenger cases, which deny the right of a State to 
collect a per capita tax on passengers on the ground that it 
is a burden on commerce. The details in those eases, and 
the especial clauses of statutes of the various States de- 
clared unconstitutional, are so various and the distinctions 
drawn are so nice that we do not discuss them here. 


Second —Do the laws of the State contravene paragraph 
6, section 9, article 1 of the Constitution of the United 
States in laying a duty on articles exported from any State 
and by giving a preference to ports of one State over those 
of another ? 


That the paragraph was not intended to apply to quaran- 
tine or inspection laws, is obvious by reference to paragraph 
2 of the folowing article, which provides: “ No State shall, 
without the consent of Congress, lay any imposts or du- 
ties on imports or exports except what may be absolutely ne- 
cessary for executing its inspection lais, and the net produce 
of all duties and imposts, laid by any State on imports or 
exports, shell be for the use of the treasury of the United 
States; and all such laws shall be subject to the revision 
and control of Congress.” Speaking of the former clause, 
Burroughs on Taxation, says, p. 105: “ The States may im- 
pose taxes to execute their inspection and quarantine laws. 
The former must be limited to what is absolutely necessary 
for their execution, and the latter, though generally valid, 
yet if they appear to be in reality a tax on the transit of 
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passengers from foreign countries or from State to State are 
not valid.” 

In 7 Howard, p. 414, Mr. Associate Justice Wayne, in 
summing up the opinions of his associates, Justices McLean 
Catron, McKinley, Grier and himself, says, in discussing 
this very same paragraph: “ That the States of the Union 
may, in the exercise of their police powers, pass quarantine 
and health laws, interdicting vessels coming from foreign 
ports or ports within fhe United States, from landing pas- 
sengers and goods, prescribe the places and time for ves. 
sels to quarantine, and impose penalties upon persons for 
violating the same; and that. such laws, though aff cting 
commerce, tn transit are not regulations of commerce, 
prescribing terms upon which merchandise and persons shail 
be admitted into ports of the United States, but precau- 
tionary regulations to prevent vessels engaged in com- 
merce from introducing disease into the ports to which they 
are bound, and that the States may, in the exercise of such 
police power, without any violation of the power in Congress 
io regulate commerce, exact from the owner or consignee 
of a quarantined vessel and from the passengers on board 
of her, such fees as will pay the Sta‘e the cost of their de- 
tention and of the purification of the vessel, cargo and ap- 
parel of the persons on board.” 

It follows as a nec*ssary co’ollary, we think, that even 
where the ship is not detained, and has no sick on board, 
that an inspection fee can be exacted on the same princi- 
ple. 

Third - Does the State law impose a tonnage tax such as 
prohibited by paragraph 3, section 10, article 1, which pro- 
vides: ** No State shall, without the consent of Congress, lay 
any duty on tonnage, ” 

Burroughs on Taxation, p. 89, says: “ Congress has pre- 
scribed the rules of measurement and computation in ascer- 
taining the tonnage of American ships and vessels. The 
word tonnage in the light of these regulations means the 
contents of the vessel expressed in tons of one hundred cn- 
bical feet. A tax laid upon vessels graduated by this ton- 
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nage isa duty of tonnage. It has been claimed that where 
the owners of the vessel reside in the State, and the tonnage 
is referred to as a mode to determine and ascertwin the tax 
to be assessed, and to furnish a rule to govern the assessors 
in the performance of their duties, the provision is not vio- 
lated, but unsuccessfully in the courts of the United States.” 

The State of Alabama laid a tax ‘on all steamboats, ves- 
sels-and other water craft plying in the navigable waters of 
the State, at the rate of one dollar per ton of the registered 
tonnage thereof, the tax to be assessed at the port where 
the vessels are registered, if practicable, to be demanded of 
the person in charge of the vessel, and if not paid, the ves- 
sel to be seized and sold.’ Cox, a citizen of Alabama, the 
owner of a steamboat enrolled and licebsed for the coasting 
trade, engaged in the navigation of the Alabama, Bigbee 
and Mobile rivers, carrying freight and passengers between 
Mobile and points on those rivers, altogether within the 
limits of the State, paid the tax under protest, and brought 
suit to recover it, on the ground that it was a tonnage tax, 
or duty on tonnage. ‘The Supreme Court of Alabama 
sustained the tax. The Supreme Court of the United States 
reversed the decision, and declared it to be a duty of ton. 
nage, and as such, unconstitutional. It sustained the same 


doctrine in several cases known as the Tonnage cases, of 


which this was one. 12 Wallace, 204. So where, under a 
statute of the State of Virginia, a tax for inspec’ion was laid 
on vessels engaged in the oyster fisheries and an inspection 
fee of three dollars per ton was imposed, the Supreme Court 
held it to be a duty on tonnage, and the statute to be in 
conflict with the Constitution of the United States. (20 
Grattan, 419, 422 ) In the case of Cannon vs. New Orleans, 
20 Wallace, 577, in which the validity of an ordinance 
of the city of New Orleans, imposing a tax of ten per cent: 
per ton ‘on all steamboats which shall moor or land in any 
part of the port New of Orleans,” was called in question, 
the United States Supreme Court decided it to be a duty 
of tonnage, and as such, prohibited by the Constitution of 
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the United States. Mr. Justice Miller, in delivering the 
opinion of the Court, said: 

‘* Whatever more general or more limited view may be 
entertained of the true meaning of this clause, it is perfectly 
clear that a duty or tax, or burden tmposed under the 
authority of the State which is, by the law imposing it, to 
be measured by the capacity of the vessel, and is in its 
essence, a contribution claimed for the privilege of arriving 
or departing from a port of the United States, is within the 
prohibition.” 

This general principle is maintained in numerous other 
old decisions of the Supreme Courts of the various States, 
and of the Supreme Court of the United States. We for- 
bear fiom burdening this brief by citing them, as they only 
reiterate th same principle. We contest ourselves with 
refering to only one of them, as being directly in point. 
The case of Peet vs. Morgan, 19 Wallace, 531, discloses the 
following facts : 

“Charles Morgan filed a bill in the Cireuit Court enjoin- 
ing Peet, the health officers of the port of Galveston, from 
collecting quarantine fees from his steamers, under a law of 
the State of Texas which provided that every vessel arriv- 
ing at the quarantine station .of any town on the coast of 
Texas, should pay five dollars for the first 100 tons, and one 
and a half ceuts for each additional ton.” 

The Circuit Court made the injunction perpetual, and 
Peet appealed to the Supreme Court of the United States. 

The question was: “Can a State lay a tonnage tix on 
vessels owned in foreign ports, and entering her harbors in 
the pursuit of commerce, in order to defray the expenses of 
their quarantive regulations ?” 

Mr. Jastice Davis delivered the opinion of the Court. 
“That the power to establish quarantine laws rests with 
the States, and has not been surrendered to the General 
Government, is settled in Gibbons vs. Ogden. 

The source of a power is an acknowledged right of a 
State to provide for the health of its people, and although 
this power, when set in motion, may, iu a greater or less 
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degree, affect commerce, yet the laws passed in the exercise 
of this power are not enac‘ed for such an object. They are 
enacted for the sole purpose of preserving the public 
health, and if they injuriously affect commerce, Congress, 
under the power to regulate it, may control them. Of ne- 
cessity they operate on vessels in commerce, and may pro- 
duce delay, or inconvenience, but they are still lawful when 
not opposed to any constitutional provision or avy act of 
Congress on the subject. It is evident that the power to 
establish quarautine regulations cannot be executed with- 
out the State possesses the means to raise a revenue for 
their enforcement, but it is equally evident that the means 
used for this purpose must be of such a character as the 
restrictions imposed by the Federal Constitution upon the 
taxing powers of the States authorize. We are not called 
upov in this case to go into the general subject of the lim- 
itations imposed by these restrictions, because the tax in 
question is manifestly outside the jurisdiction of the State 
to impose, as it is a * duty of tonnage” within the meaning 
of the Constitution.” Had the jurisprudence rested here, 
it would, perhaps, seem that any quarantine fee, however 
legal and co stitutional in other respects, if levie | per ton, 
or any number or classification of tonnage, would be un- 
coustitutional. But it must be borne in mind that in the 
Alabams and Virginia ca:es the tonnage tax was jaid as a 
measure of revenue, and in the Texas case last cited, the 
jaw laid the tax on tonnage for quarantine purpose, irres- 
pective of the fact whether any services of inspection, 
granting of certificates, fumigation or other quarantine 
duties were performed. Sv in the Caunon case, 20 Wallace, 
577, the ordinance provided for a payment of a tonnage 
duty, whether use of the wharves was made or not, and 
was levied on all vessels arriving or landing at any point 
within the limits of the corporation of the city. The same 
doctrine is maiatained in 6 Wallace, 31, regard to Port in 
Warden’s fees, and also in 12 Wallace, 205, 
It will be remembered, in the Texas cases, it was laid 
down that “it is evident the power to establish quarantine 
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regulations cannot be executed without the State possesses 
the means of raising a revenue for their enforcement,” but 
the means employed must be constitutional. 

The more recent decisions in analogous cases, sLow that 
where services are rendered aud duties performed by its 
officers or those of delegated power from the State, fees 
regulated on the basis of tonnage are constitutional. In 
the case of the Packet Company vs. Keokuk, p. 81, 95 U, 
S., the Supreme Court held that wharfage fee charged at 
the rate of one dollar on tonnage less than fifty tons, two 
dollars on more than fifty tons and less than one hundred, 
and so on, increasing in the ratio of larger tonnage, was 
constitutional, where the wharfage was actually furnished, 
and said: ‘ Nothing in these cases justifies the assertion, 
that either wharfage or port charges are duties on tonnage, 
merely because they are proportionate to the actual ton- 
nage or cubical capacity of vessel.” We have seen that the 
St. Louis case, the latest, already cited, held the same 
doctrine. The case of Vicksburg vs. Tobin sustained a 
similar ordinance charging wharfage dues according to 
tonnage. It will thus be seen by the latest jurisprudence, 
that where a Stat» or city charges fees for services or 
facilities extended by thew and rendered to vessels, a ton- 
vuge fee can be collected where the State or city has the 
coustitutional right to exact auy fee. 

So iv the recent case of Parke:sbarg & O. R. R. Trans. 
Co. vs. City of Parkersburg, Vol. LL. U. S. Supreme Court 
Reports, p. 738, the saine Court said: “ We think it very 
clear that the ordinance in question can not be regarded as 
imposing any other charge than that of wharfage. The 
fact that the rates charged are graduated by the size or 
tounage of the vessel is of no consequence in the sense of 
the Constitution. This does not make it a duty of tonnage 
in the sense of the Constitution and the acts of Congress. 
So we have expressly decided in several cases,” citing the 
cases we have already mentioned. “ When the Constitu- 
tion declares that no State shall, without the consent of 
Congress, lay any duty on tonnage ° ® and that 
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no vessel ® ° * should be subject to “ tonnage 
tax or duty,” ete., they mean by the phrases “duty of ton- 
nage” and “tonnage tax or duty,” a charge or duty ona 
vessel for the privilege of entering a port.” 

In 95 U.S. 81, before cited, the United States Supreme 
Court reviews its previous decisions and says: “ In Can- 
non vs. New Orleans, the ordinance was held inva'id, not 
because the charge was for wharfage, nor even because it 
was proportioned to the tonnage of vessels, but because the 
charge was not for wharfage or any service rendered. It 
was for stopping in the harbor, though no wharf was used. 
Such also was Northwestern Packet Company vs. St. Paul, 
3 Dill., 454. So in Steamship Company vs. Port Wardens, 
6. Wall., 31, the statute held void imposed a tax upon every 
ship entering the port. This was held to be alike a regula- 
tion of commerce and a duty of tonnage. It was a sover- 
eign exaction, not a charge for compensation. Of the same 
character was the tax, held prohibited in Peet vs Morgan, 
19 ib. 581.” 

The question in this case thus narrows itself down to 

Fourth — Are the fees exacted under the Louisiana Stat- 
ute in question a tax ora “ compensation” for services 
rendered ? Our opponents seem to regard them as unjust, 
unparalleled, and as in no wise benefitting the parties pay- 
ing them, and to be simply an unwarranted tax on com- 
merce. That they are not unprecedented, is shown by the 
admission in the Record that similar charges have been 
levied and collected. Since Colonial times, and in nearly 
all the States, laws similar in their provisions existed 
in most of those Commonwealths at the time of the adop- 
tion of the Federal Coustitution. They exist to-day, in 
neaily every civilized community on the globe. As the 
result of the assemblage of the Luternational Health Con- 
gress held at Paris, the great powers of France, Sardinia, 
Portugal, Turkey avd Toscany, in their “ luternatioual 
Convention.” (Baker on Quarantine, p. 343 et seq.) of 1854, 
provided as the first two essentials fur the maintenance of 
@ proper quarantine : 
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1. “ That all the ships arriving in a port shall pay, with- 
out distinction of flag, certain dues for similar purposes, in 
proportion to their tonnage. ' 

2. © That ships subject to quarantine shall pay besides 
daily dues for their berths.” 

Similar laws have Leen adopted in nearly every other 
commercial nation of the world. 

We have been thus particular in alluding to the colonial 
laws and statutes of commercial nations, because, as we 
shall see, the U. 8S. Supreme Cvuurt has laid great stress 
upon the fact of their existence in similar cases. 

In 12 Howard, 312, they say, in considering the pilotage 
laws of Pennsylvania: 

“Testirg it by the practice of commercial States and 
countries, legislating ou this subject, we find that it has 
usually been deemed necessary to make similar provisions.’, 

In 13 Wallace, 241, the same Court said: The Consti- 
tution took effect on the first Wednesday of Mar-h, 1739. 
Pilot laws existed in several of the States at that time, and 
were subsequently enacted in others. In all such States it 
is believed they have been charged from time to time, 
according to the will of their respective Legislature. Suits 
in the State Courts bave been enforced upon them and 
recoveries had, and many such cases are reported. In none 
of them have we found that the question was raised or a 
doubt expressed as to the validity of the laws or the an- 
thority of the States to enact them.” 

In the same decision just before what we have cited, the 
Court said, after tracing the history of the pilotage laws in 
all countries, and in the several States of the Union, “ But 
con.eding that this provision is a regulation of commerce 
and within the power of Congress upon that subject, it by 
no means follows that it involves the constitutional conflict 
insisted upon by the counsel of the petitioner. 

In the complex system of polity which prevails in this 
country, the powers of government may be dividel into 
four classes : 
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Those which belong exclusively to the Sta‘es. 

Those which belong exclusively to the National Govern- 
ment. 

Those which may be exercised concurrently and inde- 
pendently by both. 

Those which may be exercised by the States, but only 
until Congress shall see fit to act upon the subject. The 
authority of the State then retires and lies in abeyance 
until the occasion for its exercise shall recur. | 

The commercial power lodged by the Constitution in 
Congress is in part of this character. Some of the rules 
presented in the exercise of that power mast, from the 
nature of things, be uniform throughout the country. To 
that extent the power itself must necessarily be exclusive; 
as much so as if it had been so declared to be, by the organic 
law, in express terms. Others may well vary with the 
varying circumstances of different localities. In the latter 
contingency the States may prescribe the rules to be ob- 
served until Congress shall supercede them; the Constitu. 
tion and laws of the United States in such case, as in all 
others to which they apply, being the supreme law of the 
land. This subject, in some of its aspects, was fully con- 
sidered in Gilman vs. Philadelphia. | 

Congress so far from exercising the power of regulating 
the quarantine at the various ports, has uniformly in all 
of its legislation on the subject, recognized the State quar- 
antine laws and has ordered its officers to assist and aid in 
their execution, from General Washingtow’s administration 
down to the national quarantine act. Can it not, in view 
of these historical facts, be said in regard to the quarantine 
law as the United States Supreme Court said in 13 Wallace 
p. 242, in regard to the pilotage laws: 

“This early and long continued practical construction of 
the Constitution by both national and State authorities, as 
affecting the validity of the statutory provisions here in 
question, if a doubt could otherwise exist upon the subject, 
would be entitled to the gravest consideration.” 

102, U. S. 575. 
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Contemporary Exposition practiced for years fixes con- 
straction of laws and Constitution. 1 Cranch, 299, 

In construing the Constitution we must look to the bis- 
tory of the times to ascertain the old law, the mischief and 
the remedy. 12 Pet. 657. 


The Constitution must be construed to carry out its true 
meaning as understood when adopted. 19 Howard, 393. 


Perhaps no stronger illustration of the intent of the 
framers of the Constitution on this sabject can be found 
than in the views expressed on the floor of Congress in the 
fourth Congress, only seven years after the adoption of the 
Constitution, which may be said to be almost contempor- 
wheous With its framing and adoption. We append a copy 
of the history of qnarantine and the bill and debate, as 
reported in the annals of Congress. 

The history of the States shows that in the organization 
of the Federal Government in 1789 several of the sea-boaid 
States had quarantine laws and regulations, adopted by 
our colonial governments, and which had been in effect for 
more than aventury. 

South Carcvlina enacted a quarantive law as early as 
1698, Pennsylvania in 1699, Rhove Island in 1711, New- 
Hampshire in 1714, New York in 1758. Yellow fever bad 
several times been epidemic in seaboard towns, having 
commerce with the West Indies, as at Boston in 1693, Pbi- 
ladelphia in 1699, 1741, 1747, 1762, New York 1702, 1793, 
Charleston 1699. 

But it did not attract general attention nor excite great 
public alarm uutil the full establishment of commerce with 
the West Ludies, after the revolutionary war. 

Yellow fever broke out in New York in 1791 and in Phi- 
lade!phia in 1793, aud in both places it was attributed to 
shipping from the West Indies, 

Iu the latter year the pestilence excited public alarm, 
especially in neighboring States having personal and com- 
mercial intercourse with Philadelphia. New York, Char- 
lestown, Baltimore and Annapolis took active measures 
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and finally established rigid land quarantine against Phi- 
ladelphia. 

At the cose of the last century, when yellow fever 
became widely epidemic, the disease was regarded as con- 
tagious and infectious, and precautionary measures of the 
most rigid character were devised to prevent the contact 
of the sick with the well. Maritime and land quarantines 
were established, and the latter were enforced with the 
trusty shot-gun, as in the recent epidemic of 1878. 

All the scenes of abject fear and cowardice of 1878 had 
their counterpart in 1793. City quarantined against city, 
and State against State, and travelers were subjected to 
the most rude and brutal indignities. 

In December, 1795, the fourth Congress met at Philadel- 
phia at the close of one of the most alarming and wide- 
spread epidemics of yellow fever which, up to that time, 
had ever been known. _" 

The conflicting acts of different State and municipal au- 
thorities, in the adoption and enforcement of measures for 
preventing the importation and spread of yellow fever, had 
excited much comment; the fever was believed to be im- 
ported, and existing quarantines were regirded as ineffi- 
cient, owing to a want of power on the part of the States 
to enforce these regulations. 

Two questions were raised in Congress : 

Ist. Should not the establishment and management of 
quarantine be exclusively the duty of the general govern- 
ment, under the provision of the Constitution empowering 
Congress “to regulate commerce ?” 

2nd. Is not quarantine a police regulation of the State 
or municipality, and hence outside of the provisions of the 
constitution ? 

From the annals of the Congress of the United States it 
appears that on the 28th of April, 1796, Hon. Samuel 
Smith, of Maryland, proposed a resolution to the following 
effect, which was referred to the committee of commerce 
and manufactures to report thereon. | 

“© Resolved, That the President of the United States be 
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authorized to direct such quarantine to be performed on 
all vessels from foreign countries arriving at the ports of: 
the United States as he shall judge necessary.” 

This measure, proposed by the Honorable representative 
from Maryland, was to place the quarantine under the 
direction of the Piesident, who at that time was General 
George Washington. 

The Committee of Commerce and Mauulfactures consisted 
of the following members : 

Goodhue ot Massachusetts, 

Bourne of Rhode Island, 

Livingston of New York, 

Swarbrick of Pennsylvania. 

Smith of Maryland, 

Parker of Virginia, 

Smith of South Carolina, . 

May 7th, 1797, the committee reported a bill to regulate 
quarantine, which was read twice and referred to the com- 
mittee of the whole. 

It was as follows: 

“* Beit enacted, ete , That the President of the United States, 
be, and is hereby authorized to direct at what place or 
station, in the vicinity of the respective ports of entry 
within the Uni'ed States, and for which duration and par- 
ticular periods of time, vessels arriving from foreign ports 
aud places they be directed to perform quarantine.” 

“ Be it enacted. etc, That the President of the United 
States, be, and is hereby, authorized to direct the revenue 
officers, and the officers commanding ports, and revenue 
cutters, to aid in the execution of quirantine, and also the 
execution of these Health laws of the States respectively, 
in such manner as may to him appear necessary.” 

On May 11th, 1796, on motion of Mr. S. Smith, of Mary- 
land, the House resolved itself into a Committee of the 
Whole on the bill regulating quarantine. 

Mr. Heister, of Pennsylvania, objected to the principle 
of the bill, as it proposed to take power from individual 
States to regulate whit respected the health of their citi- 
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zens, and to place it in the President of the United States. 
He thought the invasion would be attended with very great 
inconvenience. Many States lay far distant from the seat 
of government, and before information could be given to 
the President of thea apprehension of any pe-tilence being 
introluced and his answer received, the disease might be 
introduced into the country and great havoc made among 
the citizens. It appeared to him that the government of 
each individual State was better calculated to regulate 
quarantine than the general government ; because upon the 
spot. And if the power was to be transferred from the 
President to the Collectors at each port (that le conceived 
must be the case) it would put a vast deal too much power 
in their hands. 

Mr. Smith, of Maryland, said that each individual State 
might have its own health laws, but the performance of 
quarantine was in the direction of the general government. 
The President of the United States ought to be empowered 
to designate the place where vessels should perform quar 
antine, to enforce the performance, or to determine at what 
time of the year it should commence and end. He denied 
that there was any authority in the State governments to 
regulate quarautine. They could nut command the officer 
of a port to use force to prevent a vessel entering their 
ports; the authority.over him was in the general govern- 
ment. | 

Mr. Kitters, of Pennsylvania, understood that each inde- 
penilent State bad a right to legislate on this subject for 
itself; he believed that each State understoo.l its own con. 
cerns better than the general government, anl therefore 
the regulation might safely be left with them. 

Mr. Milledge, of Georgia, opposed the bill. He said that 
the State from which he came was in the habit of regula- 
ting, and that it would be attended with many inconve- 
niences, if the power was to be placed in the general gov- 
ernment. 

Mr. Giles, of Virginia, said that self-preservation justi- 
fied every State in taking means to prevent the introduc- 
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tion of diseases among the citizens, and he thought the bill 
unnecessary. | 

Mr. Smith, of South Carolina, said the Constitution did 
not give to the State governments the power of stopping 
vessels from coming into their ports. 

May 12th, 1796, Mr. Heister, of Pennsylvania, moved to 
strike out the first section. It appeared to him as if it 
would be taking the power of regulating quarantine from 
any State government and placing it in the hands of the 
collectors of the different ports; and as he believed the 
collectors were interested in. proportion to the quantity of 
goods imported, the health of our citizens and the interest 
of the collectors would be placed in opposition to each 
other. 

Mr. Swarbrick, of Pennsylvania, said, if the section was 
stricken out, the bill would have every desirable effect. 
All that was complained of was that the authority of any 
individual State could not compel vessels to perform quar- 
autine; but ifthe President gave directions to the officers 
of the United States at every port to aid the State govern- 
ment in this respect, every effect would be obtained. The 
first section of the bill was only to direct the time daring 
which quarantine should be performed, and at what partic- 
ular place, which would certainly be best determined by 
the State government. Indeed most of them having 
already fixed the places for the purpose and erected suita- 
ble buildings for the sick, for purifying goods, etc., it 
would be attended with very great inconveniences, if a 
different place were to be fixed upon by the United States, 
It was said that the right of regulating quarantine did not 
reside in the State government; he believed it did, and 
that the individual States had conceived so, was evident 
from the expense which some of them had been at in erect- 
ing buildings, etc., for the purpose. He particalaily allu- 
ded to the provisions made for this purpose by Pennsylva- 
nia, on the Delaware. 

Mr. Bourue, of Rhode letend, opposed the motion; and 
Mr. Sitgreaves, of Pennsylvania, in like manner, beld that 
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the strongest and best reason fora law such as the one 
proposed, is that it is matter of very serious doubt whether 
upon this subject the States had any authority at all, and 
whether all such power is nut vested by the Constitution in 
the Congress, under their general authority to regulate 
commerce and navigation. 

Mr. Milledge, of Georgia, favored the striking out of the 
first section, and advocated the view that the power of 
regulating quarantine rested with the State government. 

‘Savannali, in Georgia, he said, was one thousand miles 
from the seat of government, and from their situation in 
respect to the West Indies, they were very subject to the 
evil of vessels coming in from thence with diseases; and if 
they were to wait until information could be given to the 
President, of their wish to have quarantine performed, aud 
an answer received, the greatest ravages might in the 
meantime take place from pestilential diseases. The State 
of Georgia had a long law on the subject, had always been 
in the habit of regulating quarantine, without consulting 
the general government. ° ° ° ° 

Mr. W. Lyman, of Massachusetts, thought the individual 
States had the sole control orer the regulation of quaran- 
tine. It was, by all means, a regulation which respected the 
health of our fellow-citizens. 

In the town of Boston the small pox was considered as a 
pestilential disease, and they certainly had a right to make 
their regulations accordingly. Ile knew the United States 
could prohibit the importation of goods, but he did not 
think it was in the power of the United States to prevent 
the landing of persons. He believed the bill was unneces- 
sary; that individual States had a right to make such re. 
guiations as were necessary for the preservation of the 
health of their citizens. ° ° ° . 

Mr. Gallatin, of Pennsylvania,, said he did not agree in 
the least with the gentleman from Maryland (Mr. Smith,) 
that the form of regulating quarantine was exclusively in 
the United States. He conceived the only clause in the 
Constitution which could at all countenance such an idea, 


ER GOR Re TN GONE GS i A A EE a Si PU ER ’ gmp 


“ 
ver Ss 


was the article relative to commerce, but he said, the regu- 
lation of commerce had nothing to do with quarantine. It 
was a regulation of internal police It was to preserve the 
health of a certain place, by preventing the introduction of 
pestilential diseases, by preventing persons coming from 
countries where they become prevalent, whether such per- 
son come by land or by water, whether for commerce or for 
pleasure, was of nv importance—they were all matters of 
police. No individual States had thought themselves com- 
petent to prevent the introduction of slaves coming by sea, 
although that al-o might be called a commercial regulation, 
which they had no right to interfere with. And if a ve-sel 
belonging to the gentleman from Maryland was to come to 
the ports of Baltimore or Philadelphia, with a cargo of ne- 
groes, he believed that the government of either place 
would be equal to the preventing of him from landingand dis- 
posing of them, although he would say it was an article of 
commerce. The State governments had also something to 
do with the internal regulations of their ports. That of 
Philadelphia was under the direction of wardens and of 
State laws. He had no objection to the United States as- 
sisting the individual States, in enforcing their quarantine 
regulations, but he had an objection to their asserting that 
they had the sole right of making regulations on that head, 
or of making health laws for the individual States. He 
knew that when the legislatures of the differenf States had 
legislated on the subject, they had thought it an important 
branch of their duty. = ° ° 


Mr. W. Lyman, of Massachusetts, observed that the gen- 
tleman from Maryland (Mr. Smith,) did not make the proper 
distinction. 

Quarantine was not a commefcial regulation! It was a 
regulation for the preservation of health. If commerce was 
incidentally affected, it ought so to be, when the object was 
the preservation of health and life. The United States, it 
was true, could prevent the importation of any goods, 
whether infected or not, but it did not thence follow that 
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they could permit the landing of infectious goods e¢ mtrary 
to the law of any State. 

The several States possessed the sole power over this 
subject. 

They were the best judges of and due exercise of its right 
to preserve health and life was inalienable. The bill was 
not only unnecessary and improper, but it was injudicious 
inteiference with the internal policy of the States; neither 
could the amendment which had been offered by the gentle- 
man from Connecticut (Mr. Hillhouse,) amelivrate the bill ; 
it would be interfering with State policy. If that gentle- 
man had any panics about infectious diseases, be might find 
relief in the laws of the State. If the laws there were not 
competent thereto at present, the gentleman might remon- 
strate to their Legislature, and no doubt could exist, but he 
would be suitably listened to. 

As to the argument that States neglected to make regu- 
Jations, it proved that they supposed them superfluous. 
Whilst they forbear to do anything, it was proof that 
nothing ought to be done. 

The States are the best judges, and had the sole power 
tu determine. 

Mr. Giles, of Virginia, said he did not kuow which State 
had legislated on this subject, and which had snot. He did 
not know that any of the States has not legisl.ted upon it ; 
but if they had not done it, they could doit. The gentle- 
man from Maryland ( Mr. Smith) had said, to regulate 
quarantine was a commercial regulation. ‘They were legis. 
lating not upon commerce, but upon preventing the intro- 
duction of pestilential diseases. Were these objects of 
commerce? Ifa State stops a ship, she does not stop it on 
account of the goods it contains, but because it contains an 
infectious disorder, which if it were considered as an article 
of commerce, certainly might, at least, be a contraband 
article. + ° 4 * * * * * ad 

Mr. Swarbrick, of Pensylvania, said: Commercial regu- 
Jations were placed in the General Government, to prevent 
one State having advantages over another in rcspect to 
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commerce; but with respect to health, every State was cer- 
tainly the best judge, and the claim was imperious; and if 
they were under the power of the Gencral Government, and 
Government was to neglect to take the necessary measures, 
the State would itself take them. ® ° e ° 

The governments of New York and Pennsylvania were in 
the constant habit of preventing ships from entering their 
ports until they bad been examined with respect to their 
healthfulness, 

The State of Pennsylva: ia had been at great expense in 
erecting necessary buildings for the receptions of persons 
and goods infected with disease. It was to be lamented 
that gentlemen had not before found out that this was the 
business of the General Government, for it had been a very 
expensive undertaking for the State of Pennsylvania to 
provide the necessary buildings for carrying their quaran- 
tine and health laws into execution, and they would gladly 
have turned it over to the United States. 

He thought the utility of the business remaining in the 
State Government was evident. ° . e It was 
certainly of first consequence to guard the health of their 
citizens by every possible means. He said at this port they 
had laws respecting wardens, thcre was also in two different 
States inspecticn laws, which in some degree affected com- 
merce, but were not the kind of regulations prohibited by 
the Constitution ; these did not interfere with the rights of 
commerce to regulate commerce. 

Mr. Holland, of North Carolina, said that in an inquiry 
into the subject whether the General Government or State 
Legislatures were the best judges of the measures necessary 
to be taken for the preservation of the health of the several 
States, it would occur that the extent of the country being 
so great, it would be difficult to say what regulations could 
be best suited to all the parts of the Union, for what would 
be salntary and proper for one, might be improper for 
another. Fiom this circumstance it would seem that each 
State should have the power to pass its own laws on this 
bead, and, if so, the first clause should be struck out; to 
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preserve one’s lv alth was an article of self-defense Every 
individual should have his own measures to preserve his 
own health, and each State should judge of the best way of 
doing it for its own districts. The constitution being silent 
in respect to health laws, he supposed the naming of them 
was left to the States themselves. Those whoyet have 
no laws on this subject will make them when necessary. 
The question, in his opinion, was by no means a commer- 
cial one. The gentleman from Maryland, being a commer- 
cial man, may be excused from considering it as one, as 
he readily connects most things with a commercial view. 

Mr. Brent, of Virginia, was in favor of stricking out the 
first clause of this bill under consideration, not from any 
jealousy of that executive, but beciuse the constitution did 
not authorize such an interference. 

If the doctrines of the gentleman from Maryland were 
true, they would swallow up all the authorjty of the State 
Governments. 

They had suggested that if the State Legislatures had the 
power they might use it so as to injure the General Govern- 
ment. He would ask whether this would prove that .they 
did not possess the power? If they possessed the power 
and exercised it so as to injure the interests of the United 
States, the Constitution of the Union, he believed would 
point out aremedy. The gentleman from Sonth Carolina 
had said that if the State Governments were possessed of 
this power they might impair the revenue of the United 
States, and that, therefore, being connected with com. 
merce, the regulating of quarantine must be in the power of 
the General Government. He would ask whether the 
different States had not the power of regulating the inocu- 
Jation for the small-pox ? yet this might be so ordered as to 
affect the trade and commerce of this country and yet no 
one would say that they had not the power of doing this. 

If the construction now contended for was carried to its 
extent, they would be no bounds to it. | 

The States had always been considered as possessing the 
power of regulating quarantine. Such was the opinion at 
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the time of the adoption of the Constitution, and under that 
impression the States had passed laws on the subject; nor 
did he believe that necessity, expediency, or policy required 
that the power should be changed. If this was the case, 
the question could only be brought forward for the purpose 
of establishing a constitutional principle, and which he 
should certain'y oppose. 

The question for striking out the first section was put 
and carried, 46 to 23; and the bill was ordered to be en- 
grossed for a third reading. 

Friday, May 23d, 1796, the bill relative to quarantine was 
read a third time and passed. 

In the Senate, Tuesday, May 2Ist, 1796, Mr. Rutherford, 
of New Jersey, from the committee to whom was referred. 
the bill sent from the House of Representatives, for concur- 
rence, entitled “ An Act relative to quarantine,” reported 
that the bill be amended by inserting, after the word “ that,” 
“until general regulations relative to quarantine are made 
by law.” And on the question to agree to the reports it 
was determined in the negative. 

Wednesday, May 28th, the bill was read a third time and 
passed. Approved, May 27th, 1796. 

It will thus be seen from the preceding record of the 
debate on Quarantine in 1796, the members of Congresa 
who took part in the first discussion after the formation of 
the Federal Union, concerning the relations of the General 
and State Governments on the establishment and adminis- 
tration of maritime quarantine, arrived at the following 
results: 

(a.) Quarantine regulations relative to the preservation 
of the health and lives of the people, and one based upon 
the evident and inalienable rights of Self Preservation. The 
duty of each State to protect its citizens from the impor- 
tation of foreign pestilence was clear and imyerative. 

(b.) The power to establish and enforce quarantine 
regulations had been exercised by the individual Colonies, 
and had never been surrendered to the General Government, 

(c) The establishment and enforcement of quarantine 
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by the individual States, was not a Regulation of Commerce, 
in violation of the provisions of the Federal Constitution ; 
but it was simply the exercise of those police powers by the 
in.lividual States, which we e inalienable, and which had 
not and could not be surrendered to the General Government. 


(d.) The representatives who had themselves been active 
in the securement of the independence of the United Stat: s, 
abd who were familiar with the exalted patriotism and 
great services of General George Washington were not 
willing to place the right of quar sntine in the hands of the 
General Government and invest the first President of the 
United States, © with authority to direct at what place or 
Station in the vicinity of the respective ports of entry within 
the United States, aud for what duration and particular 
periods of time vessels arriving from foreign ports and 
places may be directed to perform quarantine.” 

(f.) The outcome of the entire discussion conducted by 
Smith, of Maryland; Goodhue, of Ma-sachusetts; Bourne, 


of Rhode Island; Livingston, of New York; Swarbiick, of 


Pennsylvania; Parker, of Virginia; Smith, of South Caro- 
lina; Heister, of Pennsylvania; Kittern, of Pennsylvania ; 


Milledge, of Georgia; Giles, of Virginia; Mr. Litgreans, of 


Pennsylvania; Williims, of New York; W. Lyman, of Mas. 
sachusetts ; Hillhouse, of Connecticut ; Gallatin, of Penns) |1- 
vania; Mr. Page, of Virginia; Holland, of North Carolina; 
Brent, of Virginia; was to affirm the right o! the individual 
States to establish quarantine, and to direct the President 
of the United States to sustain and protect them in the 
exercise of said rights. 


This is clearly set forth in that portion of the original bill 
reported by the committees, which was passed by the House 
of Representatives and Senate, and approved May 27th, 
1796. 

“Be it enacted, etc., That the President of the United 
States be, and is hereby, authorized to direct the revenue 
officers and the officers commanding ports and revenue 
cutters, fo aid in the execution of quarantine, an 1 also the 


eR ARR 8h 


sins 9 ices 


exicution of the health laws of the States respectively, in 
such manner as may appear to him necessary.” 

On the 21st of December, 1790, a committee composed of 
Messrs. Lawrence, of New York; Leney, of Maryland ; 
Fitzsimmons, of Pennsylvania; Vinery, of Delaware; and 
Goodbue, of Massachusetts, waS appointed to bring iu a 
bill to establish Health officers in the principal ports of the 
Union: this committee did nct make a report, and the true 
nature or intention of the mvtion appears to have been 
suggested by the petition of the Merchants and other 
inhabitants of Baltimore, presented on the 16th of Decem- 
ber, 1790; “praying that a health officer may be esta- 
blished, or other provision made by law, for protecting 
them from infectious or epidemical diseases brought by 
passengers and others ariiving from foreign countries?” 

Congress, on the 9th of June, 1799, approved the Act of 
the Legislature of Maryland, levying a duty on vessels to 
pay the expenses of its Health officer and quarantine esta_ 
blishment. 

The action of Congress in regard to the Port of B :lu- 
more, is as follows: 

An Act declaring the consent of Congress to an Act of the 
State of Maryland, was passed December 28th, 1793, and 
approved June 9th, 1794. 

Be it enacted, ete., That the consent of Congress be, and 
is hereby, granted and declared to the operation of an Act 
of the General Assembly, of Maryland, passed the 28th of 
December, one thousand seven hundred and ninety-three, 
entitled “ An Act to appoint a Health officer fur the Port 
of Baltimore, in Baltimore county,” so far as to enable the 
State to collect a duty of one cent per ton, on all vessels 
coming into the District of Baltimvre from a foreign voy- 
age, for the purpose of the said Act intended. 

Sec. 2. And be it further enacted, ‘That this Act shall 
continue in foree to the end of the next session of Congress, 
and no longer. 

This Act was subsequently repealed. 

Notwithstanding that yellow fever again prevailed widely 
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during the summer of 1796 and 1797, and _ increa- 
sed the public alarm by the extension of its area and the 
fatality of its attacks; and notwithstanding that during 
the summer of 1798, yellow fever again appeared and at- 
tained the proportions of a natural scourge, prevailing in 
Portsmouth, N. H., Boston and Salem, Mass.; Westerly, 
RK. L.; Hartford, Stonington, New London, Norwalk, Conn.; 
New York; Bridgeton, and Wixbbarg, N. J.; Philadelphia, 
.-Mareus Hook, and Chester, Pa.; Wilmington, Christina, 
Duck Creek, and Neweastle, Del.; Baltimore, Md.; Norfolk, 
Petersburg, and City Point, Va.; Charleston, 8S. C.: Never- 
theless. Congress, reaffirmed the rights of the States to 
establish and maintain local qua'antines. 

President John Adam in his address to the two houses at 
the opening of the third session of the 5th Congress, Decem- 
ber Sth, 1798, thus refers to yellow fever, and the measures 
for its exclusion : 

“ Bat when we reflect that this fatal disorder has within 
a few years made repeated ravages in some of our princi- 
pal sea-ports, and with increased malignity, and when we 
consider the magnitude of the evils arising from the inter- 
ruption of public and private business, whereby the na- 
tional interests are deeply affected, I think it my duty to 
invite the legislation of this union to examire the expedien. 
cy of establishing suitable regulations in aid of the health 
laws of the respective States; fur, there being formed on 
the idea that contagious sickness, was so communicated 
through the channels of commerce, there seems to be a 
necessity that, congress, who alone can regulate trade, 
should frame a system which, while it may tend to preserve 
the general health, may be compatible with the interests of 
commerce and the safety of the revenue.. 

On Wednesday, January 23, 1799, Mr. Smith, of Mary- 
land, chairman of the committee on commerce, reported a 
bill respecting quarantine and health laws, which was read 
and committeed. 

On Monday, January 28, 1799, on motion of Mr. Smith, 
of Maryland, the house went into a com'nittee of the whole, 
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on the bill respecting quarantine and health laws; Mr, 
Rutledge in the chair. 

The bill was read as follows : 

Sec. 1. Be it enacted etc.; That the quarantine and 
other restraints which should be required and established 
by the health laws jof any State, or pnrsuant thereto, res- 
pecting any vessel arriving in, or bonnd to any port, or 
districts, thereof whether from a foreign port or place, or 
from another district of the United States, shall be duly 
observed by the collectors, and all other officers of revenue 
of the United States, appointed and employ ed for the several 
collection districts of such States respectivety, and by the 
masters and crews of the several revenue cutters, and by 
the military officers who shall command in any port or 
station upon the sea-coast; and all such officers of the 
United States shall be, and they are bereby authorized and 
required faithfully to aid in the execution of such quaran- 
tine and health laws according to their respective powers 
and precincts, and as they shall be directed from time to 
time by the secretary of the treasury. Ard the said 
secretary shall be, and is hereby authorized, when a con- 
formity to such quarantine and health laws shall require it, 
und in respect to vessels which shall be subjected thereto, to 
prolong the terms limited for the entry of the same, and 
the report and entry of their cargoes, and to vary or 
dispense with any other regulations applicable to such re- 
ports or entries ; Provided, that nothing herein shall enable 
uny State to collect duty or tonnage or imposts without the 
consent of the Congress of the United States ; and provided 
that no parts of the cargo of any vessel shall, in any case, 
be taken out or unloaded therefrom otherwise than as by 
jaw is allowcd, or according to regulations herein fter es- 
tablished. 

“Sec. 2. And be it further enacted, That when, by the 
health laws of any State, or by the regulations which shall 
be made pursuant theret», any vessel arriving within a 
collection district of such State shall be prohibited from 
coming to the port of entry or delivery by law, established 
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for such district, and it shall be required by such health 
laws that the cargo of such vessel shall, or may be, unladen 
at some other place within or near to such district; the 
collector authorized therein, after due report to him of 
the whole of such cargo, may grant his special warrant or 
permit for the unloading and discharge thereof, under the 
cure of the surveyor, or of one or more inspectors, at some 
other place where such health laws shall permit, and upon 
the conditions and restrictions which shall be directed by 
the secretary of the treasury, or such collector may, for.the 
time, reasonably judge expedient for the securing of the 
public revenue ; provided, that in every such case all of the 
articles of the cargo so to be unladen shall be deposited, at 
the risk of the parties concerned therein, in such public or 
other warehouses o1 enclosures as the collector shall desig. 
nate, there to remain under the joint custody of such collee- 
tor or of the owner or owners, or master or other 
person having charge of such vessel, until the same 
sliall be entirely unladen or discharged, and until the goods, 
wares and merchanilise, which shall be so deposited may be 
safely removed, without contravening such health laws; 
and when such removal m y Le allowed, the collector having 
charge of such goods, wares or merchandise may grant per- 
mits to the respective owners or coOusignees, their factors or 
agents to receive all goods, wares or merchandise which 
shall be entered and whereof the duties accruing shall be 
paid or secured according to law, upon the payment by 
them of a reasonable rate of storage, which shall be fixed 
by the secretary of the treasury, for all public warehouses 
and inclosures, ” 

“Sec. 3. And be it further enacted, That there shall be 
purchased or erected under the orders and with the appro 
bation of the United States, suitable warehouses, with 
wharves and enclosures where goods and merchandise may 
be so unladen and deposited, from any vessel which shall be 
subject to a quarantine or other restraint, pursuant to the 
health laws of any State as aforesaid, at such convenient 
place or places thercin as the safety of the public revenue 
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and the cbservance of such health laws may require ; 
provided, that the sites of all such warehouses and wharves, 
with such other adjoining lands as may be necessary for the 
public uses hereby authorized, shall be ceded to the Uni ed 
States by the State wherein the same may be.” 


“Sec. 4. And be it further enacted, That where, by pre- 
valence of any contagious or epidemical disease in or near 
the place by law established as the port of entry for 
any collection district, it shall become dangerous or incon- 
venient for the collector and other officers of the revenue 
employed therein to continue the discharge of their res- 
pective offices at such port, tle secretary, or in 
his absence, the comptroller of the treasury of the 
United States, may direct and authorize the removal of the 
collector and the other officers employed in his departmeut 
fiom such port to any other more convenieat place within 
or as near as nay be to such collection district, where such 
collector and officers may exercise the same authorities and 
shall be liable to the same duties, according to existing 
circumstances as in such lawful port or district; and 
of such removal public notice shall be given as soon as 
may be. 

On motion of Mr. Levall, of Massachusetts, the follow- 
ing section was added, repealing a law of the first session 
of the Fourth Congress respecting quarantine: 

“Sec. 5. And be it further enact-d, That the act en- 
titled an ‘ Act relative to quarantine,’ passed in the first 
session of the Fourth Congress of the United States, shall 
be and the same is hereby repealed.” 


January 29th, 1799, the bill was read a third time and 
passed. 

In the Senate an additional section was added, permit- 
ting the Chief Justice or the Senior Associate Justices to 
adjourn the Supreme Court in the case of the prevalence of 
a contagious sickness in the District of Columbia. Sim- 
ilar power was conferred upon the judges of the district 
and circuit courts. ’ 
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This amendment was concurred in by the House, and the 
bill as amended was passed. 

The bill was approved February 25th, 1799. 

From the preceding facts and records from the journal of 
Congress it is evident : 

Ist. After the adoption of the Constitution, Congress 
held that the individual States had not divested themselves 
of the power to establish and enforce their own health, 
quarantine and police laws and regulations. 

2d. The acts of Congress passed in 1786 and 1799 not 
only recognized the power of the individual S’ates to make 
their own health and quarantine laws, but they commanded 
the civil and military officers of the General Government to 
conform to and assist in the execution of the health and quar- 
antine laws of each and every State. 

ord, The men who were participating in the struggle for 
colonial independence, and who framed the Constitution of 
the United States. 

A reference to the quarantine laws of the Colouies and 
Sta‘es, as they existed at the time of the adoption of the 
Constitution and at the time of this debate, will show that 
they contained the power to exact fees for inspection, dis- 
infection, ete. As these statues are difficult of access, we, 
for the convenience of the Court, include here extracts 
irom them, even at the risk of overburdening this brief. 

Statutes of S. C., approved April 7th, 1759, Act No. 881, 
section 5, page 80, volume 4: 

V. And be it further enacted by the authority aforesaid, 
That no ship or other vessel which shall come into the port 
of Charlestown aforesaid from any port or place at which 
the commander of Forth Johnson, for the time being, shall 
have received credible infurmation that there is then raging 
the plague or any malignant fever, small-pox, or other con- 
tagious distemper, shall be permitted to pass by the said 
fort until some one of the physicians hereinafter named, 
that is tosay, Dr. Join Moultrie, Dr. David Oliphant, Dr. 
Alexander Gorden, Dr. George Malligan, Dr. Lionel Chal- 
mers, Dr. Samuel Carul, Dr. John Murray, Dr. William 


Marray or Dv. Joun Clelland, shall have visited such ship 
or vessel, and also certified to the commander of the said 
Fort Johnson that all the. sailors, passengers, negroes or 
Saves (if any) and other peop!e on board such ship or ves- 
sel are free and clear from any contagious or infectious dis- 
temper, and the owner or owners or master or commander 
of every such ship or vessel shall and is.or are hereby 
obliged and required to pay such physician a fee of seven 
pounds, ten shillings, curreut money ; and moreovir, the ex- 
pense of the boat and hands to carry down such physician 
to visié the said ship or vessel and to bring bim up again 
to Charlestown. Nor shall any ship or vessel, under the 
like circumstances, be permitted to enter any port or har. 
bor of this Province till some physician or person of expe- 
rience, to be deputed by the persons appointed as afore- 
said respectively, where no physician can be had, shall have 
visited the said ship or vessel, and certified to such persons 
as aforesaid respectively that, to the best of their judgment 
and belief, such ship or vessel and the crew, passengers ne- 
groes or slaves are fiee and clear from any contagious or 
infectious distemper, for which he shall receive a fee of 
seven pounds, ten shillings, current money, together with 
his expenses of going on board and returning, to be paid 
in the manner aforesaid. 

Statutes of S. C., Act 752, approved June 13th, 1747, sec- 
tion 5, page 691, volume 3: 

V. And be it further enacted by the authority aforesaid, 
That no vessel which shall come from any part of America, 
where the commander of Fort Johuson, having received 
information of any plague, malignant fever, small-pox or 
any other cuntagious distemper may be, or the master or 
mate of the said vessel refusing to take the oath tendered 
to him by the said commander of the said port, shall be 
permitted to pass by Fort Johnson till some one of the 
physicians hereinafter mentioned, that is to say, Dr. Jobn 
Lining, Dr. Thomas Dale, Dr. John Moultrie, Dr. John 
Martini, Dr. David Caw or Dr. William Rind, shall have 
visited such vessel and certified to the commander of Fort 


Jvhnson that all persons on board the said vessel are in 


health, and the physician for visiting every such vessel as 
afuresaid shall be paid a fee of seven pounds, ten shillings 
current money, by the owners or masters of such vessel, 
who shall also pay for the expense of the boat to carry such 
physician down. 

Statutes of 8S. C., volume 3, page 773, section 1, Act No. 
720, approved May 29th, 1744: 

I. And be it enacted, by his Excellency, James Glen, 
Esq , Governer in Chief and Captain General iu and over 
his Majesty’s Province of South Carolina, by and with the 
advice of his Majesty’s Honorable Council and the Assem- 
bly of this Province, and by the authority of the same, 
That no ship or veyssel which, after the fifth day of July 
next after the passage of this act, shall arrive or come into 
this Province over the bar of the harbor of Charlestown, 
with negroes from the coast of Africa or e'sewhere, shall be 
permitted, upon any pretense whatever, to come above 
Jvlnsou’s Fort, into Cooper or Ashley river, in this Pro- 
vinee, before all the negroes imported or brought in such 
ship or vessel shall have been landed and put on shore on 
Sullivan’s Island aferesaid, and they shall have remained 
for the spice of ten days, «cr have been carried on shore 
five days in the said space of ten days, or have been on 
shore six hours in each of sail days in the summer and five 
hours in the winter, that they shail be so on shore, at the 
party’s own election, tor the better purifying and cleansing 
the said slaves and vessel from any infectious distemper ; 
any law, usage or custom to the contrary in anywise unot- 
withstanding. Andin cise any negroes or slaves so impor- 
ted and brought into this Province over the bar of the har- 
bor of Charlestown, shall be sold, landed or put on shore 
in any part of this Province before such negroes or slaves 
have been landed and remained by the space of ten days, 
or carried and remained on short five days on Sullivan’s Is- 
land, as aforesaid, (unless such negroes and slaves, upon ap- 
prehension of the dangers of a hurricane or other imminent 
danger, shall, by his Excel'ency the Governor, or the com- 


mander in cuief fur the time being, be removed from thence 
to some other place in this Province without the limits of 
Charlestown,) all such negroes and slaves shall and tkey 
are hereby, declared to be forfeited, the one-half to his Ma 
jesty, for the use of the government of this Province, to be 
applied as the General Assembly, frow time to time, shall 
direct, and the other half to him or them that will inform 
aul sue for the same, to be recovered in any court of record 
in this Province, whereiu no ensign, protection, privilege or 
usage of law shall be admitted or allowed, nor avy more 
than one imparlance. 

Laws of Georgia, 1820, page 190, Act passed December 
l4th, 1793: 

Sec. VIL. Whenever the Governor, or commander in 
chief for the time being shall find it necessary to give any 
or.lers or directions for preventing any contagious distem- 
per being brought into this State, or from any part of this 
State infected therewith into any uninfected part of this 
State, by persons travelling by land or by water, it shall 
and may be lawful fur the said Governor or commander in 
chief, by proclamation fur that purpose to be issued, to pro- 
hibit all and every person or persons coming from 
such infected places to enter into or come within such 
bounds, limits or lines as shall be in sueh proclamation des- 
cribed, for and during such time as shall be therein men- 
tioned, and to appoint boats and sentinels to put the same 
in due execution; and the persons appointed, and every 
one of them, shall have the same power to compel any per- 
son attempting to pass through or within such bounds, li- 
mits or lines to return, as is by this act given to the persons 
to be appointed for seeing quarantine duly performed, and 
shall be liable tothe same penalties for sufferiug persons 
wilfully to pass through or within the same; and all and 
every person and persons wilfully passing through or within 
the said bounds, limits or lines shall be liab‘e to the fine or 
imprisonment hereinbefore directed in case of any persons 
quitting any ship, vessel or boat performing quarantine, and 
to be disposed of as in that case provided. 
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Sec. XI. The health officer of the port of Savannah and 
the visiting physicians of any other po:t that shall visit any 
vessel or vessels, and grant a certificate of the health of the 
crew and passengers on board, or visit the same, if directed 
so todo under ths law, shall be entitled to have and re- 
ceive the following fees from the captain or owner of such 
vessel, before such vessel shall be permitted to enter: For 
every ship, scow, brig or hilander, two dollars; tor every 
schooner, slo »p, perriager or boat, one dollar; coasting ves- 
sels coming from one inlet in the State to another in the 
Same excepted. 

Sec. XIL. And be it further enacted, That from and after 
the passing of this act, every master or commander of any 
ship or vessel, who shall arrive in this State with any ne- 
groes on board, exceeding ten in number, from Africa or 
elsewhere, shall, befure such vessel -be permitted, upon any 
pretense whatever, to enter, be obliged to land and put on 
shore all such negroes, there to remain for and during the 
term of ten days, and shall suffer them to be and remain on 
shore at least six hours in summer, and five hours in winter 
in each of the said ten days, and shall suffer them to be 
and remain on shore at least six hours in summer, and five 
hours in winter, in each of the said ten days, at the parties 
whose election, for the better purifying and cleansing the 
said ship or vessel and slaves from any malignant or couta- 
gious distemper, any law, custom or usage, to the contrary 
notwithstanding. 

February, 1743 : “ An act passed by the General Assembly of 
Rhode Island, in February, 1743, to prevent the spreading of 
small-poxr and other contagious sickness in this colony.” 

The folowing is the preamble: 

‘‘ Whereas, the small-pox and other contagious distem- 
pers have been several times brought into this c»lony by 
masters of ships and other vessels coming from infected 
places, which has proved of pernicious consequence to the 
trade, and greatly endangered the lives of many of the in- 
habitants of this colony, and occasioned a very great ex- 
pense to the town of Newport in part*cular ; 
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“ And whereas the laws to prevent the same, bs reason 
of their great number, and the various occasions on which 
they were made, are become perplexed and intricate. ” 

The first section repeals all laws heretofore m ide r. lating 
thereto, and declares that “ the following rules and orders 
for the future shall be kept and observed” 

The first and second enactments repeat, with but slight 
and unimportant differences, the portious of the law of 
1711. 

The act of 1743 enjoins— 

“That the Governor, Deputy Governor assistants, justi- 
ces and war-lens as aforesaid, be and they are hereby em- 
powered and «directed to send a doctor or other suitable per- 
son t) examine into and to make report to him orthem, res- 
pecting, of the true state of such vessel and the people on 
board, at the charge of the master or commandant of 
said vessel; and the naval officer is hereby forbid to 
clear out sach vessel till said charge ( having been adjudged 
and settled by the Town Council of the town where such 
vessel shall arrive ) is fully satisfied and paid. 

“That the Town Council of Newport or other town as 
aforesaid, be and they are hereby empowcred and directed 
to confine on board said vessel, or send t+» some pest-house, 
all persons, marivers or passengers, or others that came in 
said vessel, for a convenient time until such of them as 
have or are liable to have the small-pox, or other infectious 
distemper, are perfectly recovered and cleansed from said 
distemper, or have passed a suitable quarantine, and also 
other persons that have gone on board such vessel without 
license, as aforesaid, at the charge and expense of such per- 
sons respectively, and also all other persons that came in 
said vessel, until they have been sufficiently aired and 
cleansed. 

‘That the Town Council of the town where snch vessel 
arrives, be and they are hereby empowered and directed to 
appoint two persons to take effectual measures that all 
goods, wares, merchandise imported in such vessels, which 
they think liable to hold and communicate the infection, be 
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landed on some of the islands of the Narragansett Bay, and 
exposed to the sun and air and cleansed, not exceeding ten 
days, nor under six days, before they are permitted to be 
brought into any house, shop or warehouse, other than 
where they are cleansed as aforesaid ; and when such goods 
are sufficiently aired and cleansed, said persons shall give 
the owners or possessors thereof a certificate ; and the Town 
Council shall allow or order said goods to be delivered to 
the owner or owners thereof; and the charge and expense 
of landing, ai:ing and cleansing such goods, wares and 


‘merchandise, shall be borne by the respective owner or 


owners; and all goods that shall be jndged by the Town 
Council not liable to hold the infection shall be delivered to 
the owner or owners, without delay and expense of airing, 
80 soon as may be consistent with the safety of the town in 
regard to parts of the cargo. And all goods, wares or mer- 
chandise imported into any town in this Colony by land 
from any place infected with the small-pox or other conta- 
gious distemper shall be aired, cleansed, at the discretion of 
the Town Council of such town, and at the expense of the 
owner or owners thereof.” 

“That, all goods imported in such vessel as aforesaid, 
that shall be clandestinely landed or brought into any 
house, shop or warehouse—without certificate or allowance 
as aforesaid, or that shall be imported by land as aforesaid, 
and not cleansed or aired by order of the Town Council as 
aforesaid, shall be forfeited ; one-third to and for the use of 
the Colony, and the other two thirds to him or them that 
shall inform and sue, for the same in the inferior courts of 
Common Pleas, in the country where such offence shall be 
committed. And all assistants, justices and wardens are 
hereby empowered and required, upon information given 
them, to seize and secure all such goods, wares and mer- 
chandise in their respective jurisdiction and legal trial. 

“ That, the Town Council of Newport, or other town as 
aforesaid, be, and they are hereby emp >wered and directed 
to fix, settle and adjust all wages and chirges demanded by 
persons employed by them to secure such vessel or to air 
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and cleanse such goods, or to attend upon and nurse such 
person, as aforesaid. And that if any owner, freighter, or 
mariner or passenger, as aforesaid, shall refase to pay such 


wages and charges, so settled, adjusted and fixed by the 
Town Council, that then the Town Treasurer of such town is 
hereby empowered and required to sue for and secure such 
wages and charges, if above five pounds, in the inferior 
court of Common Pleas in the county where such charges 
shall be adjusted and settled; and if under that sum, then 
before any two justices or wardens, as in the ease of other 


actions. 

“And the judges of such Court where the action is 
brought are hereby empowered to lay double co-ts for the 
plaintiff, any law, custom or usage to the contrary notwith- 
standing. - 

‘That for the better security of the payment of what 
charges may arise for the nursing or attendance upon any 
sailor or mariner belonging to such vessel, as aforesaid, the 
master thereof is hereby required to stop paymont of the 
wages due to such mariner fntil certified from the Town 
Council that such charges are fully satisfied and paid, on 
penalty of paying the same so far as the amount of the 
wages so paid by him; and no Court in that Colony shall 
make up judgment for any such wages until satisfaction 
be made as aforesaid. And this act being pleaded in any 
Court, when such wages, if sued for by such mariner, shall 
be a temporary bar of such action, any law, usage or cus- 
tom to the contrary notwithstanding. And the master or 
owner of any servants or slaves on board such vessels, or 
the persons to whom such slaves are consigned, shall pay 
all charges arising from them for their nursery or attend- 
ance. 

‘‘ That the master of any ship or other vessel coming into 
the harbor of Newport who shall refuse to bring to his ves- 
sel when the gunner of Fort George shall fire a shot at bim, 
shall pay ten shillings for the first shot and twenty shillings 
for the second, and five pounds for every shot afterward, to 
and for the use of the Colony, and three shillings to the 
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Naval Officer, as his fee fur receiving the same, who shall 
not clear out said vessel till the same be paid.” 

The remainder of the Act relates to the prevention of 
small-pox from the towns or colonies of New England, and 
to the isolation and control of this disease within the county 
and town of Newport. 

It will be observed that all the essential principles of the 
quarantine system of Louisiana, as established in 1855, had 
been established and enforced by the laws passed by the 
General Assembly of His Majesty’s Colony of Rhode Island 
and Providence Plantations, in relation to quarantine, in 
1711, 1731 and 1743. 

The aets of 1747 and 1748 announced the same princi- 
ples. 

The Act of 1748 declared “ that all the expenses incur- 
red” in confining the sick with contagious diseases on 
board, or in sending them to the pest-house, as well as all 
expenses of nursing and infection, “ shall be at the charge of 
the owners. ” 

The most essential provisions of the Act of 1748 are as 
follows: 

‘© Therefore, be it enacted, That no infected vessel be an- 
chored within one mile of any landing place, under the 
penalty of sixty pounds; that no person shall come on 
shore without a proper license; that a physician shall be 
sent on board to examine the vessel and crew, and make a 
true report of the same; that the Town Council of New- 
port, or other town, shall have power to put a suttable per- 
son on board to prevent communication; that the said 
Council shall have power to confine the people on board or 
send them to the pest-houses, and that all goods arriving in 
such vessels shall be properly aired and cleansed. 

“That all the expenses incurred in consequence of said 
vessels shall be at the charge of the owners. ” 

May, 1752, “ An Act to prevent the small-pox from being 
brought into the Colony by strungers and travellers coming 
from infected districts. ” 
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In May, 1776, the General Assembly passed an Act per- 
mitting inoculation for the small-pox in this Colony. 

An Act was pissed by the General Assembly in 1798 
confirming the sanitary laws entered enacted in 1743 and 
1748, and authorizing the Town Councils to make regala- 
tions for the preservation of the health of the inhabitants, 
and the Governor to appoint health officers in every port 
deemed by him necessary, in order to visit all vessels sus. 
pected of having contagion on board, and to carry into ef- 
fect the provisions of this Act. 

Acts were passed in 1806, 1816, 1822 and 1840 by the 
General Assembly, conferring from time to time on the 
Town Councils, or the Board of Aldermen in the several 
towns, sufficient authority to guard the people agaiust con- 
tagious diseases. 

With regard to the yellow fever and cholera, the Town 
Councils acted efficiently, deriving their authority from the 
ancient laws, given here, against sma)l-pox and other con- 
tagious diseases. 


STATE OF NEW YORK. 


The first quarantine act seems to have been passed by 
the Colonial Legislature in 1755; previous to this date, 
however, there were many acts of the Council of New York, 
as those of September 17, 1702, April, 1714, January 31, 
1716, April 1, 1742, designed to prevent the importation of 
small-pox or other malignant fevers of the West Indies, and 
their spead in the provinces, 

In 1755 the Colonial Legislature of New York passed the 
first quarantine law, entitled “ An act to prevent infectious 
distempers being brought into this Colouy, and to hinder 
the spreading thereof.” | 

Sections 1 and 2 defined the place and mode of perform. 
ing quarantine, and specified the duties of officers and 
pilots, and fixed the penalties for the violations of this act. 

The third section of this law provided for the appoint- 
ment of ** some surgeon or physician to inspect all vessels,” and 
fixed his compensation for this service, and was as follows: 
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“Src. 3. That in case any vessel shall come from any 
place visited with such contagious distemper, or have any 
person or persons on board actually infected with the 
small-pox, yellow fever or other ccntagious distemper, and 
the commander of such vessel, npon demand made as afore- 
said, shall not make a true discovery thereof, such com- 
mandant shall forfeit the sum of five (two) hundred dollars. 
And the Governor or Commandant-in-Chif of this Colony 
is hereby authorized and empowered tu appoint some sur- 
geon or physician to inspect all vessels and persons sus- 
pec‘ed of baving on board, or being visited wi h any of the 
said infectious distempers, who is hereby required imme- 
diately to go on board of such vessel and make strict in- 
quiry in the premises, and report the same accordingly, for 
which inquiry and examination snech surgeon or physician 
shall be paid by the owner or master of the said vessel the 
sum of twenty-eight shillings for each such examination.” 

There is evidence to show that Dr. John Bard was the 
first physician (quarantine officer) appointed under the act 
of 1755, and that he continued in office until he left the 
city in 1773. 

A quarautine act, with similar provisions, wis enacted on 
the ninth day of July, 1756, the only amendment being to 
raise the fee of the surg: on or physician appointed to visit 
or ins;«et vessels from twcnty shillings to one pound eight 
shillings. 

The law of 1756 having lapsed by expirati-n of time, a 
new law, with essentially the same provisious, and retain- 
ing the inspection fee of the quarantine surgeon or physi- 
cian at twenty-eight shillings for each inspection, payable 
by the master or owner of the vessel, was enacted March 
24, 1758, entitled **an act to prevent the bringing in and 
spreading of infectious distempers in the Colony.” 

The law of 1758 was re-enacted December 13, 1763, to 
continue in full furee until January 1, 1768; on the 24th of 
December, 1768, it was continued in full force until Janua- 
ry 1, 1775; it then expired by limitation, and as the Revo- 
lutionary War came on, was not re-enacted. It was not un- 
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til the seventh session of the State Legislature that the 
subject of quarantine again attracted the attention of the 
Governement; and on the fourth of May, 1784, an act was 


passed, entitled “An act to prevent the bringing in and 


spreading of infectious distempers in this State,” which was 
in intent, and nearly ¢n terms, the same as the law of 1758. 
The title was the same as the law ot 1758, except the sub- 
stitution of the word “ State” for that of Colony. 

In the law of 1784 the term “ports and harbors of the 
State ” are substituted for * ports and harbors of this city ;” 
in that of 1758 the health officer was appointed by “the 
Governor or Commander-in-Chiet of the Colony, the person 
so appointed was “some surgeon or physician,’ and in 
1784, “a physician ;” the fee of twenty-eight shillings was 
to be paid the health officer for each visit and report, by the 
commander of such vessel; the fines and forfeitures under 
the Act of 1758 were to be paid, one-third to the informant, 
and the remainder for the support of the Government of the 
Colony, and under the Act of 1784 they were to be applied 
to “*the use and support of the lighthouse at Sandy Hook, 
for the security of cominerce ” 

This law remained in force unchanged for ten years 

Meantime, with the renewal of commerce with the West 
Indies, yellow fever again made its appearance in New 
York. In 1791 it broke out in the neighborhood of Peck 
Slip, and spread to other parts of the town, causing a large 
mortality. Ou the 27th of March, 1794, an Act was passed 
‘To amend the Act of 1784, entitled an Acé to prevent the 
bringing in and spreading of infectious distempers in this 
State.” In the first section it provided that the Act “ shall 
extend to all vessels coming from any port or place whatever.” 

On the first of April, 1796, a new quarantine law was en- 
acted, Section 1 of which provided, “ That a person prac. 
ticiung physic shall be appointed health officer for the city 
of New York, and that seven persons shall be commission- 
ers of the health cffice for said city, and by which several 
names of office the said persons shall be respectively known 
in the law.” 
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Section 2 specifies in regard to quarantinable vessels as 
follows: * All vessels arriving in the port of New York 
from ports beyond the sea, having on board forty passen- 
gers; all vessels arriving in the siid port having on board 
a person sick with a fever; all vessels arriving in the said 
port, on board of which a person may, during the time such 
vessels were at the foreign port from which they last sailed, 
or during their passage thence to the port of New York, 
have died of a fever, and all vessels arriving in the said 
port from places where, at the time of their departure, an 
infectious disease prevailed, shall be subject to quarantine 
of course, ” 

The Governor was authorized to issue his proclamation 
declaring what other vessels to be described as coming from 
the countries, islands or ports therein to be mentioned, 
shall also be subject to quarantine; and to assign the limits 
to the places where all vessels subject to quarantine shall 
come to anchor, and remain until the health officer shall 
have examined them and reported “to some one of the 
commissioners to be free from infection.” The Governor 
was also empowered to prohibit or regulate the intercourse 
by land or water between the State of New York or any 
place or State in the United States where he is informed 
that an infectious disease prevails. 

The commissioners were empowered to remove to the 
quarantine grounds any vessel in the port of New York 
upon which a case of contagious disease appeared, or having 
on board articles which may be apprehended to contain 
infection ; and to cause all persons and articles which may 
have been landed to be arrested and seized and returned to 
the vessel, or removed to the lazarette; also to cause all 
persons coming into the State in violation ofthe proclama- 
tion to be arrested, or if well, to be conveyed to the place 
out of the State from whence they had come, or if sick to be 
removed to the lazarette. 

On the tenth of February, 1797, an act was passed to 
amend the act entitled: “ An act to prevent the bringing 
and spreading of infectious diseases in this State.” 
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[It provided that there “ shall be three pers: ns appointed 
commissioners of the health office of the city of New York,” 
who, with the health officer, were invested with “ all and 
singular the powers granted to the commissioners of the 
health office for the said c¢.ty.” 

‘“ All coasting vessels coming from any place south of 
Cape May, although not subject to quarantine, of course, 
shall be liable to examination, if the health officer shall 
deem it expedient, by some fit person to be by him deputed, 
who shall have such reasonable compensation for his servi- 
ces and paid by the commissioners, as they shall deem 
right.” Quarantine was in all case to continue as many days 
us the commissioners should deem necessary. No vessel 
arriving in the port of New York, otherwise, and subject to 
quarantine of course, shall be exempt from such quarantine 
by reason of having previously touched or entered at any 
port within the United States, unless such vessel shall have 
remained in such port for the space of ten days. 

The health officer was required to report all vessels 
subject to quarantine which he found free from infection 
‘to some one of the said commissioners, and he shall be 
entitled to receive from the master of every vessel to be 
visited by him or coming from a fi reign port, the sum of 
three pounds, and if coming from a port within the United 
States, the sum of thirty-two shillings for his services 
therein ;” he was empowered to put all necessary questions 
to the persons on board any such vessel and to administer 
an oath. 

The person administering the Government was authorized 
10 cause the erection of a building suitable for a lazarette 
on Nutten Island (Governor's Island), “ or on any other land 
which may be deemed more eligible, which other land he is 
hereby authorized to purchase for the people of the State.” 

The Health Officer was to be the physician to the lazarette 
aud the “ Commissioners of the Health Office were to have 
the superintendence thereof, and employ nurses and atten- 
dants, and provide bedding, clothing and provisions, medi- 
cines, and other matters as shall be requisite therein.” 
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All persons removed to the lazarette were “liable to pay 
a reasonable sum for their board, medicine and attendance 
therein,” and the commissioners were to recover by suits in 
their own name, if pay was refused. 

The Health Officer was authorized to destroy infectel 
bedding and clothing arriving in vessels subject to quaran- 
tine. 

It is not necessary, in our argument, to trace in fall the 
growth of the quarantine system of New York, which has 
not only advanced with the growth of this mighty metropo- 
lis, located at the entrance of the great channels through 
which foreign commerce and emigratiou enter the United 
States, but has kept pace with the progress of sanitary 
knowledge, until its equipments have been so perfected that 
they now meet the highest demands of science, and promote 
the highest interest of commerce. 

From these statutes, which are the only ones to which 
we have been able to find access with tLe bunched libraries 
at our command, it will be seen that fees were charged f.r 
inspections irrespective of the fact whether there existed 
disease on board or not. It is also apparent in lieu of them 
that ail negroes imported were inspected and removed from 
ull vessels conveying them and the expenses borne by the 
owuers of the vessels. Inspection was enforced and charged 
for all vessels whom the Governor or other officers designa- 
ted by law had reasonable belief that they might convey in- 
fectious diseases. Thus the principle was thus early asser- 
ted that any vessels deemed suspicious should be inspected 
and inspection fees charged against them. Louisiana has 
only put in practice in her law the same principle. She, 
in common with all other commercial States, has perfected 
her quarantine laws. With the introduction of steam, and 
the consequent rapidity of communication between all ports, 
with the rapid increase of population in the United States 
all the sea-board States have seen that the danger was 
imminent of being infected from nearly any port at any 
moment. From the North small pox and the other conta- 
gious diseases of a colder climate threatened them at all sea- 
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sons ; from the South infectious fevers, and from the East 
cholera, leprosy and other similar diseases were and are 
liable to be introduced at any time. Thus all these States 
have, instead of placing the power of naming suspected pla- 
ces liable to Inspection and inspection fees in the hands of 
particular officers, declared by law that all ports and vessels 
coming therefrom are to be deemed suspected and must be 
inspected and the fees therefor paid by the vessels. It 
is the same principle that permeated aud controlled the 
colonial legislation. Congress has approved and provided 
for the carrying into effect these laws. 

Chief Justice Marshall used the fullowing language to-wit: 

‘ Tbe acts of Congress, passed in 1796 aud 1799, empower- 
“ing and directing the officers of the General Government 
* to conform to and assist in the execution of the quarantine 
‘and health laws of a State, procecd, it is said, upon the 
‘*‘ idea that these laws are constitutional. 

“It is undoubtedly true that they do proceed upon that 
‘idea, and the constitutionality of such laws has never, so 
‘‘ far as we are informed, been denied. 

“ But they do not imply an acknowledgment that a State 
may rightfully regulate commerce with foreigu nations or 
among the States; for they do not imply that such laws 
‘* are an exercise of that power, or enacted with a view to if. 
‘* On the contrary, they are treated as quarantineand health 
‘‘ laws, are so denominated in the acts of Congress, and are 
‘‘ considered as flowing frum the acknowledged power of a 
‘* State to provide for the health of its citizens. But as it 
‘‘has appeared that some of the provisions made for that 
‘ purpose, and in virtue Of this power might interfere with 
‘‘ and be affected by the laws of the United States made for 
“the regulation of commerce, Congress, in that spirit of 
‘‘* harmony and conciliation which ought always to charac- 
“terize governments standing in the relation which the 
union of those of the States have to each other, has directed 
‘‘ its officers to aid in the execution of these laws, and has, 
‘+ in some measure, adapted its own legislation to this object 
“ by making provisions in aid of those of the States. But 
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“in making those provisions the opinion is unequivocally mani- 
‘* fested that Congress may control the State laws so far as it 
“may be necessary tocontrol them for the regulation of com- 
‘ merce” 9 Wheat. 205 

That inspection fees are compensation for selVv.ce is evi- 
dent. 2 

In the pilot cases the U.S. Supreme Court tonched upon 
what is to be considered a service or compensation for ser- 
vice, and has decided that an actual doing of laborer’s work 
is not necessary to coustitute a “ service,” in the eye of law 
for which compensation can be demanded. 12 Howard, p. 
312. 

** There are many cases in which an offer to perform, ac- 
companied by present ability to perform, is deemed by law 
equivalent to performance. The laws of commercial States 
and countries have made an offer of pilotage service one of 
those cases, and we cannot pronounce a law which does this 
to be so far removed from the usual and fit scope of laws 
for the regulation of pilots and pilotage as to be deemed, 
fur this cause, a covert attempt to legislate upon another 
subject under the appearance of legislatiog upon another. ” 

And in 2 Wall. 457, that Court quotes this dcetrine of 
Mr Justice Curtis (the organ of the Court in that case ) 
with approval, aud affirms it. 

So we say here that the inspection of all vessels and ten- 
der to fumigate and disinfect by the quarantine service, the 
mainteaance of the expensive paraphernalia for quarantine 
purposes, ete., are as much a service rendered, by the same 
' reasoning, as in the pilot cases. But it is urged that it is 
no service to a vessel bringing a clear bill of health, what- 
ever it may be to an infected vessel. That it is a service to 
the community at lc rge and not to the vessel inspected. 

We all know the peculiar conformation of the port of New 
Orleans and its wharves, by which vessels are necessarily 
moored alongside each other, in tiers sometimes as many as 
six or eight deep, the crews and passengers of these vessels 
cross from one to the other in egress and ingress from and 
to the shore and to all intents and purposes so far as con. 
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tagion is concerned, must be regarded as living almost 
in the same vessel or house. Can it be said that a com- 
merce thus situated and circumstanced is not benefitted 
and does not derive a peculiar and immense advantage, as 
the result of the quarantine inspection, although some par. 
ticular vesssel may not be infected ? 

That it is for the benefit of the commerce, as well as the 
community at larze is manifest. Thit the quarantine 
service and charges are only raised in the legitimate exer- 
cise of a police power, and not as a measure of general re- 
venue and tax for the State, is evident from the evidence 
in this cause, from which it appears that the quarantine 
fees are insuflicient to maintain the quarantine.service, and 
that the State and Board of Health are obliged each year 
to make up the deficit by revenues from other sources, 
obtained fiom its own citizens by tax. 


RECAPITULATION. 


Our learned opponents concede that the power to estab- 
lish quarantioe existing in the States, prior to the adoption 
of the Constitution, remains unimpaired by the adoption of 
the Constitution. 

Whether this power is inherent absolutely in the States 
or precariously exists until Congress has legislated, is uct 
necessary to be determined. Congress has not legislated. 

Where a charge is made or burden imposed at so 
much per ton, the measuring of the charge or burden by 
the tonnage of the vessel does not, of itself, render the 
charge a tax on tonnage. The power to make the charge, 
not the mere method of fixing its amount, determines its 
validity. 

Now, the statutes attacked as violating the commerce 
and tonnage clauses of the Constitution, impose no tax or 
burden, as such on any vessel. They ordain and es- 
tallish a quarantive; they provide for the inspection of 
every vessel; for fumigation and other precautionary 
measures when deemed essential.’ The onls charge author- 
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ized to be made is a fee for the service of inspection and for 
fumigation when the latter is considered as required. The 
cise, therefore, involves no issue Lut the validity of the 
charge for the service of inspection and fumigation ichen re- 
quired. 

Before discussing this question, we desire especially to 
direct attention to the irrelevancy of the authorities on 
which our learned opponents rely. Questions involving the 
construction of the tonnage and commerce clauses of the 
Constitution have been so frequently before the Supreme 
Court, have been passed on so often and in such various 
phases that it becomes particularly necessary to diserimi- 
nate and analyse the cases in order to determine their ap- 
plication. The cases mainly relied .on are Steamship Com- 
pany vs Port Warden, 6 Wallace 31, and Peet vs. Morgan, 
19th Wall, 581. 

Are these cases at all applicable to the } resent issne ? 

In the Port Warden case a law of this State was declared 
unconstitutional because it imposed a charge on every vessel 
coming to the port of New Orleans, whether any inspection 
was had or not. In other words the ratio decidendi of the 
‘ase is and was want of constitutional power to impose on 
every vessel a charge in favor of the port wardens, 
whether they surveyed the vessel or not. in the present 
crse, as we have seen, the question is the right to a reason- 
able fee, where the inspection is made. , 

The case of Peet vs. Morgan presents a like aspect. By 
a sweeping statute of the State of Texas a charge of so 
much per ton was imposed on every vessel arriving in any 
port in Texas, entirely without any reference to any services 
of inspection or of any other services whatever. In other 
words, like the Port Warden case, Peet vs. Morgan in- 
volved the right to make a charge on the vessel without 
regard to an inspection, or other services, while this case 
presents the question of the power to charge for services 
of inspection actually made. Could more opposite eases 
be supposed than one involving the power to make a charge 
on tonnage for doing nothing and one presenting the right 
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to charge for work actually done? In Transportation Com- 
pany vs. Parkersburg, 107 United States, the Court said, 
speaking of the Port Warden and Peet cases: “The same 
view had previously been taken of an act of the Legisla- 
ture of Louisiana authorizing the Port Wardens of New 
Orleans to demand and receive five dollars from every ves- 
sel arriving in that port, whether called on to perform any 
work or not, ° ° ° ° and of a law of Texas 
which required every vessel arriving in any town on the 
coast of Texas to pay five dollars for the first hundred tons, 
ete. . on pp. 697-98. 

This is the last expression of 3pinion by the Supreme 
Court, as to the significance of Peet vs. Morgan, and the 
Port Warden case. We contend that the line of demarea- 
tion is broad, pliin, unmistakab'e and involves the differ- 
ence between levying a duty on vessels, while doing nothing 
as a consideration, and levying a contribution for a legal and 
valid service. 

The reterence to People vs. Compagnie Generale Transat- 
lantique, 107, U. S. page 60, is, we think, equally irrele- 
vant. The New York statute passed on in that case was as 
follows: See. 1. “ There shall be levied and collected a duty 
of one dollar for every alien passeiger who shall come by 
a vessel from a foreign port to the port of New York.” * 
° e e The Conrt held that the duty was a tax on 
commerce within the statute. Manifestly such was the 
vase. In so faras it was sought to support the exaction 
under the power to pass inspection laws, the Court said : 
‘ We feel quite safe in saying that neither at the time of 
the formation of the Coustitution nor since, has any ins- 
pection law included anything but personal property.” 
Having thus, as we think demonstrated the inapplicability 
of the authorities quoted against us, we will discuss the is- 
sue which we think the case presents, which is: Under the 
quarantine laws can a charge be made for the actual ins- 
pection of vessels arriving at quarantine stations? That 
the power exists in the States to establish quarantine is, 
we have seen, fully conceded. That such admitted power 
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carries with it the power to direct inspection of vessels, is 
equally unquestioned. Having the power to quarantine 
and as an ine‘dent to such quarantine, to provide for ins- 
pection, is the charge for such service a regulation of com. 
merce, or a tax on tonnage within the intendment of the 
Coustitution of the United Stites? We say within the in- 
tendment of the Constitution of the United States, because, 
of course, every possible levy on property of any kind, is in 
a latitudinarian sense, a regulation of commerce. Every 
possible charge on a vessel is a tax on ‘onnage in such 
broad sense. 

Although, as said by Judge Cooley in his Constitutional 
Limitations ‘the line of distinction between that which 
constitutes an interference with commerce, and that which 
is a mere police regulation, is sometimes very dim and 
shadowy,” (p. 586;) we contend that it may be with ac- 
curacy postulated as follows: 


I. 


That an act of the State by which it makes a charge for 
alegal service, is neithera regulation of commerce, or a 
tax on tonnage. The very absence of authority against the 
proposition is its strongest affirmance. It is not denied 
that at the time of the adoption of the Constitution of the 
Uuited States, the Colonial and Confederated Governments 
had ordained quarantine, had provided for inspection there- 
under, and made a eharge for the service so rendered. It 
is equally unquestioned that since the adoption of the 
Constitution, the quarantine laws of New York and other 
States, have made a charge for inspection. 

Does this not show not only the contemporaneous, but 
also continued construction of the Constitution, which has 
obtained. We have shown in the former part of this brief that 
not only at the time of the adoption of the Constitution and 
since, but everywhere by publicists and deliberative bodies, 
the quarantine power was considered and entreated as em- 
bracing ex vi terminorum the right to inspect and the au- 
thority to charge for inspection service. Now, it being un- 
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doubted that the right in the States toestablish quarantine 
is reserved, does it not of necessity follow that the existence 
of the power carries with it those incidents, which at all 
times and under all circumstances, have been considered 
and practically treated as a pirt of the quarantine power. 
In fact, the concession of the power in the State to establish 
quarantine, cirries with it, as se think, the whole case. 
The existence of the right to ordain quarantine, means qua- 
rantine as usual'y and at all times nnderstood. Quarantiae, 
as thus defined embraces the power to inspect vessels and to 
charge for the service of inspection, therefore quarantine in 
the States includes like incidental power. 
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But there is an implication in favor of the power to 
charge for the service of inspection, more direct than that 
which tlows fiom the general understanding of the quaran 
tine power, and the insidental authority usually attributed 
to it. 

We have shown in this brief that at the time of the 
wloption of the Constitution of the United States, the 
quarantine Jaws of the various States provided for the 
inspection of vessels aval made reasonable charge there- 
for, We ask careful attention to the reference to the 
colonial legislation as collected in the b ief hitherto fi'ed. 
That the adoption of the Constitution has left unimpaired in 
the States (at all event~ until Congress has legislated), the 
power to quarantine and inspect, is as we have seen, re- 
moved beyond controversy. Now then, we maintain that 
leaving in the States the power to quarantine and inspect, 
that which was then considered as an incident to the power 
to quarantine, remained with the power to which as an in- 
cident it adhered. Quarantine existing in the colonial gov- 
ernments, embraced the authority to provide for the in- 
pection of every vessel and to charge therefor, the power 
was so exerc'sed by the colonial goveruments at the time 
of the adoption of the Constitution. The Constitution left 
in the States the power to ordain quarantine, to regulate its 
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exercise. Fhe power having been left where it was lodged, 
when the Constitution was adopted, remains unshorn of 
any of the incidents which it imported at the time of the 
«& option of the Constitution. 

In other words, the authority to quarantine, as existivug 
and exercised by the colonial governments, having been 
left in the States, was suv lett unimpaired of any of its ac- 
vessories. Ludeed, the proposition seems to us unanswer- 
able. Hither the Constitution, by its adoption, abrogated 
‘the power to quarantine oc it did not. If it did, we have no 
case. If it did not, the avevssory right continues to exist 
with the life of the power fron which its being tlows. Our 
learned oppoueuts, Wwe submit, du oot sufficiently repel the 
force of the above reasoning. Tuey admit that the power 
to quarantine, has been left by the Constitution in the 
States, but urge that as the fee fur actual luspection as 
cuarged by the Colonies is a tax on tonnage or a regulation 
of commerce, therefure it can be no longer collected by the 
States. This is mere petitio principii. The very question 
Which this case presents is whether a charge for inspection 
is a tax on tonnage, or a regulation of commerce. The very 
argument is that existing iv the Colonies as as incidental 
quarantine po wer, its further exercise was not inhibited, be- 
cause it Was hot expressly and particularly forbidden by the 
Constitution. 

By analogy of reasoning, our theory has been frequently 
sanctioned by the Suprems Court of the United States. Ip 
Turner vs. Maryland, 107 United States, page 33, the vali- 
dity of a law of the State of Maryland was assailed because 
of its claimed violation of the tounage and commerce clauses 
of the Coustitution. The Maryland stitute provided for an 
inspection of tubacco and made a charge for the service of 
the inspector. The Court held the law constitutional. In 
that case as in this it was unquestioned thit the power to 
pass Luspection laws remained in the State. There as here 
it was claimed that despite the power to pass the inspection 
laws—the charze for the same was unconstitutional. The 
Court overruled this p etention. One of the most persu.- 


sive views stated by Mr. Justice Miller was predicated on 
the fact, that the colonial laws existing at the time of the 
adoption of the Constitution, were guides by which to de- 
termine the nature and extent of the power of the State as 
to inspection, under the Constitution. 

Speaking of the colonial laws in force at the time of the 
adoption of the Constitution, the opinion says: “ In view of 
such legislation existing at the time the Constitution of the 
United States was adopted and ratified by the original 
States, known to the framers of the Constitution, whocime 
from the various States and called inspection laws in those 
States, it fullows that the Constitution, in speaking of “ in- 
spection laws, included such laws and iatended to reserve 
the States the power of continuing to pass such laws—even 
though to carry them out * * ° . it became 
necessary to impose charges which amounted to duties or 
imposts on exports to an extent absolutely necessary to execute 
such laws.” We have already called attention to the fact 
that in Compagnie Generale Transatlantique the scope of 
the colonial legislation on a pirticular subject was referred 
to as a test of the limit of the power of the States on the 
same subject—when within the power of the latter after the 
adoption of the Constitution. A like process of reasoning 
was availed of in Cooley vs. Port Warden, 12 Howard, 299; 
in Steamship Company vs. Joliffi, 2 Wallace. 
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Apart from the cogency of these views it is manifest that 
an adequate charge for the service of quarantine inspection 
is not a tonnage tax or a regulation of commerce. The sour- 
ce whence comes the power to do the act for which the 
charge is made seem; to have been made the test in Gib- 
bons vs. Ogden. 9 Vheatoa, p. 203; Turner vs. Maryland, 
107 U.S., 51. : 

The right to direct the quarantine inspection arises not 
from any assertion of governmental authority, to regulate 
commerce or tax tonnage, but from the power to establish 
quarantine. Authority flowing from a valid and Constitu- 


tional exercise of power, does not bicome constitutionally 
inoperative, because by its exercise, as was said in Gibbons 
vs. Ogden, it ** may have a remote and considerable influence 
on commerce.” The power is the test, not the mere indirect 
effect to come from the exercise of an incident adhering to 
it by necessary implication. Such is the distinction uni- 
formly maintained in the books. 

Thus in Cooley vs. the Port Wardens, 12th Howard, 299, 
the charge for pilotage was maintained even where no ser- 
vice was actually rendered, because the charge was an inci- 
dent to the unquestioned right to regulate pilotage. In 
Turner vs. Maryland, 107 U. 8S. 38, the charge of an ins- 
pector was held valid because the power to make the ins- 
pection was beyond cavil. In Transportation Company vs. 
Parkersburg, 107 U.S., 692, a charge of so much per ton 
for landing at a wharf, was upheld because flowing from 
the power to establish wharves. 

In every case the qnestion has been one of power to do 
the act for which the charge was made. Now, it cannot be 
said that quarantine inspection is not an incident to quar- 
antine authority. We have seen, that not only on the Con- 
tinent, but in the Colonial Governments, almost coeval 
with their birth and continuing during their existence, 
quarantine, quarantine inspection, and the charges there- 
for, went hand in hand. 

In speaking of the charge for pilotage, where the service 
of the pilot was not called for, Mr. Justice Curtis, in 
Cooley vs. Port Wardens, said: “ Testing it by the prac- 
tice of commercial States and countries legislating on this 
subject, we find that it has been usually deemed necessary 
to make similar provisons. Numerous laws of this kind are 
cited in the learned argument of the counsel for the defen- 
dant in error, and their fitness as a part of a system of pilot- 
age in many places may be inferred from their existence in so 
many different States and countries.” The italics are our own. 
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IV. 

But the charge for the service of inspection is so patently 
not a tax on tonnage—or a regulation of commerce, that 
irrespective of the other views, its validity should be up- 
held. In Cooley vs. Port Wardens, as we have seen, a 
charge for the service of a pilot was supported, although 
the master of a vessel declined to allow the pilot to render 
services. Mr. Justice Curtis saying, as the organ of the 
Court: ‘* There are many cases in which an offer to per- 
form, accompanied by present abilily to perform, is deemed 
by law equivalent to performance, ” 

In Turner vs. Maryland, the Court said: “The necessity 
thus existing for subjecting the hogshead to inspection un- 
der all circumstances, a charge of some kind was proper 
* * * Such charge appears to be a charge for service 
properly rendered.” The inspection directed by the laws 
of this State are directly a service to the vessel. That it 
would be a lawful exercise uf legislative power for the State 
law to cause every vessel to endure detention at quaran- 
tine, is unquestioned. As a service to the vessel, for the 
purpose of avoiding the cost to the ship and the loss to 
commerce, the law has provided an inspection to avoid 
what would become the otherwise imperative detention. 

This marks the difference between this and the Port 
Warden case, 6 Wallace, 31. There was no authority in the 
State to detain a vessel for the purpose of matters coming 
within the scope of a Port Warden’s duty. In this case the 
power of the State to provide detention for the purpose of 
quarantine is undoubted. If she, in the interest of com- 
merce and of the vessel, provides an inspection in order to 
avoid the restraints of quarantine, the ship is the imme liate 
beneficiary of the service of inspection. 

¥ 

The record shows that the receipts from quarantine do no 

more than pay the actual cost of the various stations 


What is required beyond, comes from the public treasury. 
It is idle therefore to consider this as a case involving on 


the part of the State an attempt to raise revenue by indi- 
rection. If the State sought within her legal powers by 
subterfuge and indirection to so do, it may be doubted 
whether the remedy must not come from Congress. It may 
be doubted, says the Court, in Turner vs. Maryland, “ whe- 
ther it is not exclusively the province of Congress and not 
at all of a Court to decide whether a charge or duty under 
an inspection law is, or not, excessive. 

Again in Transportation Co. vs. Parkersburg, 107 U. S. 
695: “ The allegation of the bill, that it is not real whar- 
fage,but a duty of tonnage in the name and under the pre- 
text of wharfage, cannot be received’ against the terms of 
the ordinance itself. This would open the door to an en- 
quiry in every case of wharfage alleged to be unreasonable, 
which would lead to great inconvenience and confusion. ” 

Respectfully submitted, 
F. C. ZACHARIE, 
ALBERT VOORHIES, 


Attorney;. 
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the part of the State an attempt to raise revenue by indl- 
rection. If the State sought within her legal powers by 
subterfuge and indirection to so do, it may be doubted 
whether the remedy must not come from Congress. It may 
be doubted, says the Court, in Turner vs. Maryland, * whe- 
ther it is not exclusively the province of Congress and not 
at all of a Court to decide whether a charge or duty under 
an inspection law is, or not, excessive. 

Again in Transportation Co. vs. Parkersburg, 107 U. 8S. 
695: “ The allegation of the bill, that it is not real whar- 
fage,but a duty of tonnage in the name and under the pre- 
text of wharfage, cannot be received against the terms of 
the ordinance itself. This would open the door to an en- 
quiry in every case of wharfage alleged to be unreasonable, 
which would lead to great inconvenience and confusion. ” 

Respectfully submitted, 
F.C. ZACHARIE, 
ALBERT VOORHIES., 


Attorney 
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MORGAN’S LOUISIANA AND TEXAS RAILROAD AND 
STEAMSHIP COMPANY, PLAINTIFF IN ERROR, 
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THE BOARD OF HEALTH OF THE STATE OF LOUISIANA, 
AND THE STATE OF LOUISIANA. 
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ai ~ 7 ‘util - : - . eae ee er ae eee 
a - lee... , ’ a - ‘ a —— 


{ 


i i ee 


1 


- <?- 


* 


a. 


) 


SUPREME COURT OF THE UNITED STATES. 


No, 59°. 


MORGAN’S LOUISIANA AND TEXAS RAILROAD AND 
STEAMSHIP. COMPANY 


ves, 


tHE BOARD OF HEALTH OF TILE STATE OF LOUISIANA, 
AND THE STATE OF LOUISIANA. 


To the Honorable Chicf Justice and Associate Justices of the Supreme 
Court of the United States: 


Now appear the State of Louisiana, through its counsel, Milton J. 
Cunningiam, Attorney General of sail State, and the Board of 
Health of Loutsiana, a political quasi corporation, to. whom a part ot 
the police powers of the Government of the State of Louisiana is 
delegated, under the laws of the State, through its counsel, F. C. 
Aachare aud Albert Voorhies,—detendants in error in the above en- 
titled cause,—suggesting the following reasons for the purpose of hav- 
ing said cause advaneed tor trial on the docket of this Honorable 
Court: 

That on Nov. 38, 1882, said plaintiff in error, Morgan’s Louisiana 
and Texas Railroad and Steamship Company, proceeded by injunction 
against said Board of Health of Louisiana, to prevent the enforce 
ment of the provisions of the Louisiana Statute, No. 69, A. D, 1882, 
regulating quarantine dues for what Is called, in the petition, inspec- 
tion and fumigation services, on the alleged grounds that said imposi- 
tion constitutes a duty on tonuage and a regulation of commerce, and, 
as such, are in violation of the Constitution of the United States. 

That writs of injunction were issued by the Civil District Court of 
the Parish of Orleans, “restraining and enjoining said Board of 
Health of Louisiana trom collecting or attempting to collect fees or 
charges, called quarantine or fumigating dues, or from collecting or 
attempting to colleet from plaintiff's steamers, called: the New York, 
Algiers, Morgan City, Lone Star, Chalmette, Excelsior, Morgan, Whitney, 
Hutchinson, Hewes, Gussie, City of Norfolk, Harlan, I. C. Harris, 
Aransas, Clinton, St. Mary, and others, under said Act No. 69 of 18382, 
or other existing statutes of Louisiana, any charge, fee or duty, for or 
in aid of the quarantine system of this State,”—‘and from seizing or 
detaining any of said vessels, or from making distinction in the exam- 
ination and fumigation of said vessels, night or day, from other ves 
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~ SUPREME COURT OF THE UNITED STATES 


No. 552. 


MORGAN’S LOUISIANA AND TEXAS RAILROAD AND 
STEAMSHIP COMPANY 


v8. 


THE BOARD OF HEALTH OF THE STATE OF LOUISIANA, 
AND THE STATE OF LOUISIANA. 


To the Honorable Chicf Justice and Associate Justices of the Supreme 
Court of the United States: 


Now appear the State of Louisiana, through its counsel, Milton J. 
Cunningham, Attorney General of said State, and the Board of 
Health of Louisiana, a political quasi corporation, to whom a part of 
the police powers of the Government of the State of Louisiana is 
delegated, under the laws of the State, through its counsel, F. O. 
Zacharie and Albert Vovrhies,—defendants in error in the above en- 
titled cause,—suggesting the following reasons for the purpose of hav- 
ing said cause advaneed for trial on the docket of this Honorable 
Court: 

That on Nov. 8, 1882, said plaintiff in error, Morgan’s Louisiana 
‘ and Texas Railroad and Steamship Company, proceeded by injunction 
. against said Board of Health of Louisiana, to prevent the enforce- 

ment of the provisions of the Louisiana Statute, No. 69, A. D. 1882, 
regulating quarantine dues for what is called, in the petition, inspec- 
tion and fumigation services, on the alleged grounds that said imposi- = 
tion constitutes a duty on tonuage and a regulation of commerce, and, (ae 
as such, are in violation of the Uonstitution of the United States. : 

That writs of injauction were issued by the Civil District Court of 
the Parish of Orleans, “restraining and enjoining said Board of 
Health of Louisiana from collecting or attempting to collect fees or 
charges, called quarantine or fumigating dues, or from collecting or 
attempting to collect from plaintiff's steamers, called: the New York, 
Algiers, Morgan City, Lone Star, Chalmette, Excelsior, Morgan, Whitney, 
Hutchinson, Hewes, Gussie, City of Norfolk, Harlan, I. C. Harrie, 
Aransas, Clinton, St. Mary, and others, under said Act No. 69 of 1882, 
or other existing statutes of Louisiana, any charge, fee or duty, for or 
in aid of the quarantine system of this State,”—“and trom seizing or 
detaining any of said v or from making distinction in the exam- 
ination and fumigation of said vessels, night or day, from ether ves- 
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longer, or in any manner treating them differently from vessels paying 
charges........” 

That, upon the issuance of said writ of injunction to, and the join- 
ing of issue by the said Board of Health, in the above entitled cause, 
the State of Louisiana intervened through its then Attorney General, 
Hon. J. C. Egan; joining said defendant, and praying for the dissolu- 
tion of said injunction. 

That the said Civil istrict Court, upon trial of said issues, made 
the injunction perpetual; whereupon an appeal was taken thereon to 
the Supreme Court of Louisiana, ou joint motiou of the State of Lonu- 
isiana and of the Board of Health of Louisiana; that, on the hearing 
of said appeal, the Supreme Court of Louisiana reversed said jndg- 
ment of the Civil District Court, and rendered a final judgment in 
favor of the State of Louisiana and of the Board of Health of Lou- 
isigna, against said plaintiff. 

That said plaintiff thereupon had said cause removed to this Hon- 
orable Court, by writ of error from the Supreme Court of Louisiana. 

That both defendauts in error fear that said cause may not be 
reached at the present October term of this Honorable Ccurt, as it 
stands No. 552 of its docket. 

That there are special and peculiar circumstances why said cause 
should be taken out of its order, and advanced, so as to have an early 
decision ; that it involves and affects matters of general pu le inter- 
est; that said writ of injunction thwarts the quarantine laws of Lou- 
isiana and embarasses the said Board of Health in carrying on meas- 
ures, having for their object to protect the State of Lousiana and 
other States of the Mississippi Valley against the introduction of yel- 
low fever, cholera and pestilence ; and the question in dispute therein 
will and does embarrass the operations of the State of Louisiana 

That said writ of injunction interferes materially with the finances 
of said Board of Health; that said plaintiff company have, since the 
date of its issuance up to the present time, withheld dues amounting 
in the aggregate to the sum of twenty-four thousand and seveuty-five 
dollar ($24,075), or more, as per annexed exhibit, made a part hereof. 

That other vessels, likewise engaged in the coasting and foreign 
trade, are likewise refusing to pay similar dues for mere quarantine 
services ; that the Cromwell Line Steamship Company have withheld 
payment of said quarantine dues. to an aggregate sum of eleven 
thousand three hundred and thirty dollars ($11,330) or more. 

That the refusal to pay said dues for quarantine services has in the 
past impaired, and will, in the future, continue to impair the efficiency 
of said Board of Health; since said dues are allowed to said Board of 
Heaith, strictly for quarantine purposes; and as a matter of fact. said 
Board of Health has been, and is still in need of said resources, in 
order fully to discharge its duties in the premises. 

W herefore defendants in error respectiully move that the above en- 
titled cause be advanced on the docket of this Honorable Court, and 
be allowed an early trial. 

M. J. CUNNINGHAM, 


Attorney General. 
F, C. ZACHARIB, 
ALBERT VOORHIES, 
Of Counsel for Board of Health of Louisiana. 
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BOARD OF HEALTH, &¢., AND STATE OF LOUISIANA. 93 


Before me, the undersigned authority, appeared Dr. Joseph Holt, 
President of the Board of Health of Louisiana, and S. 8S. Herrick, 
Secretary of said Board, who, being duly sworn, say that the facts and 
allegations contained in the foregoing motion are true and correct, to 
the best of their knowledge and belief. 

. JOSEPH HOLT, M. D. 
S. S. HERRICK, M. D. 

Sworn to and subsevibed before me, this 23d day of October, A D., 
18585. 

M. VOORHIES, 
Notary Public. 


STATEMENT of the amount due the Board of Health of the State of 
Louisiana by the Morgan Steamship Company, for quarantine 
charges on steamers belonging to said company, from June 1, 1874, 
to Oct. 1, 1885, via the Mississippi Quarantine Station : 


Amount due and unpaid from June 1 to Der, 31, 1874...... $310 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1875...... 520 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1876. ..... 910 00 
Amount due and unpaid from Jan, 1 to Dee. 31, 1877...... 810 00 
Amount due and unpaid from Jan. Ll to Dee. 351, 1878. .... 695 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1879... ... 1,120 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1880...... 1,805 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1881...... 1,600 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1882...... 2,635 00 
Amount due and unpaid from Jan. 1 to Dee, 31, 1883...... 3.930 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1884...... 6,660 00 
Amount due and unpaid from Jan. 1 to Oct.’ 1, 1885...... 3,030 00 

Chrand Cees < vvcewse si ct dds etree veeccv scovcstenal $24,075 00 


STATE OF LOUISIANA, } 
Parish of Orleans. § 
Before me, the undersigned notary, appeared Dr. Joseph Holt, 
President of the Board of Health of the State of Louisiana, and Dr. 
S. S. Herrick, Secretary and Treasurer of said Board of Health, who, 
being daly sworn, say that the facts and figures contained in the 
foregoing account are true and correct, as taken from the books of 
the Board of Health, to the best of their knowledge and belief. 
JOSEPH HOLT, M. D, 
President Board of Health, State of Louisiana, 
S. S. HERRICK. 
Sworn to and subscribed, A. D., Oct. 23, 1885: 


B. B. HOWARD, Notarg. 
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STATEMENT of the amount due the Board of Health of the State of 
Louisiana by the Cromwell Line Steamship Company, for quaran- 
tine charges on steamers belonging to said company, from June 1, 
1874, to Oct. 1, 1885, via the Mississippi Quarantine Station : 

Amount due and unpaid from June 1 1874, to Dec. 31, 1874 440 00 


Amount due and unpaid from Jan. 1 to Dec. 31, 1875...... 1,080 00 
Amount due and anpaid from Jan. 1 to Dec. 31, 1876...... 700 00 
Amount due and unpaid from Jan. 1 to Dee, 31, 1877...... 400 00 
Amount due and unpaid from Jan. 1 to Dee. 51, 1878...... 505 00 
Amount due and unpaid from Jan. 1 to Dee. 51, 1879...... 795 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1880...... 825 00 
Amount due and unpaid from Jan 1 to Dec. 31, 1831...... 780 00 
Amoynt due and unpaid from Jan. 1 to Dee. 31, 1882...... 1,185 00 
Amount due and unpaid from Jun. 1 to Dee. 31, 18835...... 1,770 00 
Amount due and unpaid from Jan. 1 to Dee. 31, 1584...... 1,650 00 
Amount due and unpaid from Jan. 1 to Oct. 1, 1885...... 1,200 00 

NE SOON Pb cu ebine hd hess 6 bE ses ce vd cian cadtbaeeds $11,330 00 


STATE OF LOUISIANA, } 
Parish of Orleans. § 


Before me, the undersigned notary, appeared Dr. Joseph Holt, 
President of the Board of Health of the State of Louisiana, and S. 8. 
Herrick, M. D., Secretary and Treasurer of said Board, who, being 
duly sworn, say that the facts and figures contained in the foregoing 
account are true and correct, to the best of their knowledge and 
belief, as taken trom the books of the Board of Health. 


JOSEPH HOLT, M. D., 
President Board of Health, State of Louisiana. 
S. S. HERRICK. 
Sworn to and subscribed before me, this 23d day of Oct. 1885. 


B. B. HOWARD, 
Notary Public. 
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W asuineton, D. C., April 26th, 1886. 


If the Court please: The question as now presented, as 
to the degree of interference between the recognized health 
and police powers, which belong exclusively to the States, 
and the certain powers that are accorded to the Federal 
Government in regard to commerce and revenue on com- 
merce, I think is free from some of the attendant circum- 
stances that have controlled decision in cases that have here- 
tofore been presented before this court. The question is in 
its nature an interesting one, It is a difficult question to 
distribute to a General Government the control of ports 
for the purpose of commerce and revenue, and absolutely 
4 retain for the States the control and right, in those ports, 

on the mere question and motive and duty of public health. 

Am I not right in stating that under the Constitution, 
as it now stands, those two subjects are thus firmly discrim- 
inated in the partition of authority between Federal Gov- 
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ernment and the States? In the first place, there is noth- 
ing in the Constitution that has the least reference to an 
encroachment upon, or a regulation of, the subject of 
health, either internally or in regard to the external ports. 
In the debates of the Constitution, which brought it into 
existence, there never was raised a notion that this vital, 
inherent, domestic question of health was to be accorded 
to the General Government in the least degree or under 
any motive. Indeed, the range upon which and for which 
powers were to be parted with by the States, then a part 
of their complete fund of power and authority, and were 
to be bestowed upon the Federal Government, in refer- 
ence to the objects of the Constitution of the Union 
and the Government of the Union, excluded from the 
province of debate any pretension that the Government 
ment needed those powers in regard to health, or that the 
States could possibly part with any portion of them. So, 
too, since the Constitution has been in operation, Congress 
has abstained entirely from an affirmative administrative, 
or even regulative, matter of the external ports in regard 
to domestic health. More than that, when an elaborate 
statute, in 1799, was passed, and which has remained on 
the statute book ever since unchanged, unquestioned and 
undoubted in its wisdom, it came only to the aid of the 
powers of the States in maintenance of the duty as well as 
of the authority that the States were charged with in that 
regard. I need not urge that in the nature of health and 
quarantine against the invasion of pestilence, that question 
is for the moment the supreme question. Commerce for 
trade, commerce for wealth, commerce for revenue, great 
and vast as those interests may be, great as its authority, 
great as the efficacies of the clauses of the Constitution in 


its ample maintenance, when the question of invasion of 


pestilence to corrupt the health and destroy the people 
arises, that is the supreme question then. Commerce must 
be laid aside in every degree if the exigency of the situa- 
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tion shall require it. Vessels may be excluded from the 
ports, by the division of the months or the regulation of 
the time, that the pestilence shall dictate. 

The statute of 1799, to which I beg your Honors will give 
full attention, in its details and circumstances, goes upon 
that proposition, that the State may close its ports, ab- 
solutely close its ports, by reason of health and quaran- 
tine and other exigencies that may require it. This statute 
bows to this King of Terrors, although there is betore it 
the largest deposit of responsibilities aud duties as to com- 
merce. It yields to it. It enables the collectors and all 
the subordinates of the revenue system to retire, to close 
their offices, and to take such position for the exercise of 
this revenue authority in other places as the State laws 
shall have indicated as is compatible with the preservation 
of health. So, too, the revenue vessels are put at the 
service of aiding the States, out at sea, in the execution of 
the health laws which have to do with the internal health, 
and far off would forefend the danger that cannot be ad- 
mitted as an intruder, if it can possibly be excluded. Now, 
then, you have this absolute condition of things: that, 
eo nomine, under that motive and upon that duty, the Con- 
stitution has conferred no authority, no responsibility, and 
no duty. Necessarily, then, all the power that the exigen- 
cies of. a trading nation, or the exigencies of a humane 
and benevolent nation may require, belongs to the States, 
It is rounded out as large now as it was before the Constitu- 
tion was framed; and the only question that ever yet has 
been raised and has been made a subject of decision by this 
court, in regard to a conflict between the supremacy of the 
health and quarantine regulations and the authority of Con- 
gress, has been a question, not which of those authorities had 
full occupation of the dumain and absolute authority 
against the intrusion from the other, but whether par- 
ticular and definite authority, wholly given to the Govern- 
ment and withheld from the State, must then yield to this 
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general proposition of the supremacy of the authority of 
health and quarantine. That was on a question of tonnage, 
and the surrender to this clause on the part of the State 
authority was not claimed on the ground that this was an 
intrusion by the Government upon the province of health, 
but that it was a positive regulation that no matter what was 
the power, however unlimited in regard to health, a partic- 
ular mode of exaction and collection was not permitted, be- 
cause it was not in any view an encroachment upon the 
health laws, but because of the absolute and definite adop- 
tion of one measure of taxation, and its being absolutely 
appropriated to the Federal Government and absolutely 
denied to the States. With this, as I suppose, indisputable 
demarkation between the two subjects of health and of 
Government in commerce and revenue, there remains 
another consideration : If this system of external regula- 
tion by quarantine by the Federal Government can be 
assumed or exercised, if it does not transcend the authority 
of the Constitution of the United States for this Govern- 
ment to undertake it, you will perceive that the utmost 
that can be claimed in this behalf for the Government of 
the United States is that it may regulate—that is, that it 
may draw the lines between what would be an encroach- 
ment upon the admitted commercial authority of the Con- 
stitution and what would be a necessary concession by the 
Federal Government to what belonged to the States. 

At least one reason that may have influenced the abso- 
lute exclusion from any attempt to give positive authority 
to the Federal Government respecting the subject, and 
from an attempt to exercise it by Congress, has been this : 
The largeness of our country, the diversity of its climate, 
seasons varying, ports sometimes requiring constant and 
rigorous protection and surveillance and at other times. 
only occasionally and under particular threats of danger, 
and the general view of the exercise of commercial au- 
thority by the Constitution is that there is to be, as near 
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as may be—indeed, that there must be—absolute equality 
and absence of discrimination in the treatment of the dif- 
ferent ports and the different parts of the country, make 
the administration of the quarantine jurisdiction by Con- 
gress almost impossible. And there you will see at once 
that although all the country is interested in the health 
aud in quarantine external schemes, yet the immediate 
responsibility and the immediate attention belongs to the 
localities; and the pressure of the mischief and the ade- 
quacy of the redress and prevention, are all parts of the 
then present immediate feeling and duty of the local com- 
munities. Besides,the United States cannot intrude on 
the subject of health beyond the point of the admission 
or exclusion at the ports under the guise and under the 
duty, if it is assumed by the Government, of surveillance 
and exclusion. but all the purpose and all the interest of 
this immediate attention at the ports has reference to the 
mass of population and the interests of health within; 
and it seems to be almost necessary that, on the principle 
of omne principale trahit ad se accessorium, that if a whole 
mass of power and of duty belongs to internal and domes- 
tic interests, this relation to the ports is but a part of, and a 
manageable and a minor interest. 

Now, if the Court please, if this be the relation of our 
Constitution to these two subjects of health and of com- 
merce and revenue, how much has there been already 
in the decisions of this court that throws light upon and 
gives some precision to any conflicts? I have said that in 
regard to quarantine itself, I believe nothing but the ques- 
tion of tonnage. But how much else is there? We have 
had the passenger cases; we have had the wharfage cases; 
we have had the pilotage cases; but none of them related 
to the subject of quarantine, as the latter had been dis- 
criminated, both in the abstinence of the Constitution, in 
the absence of the debates, in the abstinence of legislation 
and the absence of questions by the community at large, 
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by the masses of interest engaged on the question of 
quarantine. How much, then, is there in these collateral 
or casual reflections that are to be imparted from these 
other subjects? It is settled, undoubtedly, that you can 
lay wharfage, although that is in the nature of revenue, 
and is connected with commerce as closely as any subject 
can be; but that you cannot lay a taxation on commerce 
_in its mere trait of visiting or departing from the port 
without relation to the vessel participating in and being 
measured in the exaction by its enjoyment of the service. 
That comes under the tonnage question. Perhaps it might 
be urged that it would come within the commerce, which 
is a vaguer clause; but they have been denounced, where 
they have been denounced, under the tonnage clause of 
the Constitution, and there a discrimination attempted has 
been discarded by this court,—that is to say, this court has 
held that the tonnage exaction Was as much an exaction 
if it was laid on bottoms in the bulk as if it was measured 
by tons and in the ordinary phrase “tonnage tax” in name. 
So we do not intend to repeat any argument to the con- 
trary here. ‘This case here is to be decided on the question 
whether it is within the quarantine powers to institute and 
maintain a system of quarantine. And then it is made an 
important question, though I imagine that no such sugges- 
tion can find a permanent place before this court, that if 
that power exists as to the State, then, having that power, 
having that duty, and exercising them, they are entitled to 
use the ordinary methods which historically, nationally, 
and commercially bave always been resorted to as the 
methods of maintaining and compensating the maintenance 
of the service. ‘That is the question here. 

I may say something here about a case that is not wholly 
separate from the question of internal health, and that is 
the Husen case, where, as your Honors will remember, 
the State of Missouri had passed a law intending to pro- 
tect the live stock of that State from infection from ani- 
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mals that should be introduced into it. The State under- 
took to provide that during, I think, eight months, no 
such animal should be introduced from Texas or Mexico or 
the Indian Territory. The law was held to be unconstitu- 
tional, because it was in its essence and substance a com- 
mercial regulation; that its elements and circumstances of 
trattic in these animals was the presumptive and general 
force and value of the transaction, and of the operation 
framed and executed by the State of Missouri. And al- 
though there due*reserve is expressed by this court, in 
regard to the value and necessity of protecting the domes- 
tic health under the regulations of States, yet that was the 
disposition of this case. 

Your Honors will also remember that there is a statute 
of the public health now on the statute book, passed in 
1879, but there is nothing whatever in that statute that 
has the least reference, even remotely or by any argument, 
to an encroachment upon the whole province of the health 
as within the dominion of the States. So, too, in the larger 
agitation on the subject of legislation by Congress, which 
sprang out of the great excitement and the great solici- 
tudes connected with the yellow fever in 1878, or there- 
abouts, it all ended, even under that pressure, in the law 
not passing through Congress, by reason of the abstinenee 
of the Federal Government from these interventions in 
what did belong to the States, and because, whatever in- 
conveniences there might be, and however imperfect the 
protections of the community, of the population at large, 
against the invasion of the public health, under our system 
of partition between the Federal and the State authorities 
it was better to leave the subject where it was. 

And now the question comes for your Honors to decide, 
whether an inspection of this statute and these exactions, 
and the methods under which they are disclosed by the 
law and under the application and consummation of all 
the exactions thus raised upon the mere and direct business 
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of maintaining the quarantine system, shows an attempt 
to invade any clause of the Constitution. Let us look now 
at what the true character of this legislation is. 

In the first place, it is a legislation of the State of Louis- 
lana applied to its great port, and only to that, so far as we 
have any subject of consideration here. Whatever its 
arrangements as to its coterminus States in the interior, 
whatever as to the regulation of the great river that flows 
through the middle of our country from the North to the 
Gulf, we have nothing to do with that. The question is 
whether Louisiana has done more than its right, more than 
its duty, and more than its authority in this actual legislation 
on the subject of domestic health and protection ed extra 
against its invasion. Now, we have one objection raised 
to this legislation, and that is, that-it does not tax enough. 
It does not take precautions enough, it does not incur ex- 
penses enough, and it does not levy duties enough in re- 
gard to some parts of the health and of the commerce of 
that port. This is now a question that your Honors are to 
look at in that sense. If you find in these omissions, and 
in these exercises of authority, a discrimination that de- 
feats or impugns some of the clauses of the Constitu- 
tion, that is very well. It is not any answer, that in the 
wisdom of Louisiana it has apportioned its exactions upon 
some rule of distribution that may be questioned on that 
of absolute equality or of wise expediency. That is not a 
question that belongs to this court; it is not a question 
that belongs to a court in Louisiana, and it does not any 
more belong as a question to a court here, sitting under 
the Constitution of the United States. The question is 
whether the character of the transaction, the method and 
operation of it, are kept within the health province and 
quarantine, as one of its methods of health preservation; 
and looking upon it in that sense, you are to determine 
whether thus treated and thus interpreted there are never- 
theless excesses in its operation as bearing upon what is 
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concerned and is to be protected here by the Constitution 
of the United States; and you are by your judgment to 
strike down what has been improvidently done, in order to 
conserve what ought to be upheld. 


Adjourned. 


Wasuineton, D. C., April 27, 1886. 

Mr. Evarts resumed his argument, as follows: 

If | am right, then, if the Court please, in thinking that 
the whole subject-matter and the whole province of quar- 
antine, as connected with the conservation of health, be- 
longs to the States, no concession is needed on the part 
of this court as to what, or not, it may do; for when the 
whole province belongs to the States they may do what- 
ever properly concerns the matter within their discretion, 
as to the proper discharge of the administration, leaving 
it for this court to determine whether the methods of ad- 
ministration, whether the appliances and exactions, are in 
contravention of positive and universal propositions of the 
Constitution that bear on the matter, not because it be- 
longs to commerce, or not because it does not belong to 
health, if its subject-matter places it there, but because 
there are general propositions as to forms of burden that 
are intolerable under the Constitution under whatever 
right or clear right of the States over the subject. 

Chief Justice Marshall, as it seems to me, in a very few 
words, which will always occupy the attention of a court 
better than the words of counsel, covers, I think, this 
whole proposition of the absolute right of the States. The 
passages that relate to this subject in Gibbons and Ogden 
are found on pages 205 and 206 of the true report. I see 
the brief quotes from the condensed report, but the pages 
I have mentioned are the pages in Wheaton: 


“Inspection laws, quarantine laws, health laws of every 
description, as well as laws for regulating the internal 
) 
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commerce of a State, and those which respect turnpike 
roads, ferries, &c., are component parts of this mass, No 
direct general power over these objects is granted to Con- 
gress, and consequently they remain subject to State legis- 
lation.” 


And so in the most direct consideration given by this 
court to the subject of quarantine, Mr, Justice Davis, de- 
livering the opinion of the court, seems to maintain wholly 
undisturbed the position of the Chief Justice in Gibbons 
and Ogden. Mr. Justice Davis says: 


«The power to establish quarantine laws rests with the 
States, and has not been surrendered to the General Gov- 
ernment, as settled in Gibbons and Ogden. ‘The source of 
a power is an acknowledged right of the State to provide 
for the health of its people; and although this power when 
set in motion may in a greater or less degree affect com- 
merce, yet the laws passed in the exercise of this power 
are not enacted for such an object. ‘They are enacted for 
the sole purpose of preserving the public health; and if 
they unjustly affect commerce, Congress, under the power 
to regulate it, may control them.” 


Mr. Justice Woops. What is that quotation from ? 
Mr. Evarts. That is a quotation from the opinion in 


Peete v. Morgan, in 19 Wallace. I read from page 11 of 


our brief, and also from page 12: 


“Of necessity they operate on vessels in commerce, and 
may produce delay or inconvenience, but they are still 
lawful when not opposed to any constitutional provision or 
any act of Congress on the subject. It.is evident that the 
power to establish quarantine regulations cannot be exe- 
cuted without the State possesses the means to raise a rev- 
enue for their enforcement, but it is equally evident that 
the means used for this purpose must be of such a character 
as the restrictions imposed by the Federal Constitution 
upon the taxing powers of the States authorize. We are 
not called upon in this case to go into the general subject 
of the limitations imposed by these restrictions, because 
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the tax in question is manifestly outside the jurisdiction of 
the State to impose, as it is a ‘duty on tonnage’ within the 
meaning of the Constitution.” 


That was the situation disposed of in Peete and Morgan. 

Now let me point out what seems to me a just discrimi- 
nation between the discussions to which | have already, 
perhaps, adverted, but which I will more distinctly insist 
upon, in reference to the distincticn between pilotage and 
the quarantine. VPilotage in its nature belongs to navi- 
gation and commerce, and nothing else. It is all a6 extra. 
It has no relation whatever to domestic control or domestic 
interests. ‘Therefore in partition between States and the 
Federal Government the subject-matter of pilotage goes 
with commerce, for there it belongs, and wholly there. It 
goes therefore within the head of the subject-matter of 
commerce, of which pilotage is but a part pertaining to the 
Federal Government; but that as in regard to some other 
subjects which pertain to it, may either by the Constitution 
be left concurrently with exercise of certain powers by 
the States, or may be left as one of those authorities 
which may be resorted to by Congress whenever the fitness 
of the situation may require, and whenever circumstances 
will permit Congress properly to handle and treat the sub- 


ject. Therefore when you are discussing about pilotage, 


you are always to consider in this court that you are to 
determine whether, in the very nature of it, the expression 
of action by the States in the very matter shall by its own 
force encroach upon the general commerce power of the 
Constitution, which, to large intents and purposes, exerts 
itself, and exercises itself, or whether it belongs within the 
minor and subsidiary relations to commerce which may be 
left to be exercised by the States, unless Congress chooses 
by its authority to intervene. Congress for the most part 
has left pilotage, treating that as the more suitably admin- 
istered by special circumstances of the home ports in the 


12 


different parts in the United States. But, in matters of 
quarantine, when we come here we are under no such 
necessity of drawing lines or making discriminations. We 
stand upon an authority and a power that the Constitution 
has left us, untouched, undisparaged. ‘There has never 
yet been any application to the subject of quarantine except 
the mere question whether the manner and form of the 
levy for the support of quarantine contravened a positive 


,_ line against that form of taxation being permitted to the 


States, whatever right they had over the subject other- 
wise—that is, the subject for which the tax was to be used— 
but that by the firm exclusion of the clause of the Con- 
stitution,—although it is a State matter, and wholly a State 
matter, although it has a right to support itself by bur- 
dens upon the subject, yet, in the manner and form of 
a burden, there has been a firm clause embedded in the 
Constitution that the State in no manner, with no result, 
and in no province of authority, shall resort to that form of 
taxation. ‘That we can understand. ‘That is the tonnage 
duty. An illustration of that may be shown in the Ala- 
bama Steamboat Cases. Although they have nothing to do 


with this specific subject, yet they show how this exclusion of 


a tonnage duty operates by its own law against its exercise 
by the State. In that case the steamboats belonged in 
Alabama. They plied entirely on the rivers within the 
domestic jurisdiction of Alabama alone. A tax was laid 
on them in the form admeasured by so much per ton 
admeasurement in the enrollment under the regulations of 
Congress. Very well. The steamboats were taxable in 
every form that was open to taxation; but when the tax- 
ation was levied in that form there came a discrimination 
to be made here. Shall the principal proposition that the 
taxation is at the disposition of Alabama be carried so far 
as to cover this form of levying and collecting a tax; or 
shall this rule of the Constitution about tonnage, which has 
no concern whatever with the right of limiting the manner 
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otherwise that these steamboats can be taxed by Alabama— 
that this rule must be construed not as circumstantial, and 
so to yield when the substance belongs to Alabama in tax- 
ation, or shal] it be held as a principal proposition of the 
Constitution that under no form or cover can it be a measure 
of exaction open to a State; and the decision was against 
the Alabama taxation, and wholly upon that ground. 

So, too, in the wharfage cases. There the subject-matter 
was within the control of Congress. It belonged to the 
use of the port—the right to enter the port. Certain ex- 
actions undertook to support wharfage and to repay the 
owners of wharves by exacting a duty on all vessels coming 
to the port. ‘That was held unconstitutional. Other regu- 
lations adopted the measure of according to the wharfage 
compensation measured by tonnage. This court held that 
constitutional, because it was not a burden on commerce, 
nor a revenue from commerce, nor was it a tonnage burden 
in the sense in which the Constitution used it. Then 
applying the wharfage rate to the dimensions of the vessel 
using the accommodation became ouly circumstantial, and 
it was no more obnoxious to condemnation here than if it 
had been laid in any other form of taxation. 

Let us look for a moment at these decisions. In Can- 
non v. New Orleans, Mr. Justice Miller, in substance, said : 


‘For use of wharves compensation may be exacted; but 
any burden for arriving and leaving port is a tonnage 
tax.” 


That is to say, the levy being on all vessels that came in 
and went out in order to support wharfage in general, that 
is obnoxious to the Constitution. 

Chief Justice Chase, in the Port Warden case, in 6 Wal- 
lace, says: “ Five dollars on every vessel is a tonnage tax.” 
Why? It is a tonnage tax because it is laid upon all the 
vessels that come in and go out; and it does not cease to be 
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tonnage because it is laid on the bottom instead of by ad- 
measuring and adjustment of tonnage. 

In Peete v. Morgan Judge Davis says: 

“To defray expenses of quarantine, States cannot impose 
a tonuage tax on vessels entering harbors in pursuit of 
commerce.” 


What was the law there? All vessels coming into the 
harbor were made the subject of tonnage duty in order to 
support quarantine, but without any reference to the exer- 
cise of any action whatever of the State or the authorities 
of the State respecting the vessel. 

Mr. Justice Braptey. [ think in that case the charge 
made was for visiting vessels, 

Mr. Evarts. No; not in Peete & Morgan. 

Mr. Justice Brapiey. That is my impression about it. 

Mr. Evarts. No; not at all. It was in terms, as I un- 
derstand it, for all vessels coming in. 

Mr. McDonavp. For quarantine purposes ? 

Mr. Evarts. Yes; that was the object of the imposition. 

The Legislature of Texas, by an act of August 13, 1870, 
enacted that every vessel arriving at the quarantine station 
of any port on the coast of Texas should pay $5 for the first 
hundred tons and one-and-a-half cents for each additional 
ton. 

Mr. Justice BrapLey. Every vessel arriving at a quaran- 
tine station ? 

Mr. Evarts. Yes, of any town on the coast of Texas. 

Mr. Justice BrapLey. The physician was there and col- 
lected it? 

Mr. Evarts. It is sufficiently shown, as I think, by the 
comments of Judge Davis, which I have read, that it ap- 


pears the case turned upon the point as here stated. 
Mr. Justice Brapiey. Tlie prohibition against collecting 
tonnage is in the act of Congress itself, specifically. 
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Mr. Evarts. Yes; it has already been declared in my 
argument that that is so. 

There are two other cases which require attention on 
this point: That if the subject and the authority exercised 
are not themselves in contravention of the clauses of the 
Constitution, it is not for the court to determine either 
that it is an excessive or an unreasonable exaction; that 
if the law and the authority pursued under the law adhere 
to the province and the methods that are not excluded by 
the Constitution, it is not a judicial question to reject and 
overrule the regulation and annul its exercise upon a con- 
sideration of its unreasonableness; that the remedy, if 
there be any in that regard, is to be exercised by the Gov- 
ernment of the United States in protection of the tonnage 
clause or of the commerce clause, but that the court can- 
not determine that. Thus in the case of Turner v. Mary- 
land, The Tobacco Inspection Case, 107 U. 8., the opinion 
being given by Mr. Justice Blatchford, and in Transporta- 
tion Company v. Parkersburg, in the same volume, page 
691, where the opinion is given by Mr. Justice Bradley on 
the Wharfage Case, both, as I understand, take the point 
that when the province belongs to the State and the law ad- 
heres to the rightful authority, it is for Congress to curb 
any excess or unreasonableness by its denunciation. It is 
not for the court, it is for Congress. 

There are two cases referred to by our learned oppo- 
nents. One is Inman Steamship Co. v. Tinker, 94 U.8., 
238. I took part in the argument for the successful party, 
and there is nothing there to interfere with our propositions. 
It had no relation to quarantine, and it came within the 
denunciation of being a tonnage duty for coming into the 
port, and not measured by service rendered. In the case 
of Guy v. Baltimore, in 100 U. 8., 434, where Mr. Justice 
Harlan delivered the opinion of the court on the question 
of discrimination, which has been referred to by our learned 
opponents, on there being discrimination as to what vessels 
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they inspected and what they did not inspect, it will be 
seen that this is very wide from any application to the 
present case. That was a case where all vessels using the 
wharfage in Baltimore under an ordinance justified by the 
State of Maryland exacted proper fees—if you please, 
clearly fees that were not complained of, or could not be, 
under the Constitution ; but there was no exaction of the 
fees from bottoms which carried the product of the State. 
Mr. Justice Harlan delivered the opinion there, citing all 
the authorities about discrimination between the States; 
but even here the Chief Justice dissented, saying: 

“T cannot concur in this judgment. We have decided 
that the municipal corporation may collect reasonable 
compensation for the use of its improved public wharves 
and landing places. Such a charge is in no just sense a 
tax or a burden. The State of Maryland has seen fit to 
prohibit the city of Baltimore from making any such 
charge for landing the products of the State. That was 
all the State undertook to do. I am unable to bring my 
mind to the conclusion that the Constitution of the United 
States makes this the equivalent of a provision that all 
wharfage at public wharves belonging to the State shall be 
free, so long as the law as it now stands is enforced.” 


So that this case, both in the opinion of the court and 
the dissent of the Chief Justice, maintains my proposition 
that wharfage, when compensation is exacted for service 
performed, lays no burden at all; that it is a case of quid 
pro quo. 

W hat are the suggestions about this system? On the 
face of this clause no complaint can be made of it: 

“That the resident physician at the quarantine station 
on the Mississippi river shall require for every inspection 
and granting of certificate the following fees and charges.” 


This is not a levy on all vessels seeking the port. Large 
commercial approaches are not thus levied on. ‘The ques- 
tion whether it is reasonable to charge a steamship $30 is 
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not a question which this court can consider. It is spoken 
of as an enormous exaction, and then by multiplication it 
is said that if the steamship came in every day in the year 
the charge would be $10,000. Of course, if there were 
three hundred visits of a ship, the charge would amount to 
$9,000 ; but then there would be the three hundred visits. 
It is not an enormous exaction to make if three hundred 
vessels come in. ‘The charge is $30 for a steamship, and 
a steamship is—as the present uses are, and as a matter of 
fact these great steamships of Morgan’s line are—of two, 
three, or more thousand tons. 

They say all the merchants protest against the exaction. 
They always protest against everything. Not only the 
merchants, but all the other people of the United States 
protest against taxation if it falls upon them. Why not? 
That is their liberty and that is the protection of their 
rights. But when my learned friend goes to the extent of 
saying that this exaction threatens the commerce of New 
Orleans, [ say the commerce is increasing. Can anyone 
say that Morgan’s steamships come less frequently than if 
this $30 was not exacted? ‘The voyage of a vessel is not 
to save that $30. It is to gain all the rest. It comes as 
often as its commerce and its profits indicate. So, too, 
with the ships. by the jetty system, it is said the ap- 
proaches of the river are so much improved that a new 
commerce, 80 to speak, has sprung up. You cannot, there- 
fore, make anything out, as a matter of fact, in terrorem, by 
this imposition. 

Asa matter of law, this court, like the court below, has 
no right to look upon it in that view. It is an exaction 
here for a service of a health officer as provided by the 
statute, and the whole of the proceeds of which go to 
maintain the quarantine service ; and that means, if your 
Honors please, the daily and annual service, not compensa- 
tion for the investments and the buildings and the exposures 
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and the reparation of buildings. It is the service that is 
here yielded; and now what is it applied to? They say 
it is not a service to each one of these vessels; in other 
words, that the particular vessel does not get then and 
there a guid pro quo for the charge, putting it upon the 
footing of the wharfage where it is no burden at all, and 
is considered as maintainable only because it is a quid pro 
quo in the particular case. But that is not our situation. 
‘The maintenance of the quarantine system and service 
belongs to the State and is exercised by the State. Now, 
it is suggested by our learned friends that there is no ex- 
ception taken to that; that all that is provided to be done 
is within the proper authority of the State. The visitation 
is proper, the inspection is proper, the retardment of a 
vessel at any station where you choose to arrest it, outside 
the port or inside, at the quarantine station, or wherever 
it may be determined. All these interferences with the 
voyage are lawful and useful too. But that the State 
cannot derive from these instruments of commerce the 
means of discharging its dutv and imposing upon com- 
merce its share, it is a sufficient answer given by Mr. Jus- 
tice Davis in the name of the court. If you have a right 
to maintain quarantine, if that belongs to the States, and if 
Congress does not interfere with it, why, as a matter of 
course, you havea right to use the ordinary methods which, 
although it is a subject-matter of commerce and naviga- 
tion, belong to all nations who thus provide for quarantine. 

Quarantine, inspection and health, although a guard 
against domestic pestilence that may be spread by inutro- 
duction, are also and are primarily a protection of all the 
ships of commerce that lie at the wharves and are loading 
and unloading there. ‘There is where the first attack of 
infection begins. ‘There safety is covered by no conduct 
of the United States whatever. It bas not lifted a finger 
to protect commerce in the ports against the introduction 
of infection. It bas left it to the States not only to protect 
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the interior, but to protect the commerce of the nation 
inside of these ports, and the State adopts its own methods, 
and inspects every vessel that it predetermines is such an 
instrumentality or possible vehicle for spreading infection, 
as it desires to examine. It will not do to say that because 
the health of the State is protected, therefore the State 
shall pay it. The whole Mississippi valley is to be pro- 
tected. The whole country in the East and in the North 
is to be protected, in New York, and in Baltimore and in 
Boston. Here mark the distinction between the tendency 
of this court to shorten and cripple, if you please, the 
power of taxation in the introduction of emigrants to this 
country at the ports. The introduction of emigrants is an 
introduction into the United States, and their dissemination 
through the interior is a matter of public interest and 
universal control, as they think. but here it is exactly the 
opposite. You draw here no partition between the bur- 
dens that New York or New Orleans imposes on quarantine 
questions and the burden it imposes on emigration, check- 
ing the introduction of the diffuse labor that the interior 
demands. ‘There is no demand for a diffusion of infection 
in the Mississippi or in the valley or in the rest of this 
country. It is, then, a pure question whether this service 
that belongs to presenting the introduction, not into New 
Orleans, not into New York, not into Baltimore, but into 
the United States, of this pestilential ditfusion—if the United 
States will not and cannot, and finds, as I think, adequate 
reasons for not undertaking these local regulations—it is 
not to be left free to the States; the General Government 
is not to curb, is not to cripple this power and this duty, 
that all the United States should participate in the advan- 
tage ot. No. Can you divide this responsibility? When 
the rest of the country is invaded for want of adequate 
measures and adequate expenditures at the ports, to answer 
that the State is not bound to protect the whole United 
States by the domestic taxation on property within the 
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States is no answer. Commensurate with duty is this 
commensurate right. The power carries the means. For 
this reason the importation through the ports and the power 
to exact from commerce at large, thus falling within the 
purview of quarantine regulations, go together and this tax 
is thus properly levyable upon them. 


Supreme Court of the Cnited States. 
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Moraan’s La. & P. R. R. Co. ? 
vs. . No 
BoarpD oF Heattra or La. 4 


Our original brief was written before having seen our 
adversary’s. It, therefore, becomes necessary to present a 
supplemental one in order to lay the facts clearly and 
present the contention in its true light. 

Plaintift’s brief throughout goes upon the assumption 
that quarantine fees collected at the passes of the Missis- 
sippi river are partially used for other than quarantine 
purposes, and that they are diverted to local sanitation in 
the city of New Orleans. 

The answer is: Ist, that by /aw these constitute a trust 
fund, which must be exclusively used for quarantine pur- 
poses ; and 2d, that, as a fact, borne out by the record, not 
only is this fund insufficient for quarautine purposes, but 
other funds realized from different sources have to be added 
to this trust fund in order to make ends meet. 

So that not a dollar of inspection and fumigation fees 1s 
used outside of quarantine operations. 

Plaintiff’s error in this respect results from a confusion 
as to the complex but distinct organization of the Board 
of Health of Louisiana, 
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States is no answer. Commensurate with duty is this 
commensurate right. The power carries the means. For 
this reason the importation through the ports and the power 
to exact from commerce at large, thus falling within the 
purview of quarantine regulations, go together and this tax 
is thus properly levyable upon them. 
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Our original brief was written before having seen our 
adversary’s. It, therefore, becomes necessary to present a 
supplemental one in order to lay the facts clearly and 
present the contention in its true light. 

Plaintiff’s brief throughout goes upon the assumption 
that quarantine fees collected at the passes of the Missis- 
sippi river are partially used for other than quarantine 
purposes, and that they are diverted to local sanitation in 
the city of New Orleans. 

The answer is: Ist, that by law these constitute a trust 
fund, which must be exclusively used for quarantine pur- 
poses ; and 2d, that, as a fact, borne out by the record, not 
only is this fund insufficient for quarautine purposes, but 
other funds realized from different sources have to be added 
to this trust fund in order to make ends meet. 

So that not a dollar of inspection and fumigation fees is 
used outside of quarantine operations. 

Plaintiff’s error in this respect results from a confusion 
as to the complex but distinct organization of the Board 
of Health of Louisiana. 
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It is not a City and State Board, but it is exclusively a 
State institution—a quasi-political corporation. 

Originally its functions were limited to general quaran- 
tine purposes; but subsequently the sanitation of the port 
and city of New Orleans was placed under its administra- 
tion. In order to provide ways and means the State 
oftices of the recorder of marriages, births, and deaths was 
annexed to it, the president of the Board of Health being 
made ex officio recorder, but the whole emoluments being 
paid into its treasury. Other sources of revenue were 
provided; and, besides, the city of New Orleans, on the 
requisition of the Board of Health, was ordered by law to 
pay over to it an annual sum of money for local inspec- 
tion purposes, besides detailing at her own expense police 
officers to be used by the Board of Health in the discharge 
of its duties. 

Hence the provision in the statute for the return to the 
city of New Orleans of the surplus of the city funds lett 
unexpended at the end of the fiscal year. 

Hence the plaintiff’s obvious error in stating that a 
portion of the quarantine fees found their way into the 
city treasury. We repeat that, as a matter of fact, this is 
not the case, while, as a matter of law, it is simply impos- 
sible, since these fees belong to a trust fund. 

Plaintiff overlooks the fact that the quarantine system 
at the Mississippi passes is necessarily expensive, as shown 
by the record; that buildings have been erected at much 
cost, and that the requisite equipment of the hospitals at 
the quarantine grounds necessitate constantly recurring 
expenses; that a set of officers—physicians, nurses, &c.— 
must be constantly on hand. These, with other indispen- 
sable expenses, more than absorb the fees charged for 
famigation and infection; so much so that, besides the 
sources of revenue above mentioned, the State of Louis- 
lana made considerable appropriations in aid of .the quar- 
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The statutes of Louisiana, in support of the foregoing 
observations, are quoted at pages 1-5 of our original brief. 
Respectfully submitted. 
Wm. M. Evarts, 
FRANK C. ZACHARIE, 
ALBERT VOORHEES, 
Attorneys. 
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G. PLACE ET ALS. VS. NORWICH AND N. Y. TRANSPORTATION CO. | 
1 Bill of Exceptions. Filed July 3, 1882. 


Circuit Court of the United States. Eastern District of New York. in 
the Seeond Cireuit. 


In the Matter of the Petition of THe Norwicu anp New Yorxk 
| TRANSPORTATION COMPANY. 


The above-entitled cause came on for trial before the Honorable 

§ William Strong, Justice of the Supreme Court of the United States, 
temporarily assigned to hold the circuit court of the United States in 

and for the eastern district of New York, in the second circuit, on the 


24th day of June, in the year of our Lord one thousand eight 
hundred and seventy-nine, on the appeal of George and Charles 
Place, Charles D. Bigelow, survivor of Bigelow and George L. Trask, 

William A. Wright, Samuel Hemmmenwavy, William Betsworth, Will- 
iam M. Robinson, Albert V. Eldredge, Horatio Nichols, Robert 


Francis, James A. Van Brunt, and Henry L. Slaight, owners of the 
schooner General S. Van Vleet; also Dan. Smith, Jesse Ludington, 


: John b. {Ludington, and Jesse Smith, owners of the cargo 
2 laden on board said schooner General 8. Van Vliet, from the 
i final decree of the district court of the United States for the 


eastern district of New York in the said cause, entered on the 4th 
day of January, 1879, and from each and every of the various orders 
and proceedings herein. ‘The counsel for the Norwich and New York 
Transportation Company, respondent, read the petition of the said 
respondent ; the order entered thereon, bearing date the 19th day 
of July, 1S72: the order entered in the said cause, bearing date the 
Sth day of March, 1875, directing an appraisement of the value of the 
interest of the said petitioners as owners in the steamboat City of 
Norwich ; the order substituting a commissioner in place of the 
original commissioner, deceased, dated the 4th of February, 1874; 
the report of the said commissioner, dated the 6th of January, 
1875; the order entered in said cause, dated the 29th of March, 1876, 
overruling exceptions to the said report, and confirming the same ; 
the monition issued in the said Cause, dated the ~2Sth of Decem ber, 
1876, with the return thereto; the order in the said cause, dated 5th 
April, LS77, referring it to the commissioner to take proot of the 
claims of parties who had appeared, with the order dated the 29th 
of December, 1877, amending the said order; the report of the 
commissioner, bearing date the 13th day of February, 1878; the 
exceptions of the petitioners to said report, tiled the 19th of Feb- 
ruary, 1878; the order dated the 27th of September, 1878, 
~ o overruling sald exceptions ; the order, dated the 16th day of 
January, 1879, amending the final decree nune pro tune ; the 
final decree in the said cause, dated the 4th day of January, S79, 
and the proceedings and evidence taken before the commissioner 
under the order of March 5th, 1875, upon the appraisement of the 
steamboat “City of Norwich.” The counsel for the appellants read 
the objections of the appellants to the proceedings before the com- 
missioner on the appraisement of values, the exceptions of the said 
appellants to the report of the commissioner on the appraisement of 
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the said steamboat “City of Norwich,” and the several notices of ap- 
peal and appe als of the said appellants from the final decree entered 
a rein ; all as they ap pear in the copy of the record on said appeal! 
hereto ann ced, marked ‘ ‘I.” The counsel for the appellants offered 
in evidence an exe mplified copy of the judgment record in an action 
in the circuit court of the United States for the district of Connecti- 
cut, in which The Norwich and New York Transportation Company 
was plaintiff and The Western Massachusetts Insurance Company 
was defendant; from which record the following facts appeared : 
That said action was brought in the circuit court of the United States 
for the district of Connecticut to recover on a fire policy on the 
steamer ” ( ‘ity of Norwich: ” that one of the defences was that 
the loss and damage were occasioned by the collision (which 
is the Same mentioned in these proceedings), while the plain- 
tiff, who is the petitioner here, claimed that the loss was by fire. 

That the court held that there were two classes of losses: one the 
damage done the steamer by the collision itself, and the other the 
damage caused by the fire which followed the collision; and gave 
judgment for the plaintiff for the damage caused by the fire. 

That the damages caused by the collision were proved at fifteen 
thousand dollars. 

That the damages caused by the fire were determined to be sixty- 
nine thousand dollars. 

That the defendant, the Insurance Company, moved the court for 
a new trial, but the motion for a new trial was denied. 

The counsel for the appellants offered in evidence a COpy of the 
record of a cause in the Supreme Court of the United States, of De- 
-cember term of 1871, in which The Norwich and New York Trans- 
portation Company was appellant and William A. Wright and 
others were re spondents, the decision whereof is reported in the 13th 
volume of Wallace’s Re ‘ports at page 104, &ec.; from which record it 
appe vared that procee «dings im rem agallst the steamboat “ City of 
Norwich ” had been commenced in the district court of the United 

States for the eastern district of New York to recover for dam- 
o uges arising oui of the collision mentioned in these proces d- 

ings; that said steamboat had been there seized by the mar- 
shal and a stipulation given for her value by the petitioner herein ; 
which stipulation is the one hereinafter mentioned as having been 
given on the 29th day of March, 1867, and is, or includes, the fund 
referred to in the opinion of Mr. Justice Bradley in that case, re- 


ported in 13 Wallace. p. 125. 


The counsel for the appellants further offered a certified copy of 


the bill of costs taxed in favor of the proctor for the ee pings in 
the district court, a copy whereof is hereto annexed, marked “A;” a 
certified copy of the amended libel in a cause in the district as 
of the United States for the Eastern district of New York, entitled 
George Place and Charles Place against The Steamboat “ City of Nor- 
wich,” a copy whereof is hereto annexed, marked “B;” a certified 
copy of the answer of the Norwich and-New York Transportation 
Company, claimants in thesaid cause, a copy whereof is hereto annexed , 
marked “C;” a certified copy of the petition of the Norwich and 
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Transportgtion Company in the last mentioned cause, verified the 
2nd day of October, 1866, praying, among other things, to be de- 
clared entitled to the benefit of the act entitled “An act to limit the 
liability of ship owners and for other purposes,” and for an appraise- 
ment of the said vessel, the “City of Norwich,” and an order of 

reference entered on the 26th day of January, 1877, copies 
6 whereof are hereto annexed, marked “ D” and “E:;” a certified 

copy of the report of the said commissioner upon such ap- 
praisement, dated March 11th, 1867, a copy whereof is hereto 
annexed, marked “ K:” a certified COpy of the stipulation for value, 
filed Mareh 29th, 1867, in the above mentioned cause, pursuant to 
the report of the said commissioner, and a certified copy of the in- 
terlocutory decree and order of reference in the said last mentioned 
cause, copies whereof are hereto annexed, marked “G” and “ H.” 
And thereupon, and on the 13 day of October, 1879, the said justice 
made and filed findings of fact and conclusions of law as follows: 


In the matter of the petition of the Norwich and New York Trans- 
portation Company for the benetit of limitation of liability, pro- 
vided for in the third and fourth sections of the act of Congress 
of Mareh Sra, 1851, entitled “An act to limit the liability of ship 
owners and for other purposes,” Xe. 


Appeal from the Eastern District of New York. 


STRONG, J. 
I find the facts of this case to be as follows: 

ri l. On the morning of .the 18th of April, LS65, a collision 

took place between the steamboat “City ot Norwich,” then 
owned by the petitioners, and the schooner “ General 5S. Van Vliet,” 
then owned by William A. Wright ef a/. It occurred on Long Island 
Sound, nearly opposite Huntington, and it was caused by the neghi- 
gence of the steamboat’s officers or hands, without any design, neg- 
lect, privity, or knowledge ot her owners. Vi ry soon, within half 
an hour after the collision, the boat took fire, her deck and Upper 
works were burned off, and she sank in about twenty fathoms of 
water. The fire was a direct consequence of the collision and in- 
separable from it. It was caused by the rushing of the waters 
through the broken hull of the boat, whereby the fire was driven 
out of ‘the furnaces upon the wood-work, and the boat sank by reason 
of her filling with water. 

2. At the time of the disaster the boat had a cargo of merchandise 
on board belonging to different freighters, all of which was totally 
lost. The freight then pending amounted to 8600, but none of it 
was earned or received by the ship OWhers, 

3. Some time after the steamboat was sunk, and her cargo de- 
stroved as aforesaid, she was raised by salvors and taken to the 
Long Island shore, within the port of New York, where she was re- 
paired, | 
t. On the 9th day of May, 1866, William A. Wright et al. 
8 the owners of the schooner, filed in the district court for the 

district of Connecticut a libel against the petitioners, in Nor- 
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wich and Transportation Company, the owners of the steamboat, to 
recover damages wm personam for the loss of the schooner and her 
cargo, caused by the collision. To this libel an answer was put in 
denying any fault of the steamboat, and the respondents also pre- 
ferred a claim to the benefits of the act of Congress limiting the 
liability of ship owners. On the 23rd of April, 1867, a final decree 
was made by the court in favor of these libellants, adjudging to them 
and to the owners of the schooner’s cargo the sum of $26,657.28. 
From this decree an appeal was taken to the circuit court, where 
it was affirmed; and it was subsequently affirmed by the Su- 
preme Court of the United States. The aftirmance by the latter 
court was at its December term, 1571, and it is reported in the 13th 
volume of Wallace’s Reports, at page 104, &ce. That from the record 
in that case it appeared that proceedings in rem against the steam- 
boat * City of Norwich” had been commenced in the district court 
of the eastern district of New York to recover for damages arising 
out of the collision mentioned in these proceedings. 
5. On the 23rd of August, 1866, while the suit in the district 
court of Connecticut was pending, and after the steamboat had been 
raised, repaired, and brought into the port of New York, 
d George and Charles Place, two of the appellants, filed their 
libel in rem agalnst her in the eastern district of New York 
claiming as owners of part of her cargo. Such proceedings were 
the proceedings referred to in the previous finding. Other libels in 
rent were also filed at the suit of other owners oft cargo. In 
due couse the steainboat was seized by the marshal, and the peti- 
tioners having intervened as claimants, an appraisement was 
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ordered, and a stipulation for the appraised value in the sum of 


$70,000 having been given, the steamboat was released to them. 
The stipulation purported to be for the security not only of the 
Messrs. Place. but also for the benefit of all persons who might, by 
due proceedings in said court, show themselves entitled to liens 
upon the vessel by reason of the said collision. The appraisement 
was of the value of the vessel as it was after she had been raised 
and repaired. It was returned into the court on the 11th of March, 
1867, and the stipulation in the amount of the appraisement was 
filed on the 29th day of the same month. On the 20th day of De- 
cember, 1869, the district court ordered decrees to be entered in 
favor of the libellants in all the suits commenced against the steamer 
as aforesaid. 
6. Such was the condition of the litigation when the present 
petition was filed in July, 1872, after the rendition of the judgment 
by the supreme court in the case of the libel of William A. 
10 Wright et al. in the district court of Conneticut. The peti- 
tion prayed that. in conformity with the act of ( ongress, the 
decision of the Supreme Court, and the admiralty rules made in pur- 
suance thereof, the court would cause an appraisement to be made 
of the value of the interest of the petitioners in the steam boat, and 
her freight for the voyage in Which she was employed, for which 
they were liable, and that an order should be made for paying the 
amount of such valuation into court, or for giving a stipulation 
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therefor, with sureties. It prayed further for a monition against all 
persons claiming damages arising out of the said collision and fire, 
citing them to appear and make proof of their claims, and it prayed 
also for a restraining order against the further prosecution of all or 
any suits against the steamboat or the petitioners for any damage 
caused by the collision, fire, and loss. There was also a prayer for 
general relief. The monition was issued, the appellants appeared, 
and an order was made for an appraisement of the amount of value 
of the interest of the petitioners as owners, respectively, of said 
steamboat and her freight, pending for the voyage upon which she 
was employed, for which the petitioners were liable. A restraining 


order, us prayed for. was also made. Pursuant to the direction of 


the court, an appraisement was made. ‘The appraiser ascertained 
and reported the value ot the steam boat. iis she lay iImme- 
1] diately after the collision and fire, and before she was raised, 
to have been $2,500, and the district court confirmed the re- 
port and ordered the amount to be paid into the registry, which was 
accordingly done. 
7. The value of the interest of the petitions rs in the steam boat, 
as she was immediately after the disaster, was 82,500 and no more. 
8. The value of that interest immediately before the collision was 
$70,000. , 


et 


9. When the collision oecurred the steamboat was insured against 


fire (not against marine disaster), and upon the several policies the 
petitioners, as owners, have recovered from the underwriters the 
sum of $4,283.07; that part of said sum was recovered by the pe- 
titioner herein in an action brought by it in the circuit court of the 
United States for the district of Connecticut on one of said five 
policies against the Western Massachusetts Insurance Company. 
One of the defences in that action was that the loss and damages 
were occasioned by the collision (which is the same mentioned in 
these proceedings), while the petitioner herein claimed that the 
greater part of the ioss was by fire. The court held in that case 
that there were two classes of losses: one, the damage done the 
steamer by the collision itself, and the other caused by the fire. 
12 The damages caused by the collision were proved at $15,000. 
The damages caused by the fire were determined to be $69,000. 
The said insurance company moved for a new trial, but the motion 
was denied. 
10. The steamboat itself has never been surrendered or trans- 
ferred to a trustee for the persons injured by her fault. 
W. STRONG, J. 


(Conclusions ot Law. 
STRONG, J.: 

In the Norwich and New York ‘Transportation Company vs. 
Wright et al., 13 Wall., 104, a case in which these petitioners and 
some of the appellants were parties, the act of Congress of March 
3rd, 1851, entitled “An act to limit the lability of shipowners, and 
for other purposes,” was under consideration. Some things were 
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then determined which IT am not at liberty to disregard. Among 
them were the following: 

1. The act adopts the rule of the general maritime law as measur- 
ing the liability of ship owners for faults of the masters, by which 
others are injured, and not the rule of the English statutes relating 
to the same subject. 

2. The rule is applicable to the claims of all persons injured by a 
a collision as well as to claims by freighters of cargo On the offend- 

ing vessel, 
13 3. ‘Phe present petitioners are entitled to the protection of 
the act against the owners of the colliding schooner. 

a They are not debarred by any laches of theirs. 

5. The district court, sitting as a court of admiralty, has jurisdic- 
tion to administer the law. 

In that case also the proper mode of proceeding for obtaining the 
benefit of the act was appointed out, and the course directed has 
been substantially followed in the present case. An appraisement 
of the steamboat has been made under the direction of the district 
court, and an apportionment has been ordered. The important 
question now, the question raised by these appeals, is whether the 
sum to be apportioned has been correctly ascertained, and whether 
it is all that for which the petitioners, who are the owners of the 
steamboat, are liable. 

The limit of liability prescribed by the act of Congress is that “ it 
shall in no case exceed the amount or value of the interest of the 
owner or owners in the offending ship or vessel and her freight then 
pending.” ‘This presents the question, At what point of time is the 
value of the owner’s interest to be taken? Is the measure of the 
owner's liability or its maximum the value of the ship and her freight 

before the Injury was done, or the value at some time subse- 
14 quent to the injury, when proceedings may be instituted to 

ascertain lis amount, or is it the value immediately after the 
fault has been committed (as, for example, in a case of collision), im- 
mediately following the destruction caused by it? 

Very clearly it is not the former. The English statutes restrict- 
ing the liability of ship owners do not adopt the measure recognized 
by the general maritime law. They measure the extent to which 
the owners of an offending vessel are liable by the value of that ves- 
sel immediately before the collision, adding the freight due, or to 
grow due, for and during the voyage, and they make no provision 
for the abandonment or surrender of the vessel. 

Such has been the construction given to them, first by the couris 
of common law and chancery, and followed by the courts of ad- 
miralty. Brown vs. Wilkinson, 15 M. and W.,391; Wilson vs. Dick- 
son, 2 Barn and Ald., 2; Dobres vs. Schroeder, 6 Sim., 281: and the 
Mary Caroline, 3 Wm. Rob., 101. The English courts have founded 
their judgments upon the statutes. They do not attempt to assert 
that such is the rule of the maritime law of the continent. Indeed, 
in England the general maritime law has never been adopted in all 
its breadth. 

But it is the rule of that law which Is to be applied LO this cCuse, 
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Even if it were not the rule in this country, without the aid of any 

statutes (upon which [ express no opinion), it is the rule 
15 which Congress has adopted and prescribed. By the mari- 

time law all that the sufferers by the misconduct of an offend- 
Ing vessel are entitled to is the vessel itself after the Injury has been 
committed, together with her freight. The hability of the owners 
is discharged by the surrender of the vessel and freight. Their loss, 
therefore, cannot exceed the value of the thing surrendered. What 
it may have been worth before the injury was committed Is imma- 
terial. Now, it is this measure of liability, recognized by the gen- 
eral maritime law, which the act of Congress has adopted, instead 
of the English measure. It follows, necessarily, that the steamboat 
owners are not liable to the extent of the value of the vessel imme- 
diately before the collision. And such I understand to have been 
the decision in the case to which I have referred, reported in 13 
Wallace. 

The appellants contend, however, that, conceding the value of the 
vessel is to be estimated, as it was, after the collision, the measure of 
the owners’ liability is not the value immediately after the collision, 
but the value at a subsequent time, when the vessel, or its equiva- 
lent value, shall be delivered into court by the owners for the pur- 
pose of apportionment among the sufferers by its fault, or when the 
vessel, or its value, being already in the custody of the court, the 
owners, or the persons injured by it, shall take the proper proceed- 

Ings for an apportionment. 
L6 The collision occurred on the 18th of April, LS6O6. After 
the steamboat was raised and brought into the port of New 
York, she was libeled and seized at the suit of sundry owners of her 
CArLO. Having been claimed by her owners, an appraisement Was 
ordered by the district court, and she was valued al $70,000, and 
released to her owners on their stipulation for that sum. This was 
in March, LS67, nearly ad year after the collision. The appellants 
now insist that the sum ascertained to have been the value of the 
vessel at that time by that appraisement, and then stipulated for, is 
to be taken as the measure of the owners’ liability, and apportioned 
accordingly. To this I cannot assent. It is true the present pro- 
ceedings for an apportionment was not commenced until a later day; 
not, indeed, until the Supreme Court, by its decision and rules, had 
pointed out the course to be pursued to obtain the protection of the 
act of Congress. But the owners had claimed their right to the 
statutory limitation, alike in the libel in personam in the district of 
Connecticut and in the suits in vem in the eastern district of New 
York, though the right had not been accorded to them. But, inde- 
pendently of this, | am of opinion that the sum at which the steam- 
boat was valued in March, 1867, is not the measure of her owners’ 
liability in these proceedings for an apportionment. That uppraise- 
ment was in proceedings that had no relation to the ques- 
17 tion what is the extent of the owner's liability? Its purpose 
was to determine the value of the vessel at the time when she 
was appraised. It would have been unnecessary if the owners had 
surrendered her, and the stipulation for her appraised value was to 
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enable them to recovér possession of her. It was taken under the 
general powers and usage of admiralty courts, and not under the act 
of Congress or the rules of the Supreme Court. Besides, the ap- 
praisement was one made of the value of the vessel after she had 
been raised at an expense of $22,500 and repaired at the cost of many 
thousand dollars more. It did not purport to be an estimate of her 
value at the time of the collision or immediately after. To hold that 
the owners are liable to the extent of that valuation would be sub- 
stantially to require them to surrender not only the ship and her 
freight, but also a sum of money equal to all they expended upon 
her in raising and repairs. Such, I think, would be a departure 
from the obvious meaning of the statute and not required by the 
maritime law. 

Under that law, in cases of maritime abandonment, a seizure or a 
judicial sale of the ship, if procured adversely to the owner, but 
without resistance by him, had no effect in determining the limit of 

his liability or deprived him of his right to abandon, though 
18 the ship or its proceeds were thus brought within the juris- 
diction of the court. 
Pouget, Droit, Mar., vol. 2, p. 412; Trib. of Commerce, Mar- 
seilles, 1828: do., Aix, 1825. 


The stipulation for value given in March, 1867, cannot be said to 
estop the owners from showing what was the value of the vessel im- 
mediately after the collision. Nothing in it warrants such a con- 
struction. 

I cannot doubt that the measure of liability recognized by the 
maritime law and by the act of Congress is the value of the offend- 
ing ship in the condition in which she was immediately after the 
disaster, adding the freight. Then the claims of the persons in- 
jured arose, the claims which the statute limits. The extent of the 
limitation is not a shifting one, varying with the times when the 
protection of the act ay be sought, any more than it can be en- 
larged or diminished by the choice of the mode of obtaining that 
protection. Certain it is that if, immediately after the collision, 
the steamboat owners had surrendered the vessel and freight 
or transferred them to a trustee, they would have been dis- 
charged. Her value and her freight, then pending, were, then, 
all that they were liable for. That was then the extent of their 
loss. I cannot see how their liability can be increased by any- 
thing that may have occurred thereafter. It is the vessel as 

she then was that could have been transferred in satis- 
19 faction of all claims, if the owners had elected that mode 

of obtaining their discharge. And it is the value as it then 
was which is the equivalent of the vessel that might then have been 
paid in pursuance of an apportionment made by the court. Had 
the vessel proceeded on her voyage after the collision, and had she 
met with a second disaster, occasioned by the fault of the master, by 
which her value had been greatly reduced, could she then have been 
surrendered or transferred in full satisfaction of the claims against 
her or her owners arising out of her first fault? Would her value, 
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after the second disaster, have been the measure of the owners’ lia- 
bility? I cannot think such a position can be maintained. Surely 
such is not the spirit of the statute. And, if not, it seems equally 
plain that the liability of the owners is not enlarged by the fact that 
after the collision the boat has been raised and repaired by them at 
large expense. In other words, has increased in value. It may, 
perhaps, be conceded that if, after the vessel was raised and repaired, 
the owners had sought the protection of the statutory limitation by 
transferring her to a trustee the creditors would have been entitled 
to her as she then was, in her improved condition. This, not be- 
cause her value then was the value tor which they were, at all events, 

responsible, but by force of the transfer. But they have made 
20 no such transfer. They never offered to make one. They 

elected the other course of proceeding allowed to them by the 
law. They retained the vessel, and asked the court for an apportion- 
ment of the amount for which they were liable. To hold them now 
to the value of the vessel, when she had been repaired, would prac- 
tically deny tothem the advantage of that election which the statute 
accords to them. 

It is to be observed that the act of Congress not only adopts the 
maritime rule, or measure of limitation, but it prescribes two modes, 
in either of which the ship-owners may secure the benefits of the 
rule. 

The measure of liability and the modes allowed for obtaining 
the limitation are not to be confounded. One of the modes is the 
transfer, by theowners of the vessel in fault, with her pending freight, 
to a trustee, for those who may be legally entitled thereto. This is 
substantially the course pursued under the maritime laws. The 
other is an apportionment, by the proper court, on their petition, of 
the sum for which they are liable, among the parties entitled 
thereto, when the whole value of the vessel and her freight for the 
voyage is not sufficient to make compensation to each of them. ¢In 
other words, the liability of the owners Is discharged either by trans- 

ferring the vessel and freight or by paying their equivalent, 
2) that Is, the vulue ot what they might have transferred in dis- 

charge, according to the apportionment of the court. The 
owners have their option of these two modes. They may give up 
the vessel and freight or they may retain them and pay their value. 
But the measure, or limitof liability in each case is the same. Very 
plainly it is not intended that the creditors shall obtain more when 
one mode of proceeding Is adopted than when the other is followed. 
But, as I have said, all that the owners are required to transfer is 
the ship in her damaged condition, as she was immediately after the 
injury was inflicted. Equivalent to that is her value at that time. 


Opinion. 
STRONG, J.: 

I am, therefore, of opinion that the district court was correct in 
determining that the value of the steamboat immediately after the col- 
lision and fire,asshe then was lying at the bottom of the sound together 
with her pending freight, is the extreme measure of the owners’ 

2—328 
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liability, and is the amount to be apportioned. That value has been 
ascertained to have been 8? 500, and | see no reason to doubt the Cor- 
recthess of the appraisement. It is true that sum is the value of the 
vessel alone without anything added for freight, but no freight was 
earned, six hundred dollars was theamount pending at the time of the 
collision. but it was of no value. Had the owtlers selected the other 

mode of discharging their liability—that of surrendering or 
22 transferring the vessel and freight toa trustee—the fact that there 

had been six hundred dollars of freight pending would have 
been of no Importance. The value of the subject transferred would 
have been only that of the vessel—the Ssaumme as that which the dis- 
trict court fixed for apportionment. The transfer of the freight 
would have been the transfer of a valueless thing. And, as I have 
said, the measure of liability 1s the Sate, whether the Vi sse| and 
freight be transferred or whether their value be paid into court for 
apportionment. In lit ither case do the owners have more at risk than 
their sea venture. I think, therefore, the owners are not answer- 
able to any extent for freight wholly lost, though it was pending at 
the time of the collision, for if had ho value Immediately utter. 

It was suggested, though not pressed, during the argument before 
me that even if the value of the steamboat in the condition in 
which shi Wiis directly atter the collision, is the maximum of the 
owners’ liability, the appraisement should have been made of her 
while in the interval between the collision and the fire. But if this 
were conceded, the result must have been the Sime. Plainly the 
vessel was worth no more then than she was after she had sunk. 
She Was then a! vessel inevitably doomed LO partial destruction by 

fire and to immediate foundering. The fire was as mucha 
23 part of the original disaster as was the breaking of the hull 

by the impingement of the schooner; and so was the sinking. 
It is impossible to separate them. By the collision the hull of the 
steamboat was stoven; the water poured in, driving the fire out of 
the furnaces into contact with the woodwork, which was mostly 
destroyed before the hull had sufficiently filled Lo cause if to sink. 
Now, had the owners transferred to a trustee the boat at the instant 
after she Cale in contact with the schooner, and before the water 
had risen within her sufficiently to drive her fires out from the fur- 
naces, confessedly they would have been discharged. But what 
would the trustee for the sufferers, the owners of the schooner, and 
the freighters have taken 4 Surely only a vessel in process ot dle- 
struction by fire and destined to sink. She would then have been 
worth no more than she was at the bottom of the Sound. and that 
value the sufferers have now under the appraisement that was 
made. Besides, a transfer could not have been made before the fire, 
because no trustee could have been appointed by any court. 

I come, then, to the more important question whether the pro- 
ceeds of the fire insurance should have been added to the appraised 
value of the steamboat. At the time of the collision her owners 
held policies insuring her against fire, upon which they have re- 

covered the sum of $49,283.07 ; and it is strenuously insisted 
24 that the sum thus recovered should be added to the value of 
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the boat and brought into the apportionment. This presents, 
again, the question, what the limit of the hability of ship owners, 
defined by the maritime law, and adopted by the act of Congress, 
As I have said, the sum to be paid into court for apportionment Is 
the equivalent of what would pass to the trustee by a transfer under 
the statute. In substance, then, the question is this: According 
to the rule of the maritime law or the act of Congress (which is the 
same) does the limit of the owners’ lability extend beyond the ves- 
sel and her freight to the insurance which may be upon her at the 
time of the disaster? The language f the statute is: “It shall be 
deemed a sufficient comphance with the requirements of this act 
on the part of such OWheF OF OWlers if he or they shail transfer his 
or their interest in such vessel and freight for the benefit of such 
claimant to a trustee, to be appointed by anv court of competent 
jurisdiction, to act as such trustee for the person or persons who 
may prove to be legally entitled thereto; from and after which 
transter all claims and proceedings against the owner or owners 


shall cease.” 

The subject to he surrendered Is the interest of the OWhers in the 
vessel and freight. Not a word is said of transfer of insurance. A 
transfer of property insured is not “ex proprio vigore” a transfer of 

policies of insurance thereon. Generally, indeed, it avoids 
25 the policies, As was said by Lord ¢ hancellor King, in Lyneh 

rs. Danzell. t Bro. P. Rep., 452: “Such insurance (those against 
fire) do not attach to the realty, or In any manner go with the same 
as incident thereto by any conveyance or assignment, but they are 
only special agreements with the persons Insuring against such loss 
or damage as they may sustain.” There is nothing tn the act of 
Congress to indicate that the transfer of the interests of the owners 
to a trustee was intended to have any different effect from that of 
an ordinary transfer of personal property, which neither in law nor 
In equity carries with it insurance, on anv collateral contract. It 
seems to me, therefore, that were I to hold that the owners aire Pre- 
sponsible not only to the extent of the value of the vessel and her 
freight, but also for the insurance collected, I should, in effect, inter- 
polate.in the statute words which Congress refrained from using, 
and extend the lability beyond the limits prescribed. 

I do not feel the force of this suggestion, that because the statute 
declares that the liability of the owner “shall in no case exceed the 
amount or value of the interest of such owner In such vessel,” and 
her freight then pending, instead of declaring that it shall not ex- 


=! 


ceed the value of the vessel and freight something beyond the value 
of the vessel and freight, such as insurance, may have been intended: 
First, because a policy of insurance is no interest in the thing 
26) insured ; and, secondly, because the words of the statute are 
plainly not designed to enlarge lability, but have for their 
purpose making provision for part owners of offending vesséls. In- 
stead of holding a part owner lable to the extent of the whole value 
of the vessel, they limit his liability to the value of his interest or 
share, leaving the other owners liable to the extent of the value of 
their shares. I cannot doubt such is the meaning of the statute. 


12 GEORGE PLACE ET ALS. VS. 


There is nothing then in the act of Congress that extends the 
liability of the owners beyond that existing under the general mari- 
time rule, and by that rule there seems to be no room for doubt that 
the liability does not extend to the surrender of insurance upon the 
abandoned vessel. Upon this subject the continental authorities 
are substantially in unison. Indeed, I have been able to find no 
one that asserts this rule is otherwise. Only one intimates an opin- 
1On Lo the contrary. | do not propose LO (uote these authorities at 
length. Copious reference was made to them by the learned judge 
of the district court, and I shall not repeat what he has said. His 
citations from Cammont, Dictionaire de droit Maritime, title, aban- 
don maritime, Sect. 54 and 55, from the Code de Commerce and 
from Pouget, Droit Maritime, Vol. 2, 415, 419, are quite sufh- 
cient to show what the maritime measure of lability was, 

and long had been, when our act of Congress was en- 
27 acted, and to establish that it did not extend to insurance 

upon the abandoned vessel. | may add a quotation from 
Boulay Paty, and one or two other SOUTCeS., In his vol, & }?. 20971, 
Boulay Paty says: “The product of the insurance is the price of the 
premiums which the shipowner has paid to insure the ship. This 
premium is not bound as a security for the debts and obligations 
contracted by the captain. The law expressly binds only the ship and 
the freight to that. The code of commerce gives to shippers a lien 
only on ship and freight, consequently they have none on the insur- 
ance. In general, the ship is not unrepresented by the insurance, 
which, after the loss of the ship, becomes a right existing by itself, 
which gives a direct personal action in favor of the insured.” All 
these principles, besides, agree with equity, and with the well under- 
stood interests of commerce. He says more to the same effect, and 
refers to Basin as sustaining him. So in De Villenenoe et Massé Die- 
tionaire du Contentieux Commercial, word Amateur 13, it is said: 
“The surrender of the ship and freight does not extend to the insur- 
ance Which the owner has put upon the ship.” Other similar au- 
thorities might be cited. The subject has not been passed without 

debate. In 1541 an effort was made in the Chamber of Peers 
28 to amend the rule, so to make it require a surrender of the 

insurance procured by the owner, besides the ship and freight, 
in order to exonerate the owners. The proposition was much de- 
bated, but it was voted down. (Bedarride du Com. Mar.. vol 1. 359.) 

It was then declared that by the Code of Commerce the shipowner 
is not required to bring in the insurance money when he makes the 
maritime abandonment. Now, it was in view of this rule, limiting 
liability and intending to adopt it, that the act of Congress of 1851 
was enacted, as was held by the Supreme Court in the case reported 
in 13 Wallace. The purpose of the act was to extend to American 
shipowners the benefits which the general maritime law gave, viz., 
to limit their lability as it was limited by that law. I find noth- 
ing in the act to enlarge the measure of liability. In the ease in 
13 Wallace, the court was not called upon to consider or decide 
whether the proceeds of insurance must be transferred or accounted 
for in addition to the vessel and freight. The question was not 
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before the court, and it was not decided. Nor does Pardessus assert, 
as the doctrine of the maritime law, that insurance, as well as ves- 
sels and freight, must be abandoned to the freighters, certainly not 
in the latter editions of his work. At most, he says he had brought 
himself “to the behef that if the ship was insured the creditors to 

whom the surrender is made would have the right to demand 
29 the amount of the insurance,” for a reason which he gives, 

that appears to me to be quite unsatisfactory. But he does 
not claim that such a right has ever been acknowledged (Droit 
Commercial, ied. 1841). and, as I have said, find ho continental au- 
thority that recognizes it. I am, therefore, of opinion that the peti- 
tioners 1n this case, who were the owners of thesteam boat, are not bound 
to pay into the registry of the court the sum they received for in- 
surance. I may add that, after reflection, I am unable to perceive 
that the proceeds of fire insurance are any more liable for the claims 
of the creditors than those of marine would be. 

Of the remaining questions presented by these appeals not much 
need be said. The appellants urge that they should not be re- 
strained from the further prosecution of their suits against the 
steamboat, or against the stipulators for value in those cases. They 
argue that in the proceedings ix rem the personal lability of the 
petitioners Is not involved, and that the act of Congress does not 
apply to such proceedings. ‘The position thus taken cannot be sus- 
tained. It rests upon a very narrow view of the statute. A limita- 
tion of the lability of the owner of property is a limitation of resort 
to his property at the suit of his creditors. Let it be conceded that 
the freighters had a lien upon the vessel, yet when the liability of 

its owners Is discharged the lien is gone. No liability can 
30) rest upon the vessel which does not exist against the owner. 

(The Druid, 1; Wm. Robinson, 508-9.) It would be a strange 
anomaly, and one which would defeat the object of the act of Con- 
gress, if, after an owner of a vessel had taken all the steps required 
to release him from liability, his property, that is to say, his vessel, 
should still remain lable to the claim from which he had been dis- 
charged. Neither the statute, nor the 54th and 57th rules in ad- 
miralty justify such a conelusion. <A suit in rem is, in a very proper 
sense, a suit against the owner of a thing even though he may be 
unknown, and may in fact have no knowledge of the suit, and 
especially is this true when, as in the present case, the owner ap- 
pears In the suit and claims the thing attached. 

I have only to add that the taxation of costs to which some of 
the appellants object, appears to me to have been correct. The de- 
cree of the district court will therefore be affirmed. It must be 
admitted that the appellants recover a very inadequate compensa- 
tion for the injuries they have sustained. On the other hand, the 
Injuries were inflicted “ without any privity or knowledge” of the 
owners, by the fault of the master of the steamboat, who remains 
liable to the fullest extent; and the act of Congress, limiting the 

liability of the owners, together with the proceedings under 
31 it, rests upon a public policy recognized throughout the com- 
mercial world, the policy of encouraging investments in ships 
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by limiting the liability of the owners for wrongs done by the mas- 
ter to the value of the sea venture. 

The decree of the district court is affirmed, & 

And the ‘reupon the counsel for the appellants requested said jus- 
tice to make the following additional findings of fact, all of which 
the said justice fi rhewer as requested, viz: 

1. After the steamer sank she Was hol discove red by the wrece ke I's 
employed to raise her until on or about April 25th, 1866. 

2. She was not brought to Greenpoint until about four months 
from the time the wreck was discovered. 

3. Repairs were not begun until after the steamer was brought to 
Gree npoint, and were comple ted be fore the appr “isement he reinafter 
referred to. 

4. The libel of Place et al. was tiled August 24th, 1866. 

The steamer was attached under this libel before September 12, 


1866. 
Petition for leave to bond the steamer was filed October 19th, 
1S66. 
32 di Order for leave to bond and for ippraisement ot the 


‘steamer was entered January 26, 1567. 

8. Commissioners’ report on that appraisement was filed and con- 
firmed March 27, 1867. (See Record, page 76, for this report.) 

The said steamboat was bonded on the 29th March, 1867, by 
stipulation filed on that day. (See Record, page 71, for this stipula- 
tion.) 

And thereafter, and upon notice of the filing of the said findings 
of fact and conclusions of law, and on the —— day of ———, I1SS1, 
being before the entry of any judgment or decree herein, the claim- 
ants, George and Charles Place, C. D. Bigelow, survivor, &e., Wii- 
ham A. Wright, Samuel Hemmenway, William Betsworth, William 
M. Robertson, Albert V. Eldridge, Horatio Nichols, are Francis, 
James A. Van Brunt, Henry L. Slaight, Daniel Smith, Jesse Luding- 
ton, John 6. Ludington, and Jesse Smith, filed in the office of the 
clerk of said circuit court, and served upon the proctor for the peti- 
tioners, with notice of filing, the following exceptions, separately to 
the findings of fact and conclusions of law, made and filed by the 
said justice, as being unsustained by any proper or legal evidence, 
and being in opposition to the facts as proved by the testimony pre- 
sented, and as contrary to law. 


33 U.S. Cireuit Court, Eastern District of New York. 


In the Matter of the Petition of Ture Norwicn and N. Y. Trans- 
PORTATION Co, 

George Place and Charles Place, William A. Wright, Samuel 
Hemminway, William Bestworth, William W. Robertson, Albert V. 
Eldridge, Horatio Nichols, Robert Francis, James A. Van Brunt, 
and Henry L. Slaight, owners of the schooner “ General S. Van 
Vleit,” and also Dan Smith, Jesse Ludington, John B. Ludington, 
and Jesse Smith, owners of the Cargo laden on board of said schooner 
“General 8. Van Veit,” appellants, hereby except separately to the 
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findings of fact and conclusions of law made and filed herein on the 
13 day of October, 1879, by the Hon. William Strong, justice, before 
whom said cause was tried. 

[. They except to so much of this sentence contained in the first 
finding of fact, viz.: 

“The tire was a direct consequence of the collision and insepara- 

ble from it,” as is contained in the words following, viz: “and 
4 inseparable from it,” as unsupported by any evidence in the 
CUuse, 

I]. They except to so much of the sixth finding of fact as is in 
the words following, viz: 

“The motion was issued, the appellants appeared, and an order 
was made for an appraisement of the amount of value of the inter- 
est of the petitioners as owners respectively of said steamboat and 
her freight pending,” e. 

ILI. They except to the seventh finding of faet. 

They except to so much of the conelusions of law as holds that 
among the things determined in the “ Norwich and New York 
Transportation Company ” U8. Wright et al. 13 Wallace, LO4, and 
which the said justice was not at liberty to disregard, were the fol- 
lowing : 

1. The act adopts the rule of the general maritime law as meas- 
uring the lability of ship-owners for faults of the masters by which 
others are injured, and not the rule of the English statutes relating 
to the same subject. 

2. The rule is applicable to the claims of all persons injured ! 
a collision as well as to claims by freighters of cargo on the offen 
ing vessel. They are not barred by any laches of theirs. 

+. The present petitioners are entitled to the protection of the 

act against the owners of the colliding schooner.” 
Oo They except to so much of the conclusions of law as is in 
the words following, viz: “ Under that law (meaning mari- 
time law), in cases of maritime abandonment, a seizure or a judicial 
sale of the ship, if procured adversely to the owner, but without re- 
sistance by him, had no effect in determining the limit of his ha- 
bility or deprived him of his right to abandon. 

They except to so much of the conclusion of law as is in the words 
following, namely: 

“Tam therefore of opinion the district court was correct in de- 
termining that the value of the steamboat immediately after the 
collision and fire, as she was then lying at the bottom of the sound, 
together with her pending freight, is the extreme measure of the 
owner's liability, and is the amount to be apportioned.” 


Vv 
a, 


They except to so much of the conclusion of law as is in the 
words following, viz: 

“| think, therefore, the owners are not answerable to any extent 
for freight wholly lost, though it was pending at the time of the col- 
lision, for it had no value immediately after.” 
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LV. They except to so much of the conclusions of law as is in the 
words following, viz: 

“T am therefore of opinion that the petitioners in this case, who 
were the owners of the steamboat, are not bound to pay into the 

registry of the court the sum they received for insurance.” 
36 They except to so much of the conclusions of law as is in 
the words following, viz: 

“The position thus taken cannot be sustained,” occurring next 
after the words “They argue that in the proceedings in rem the per- 
sonal liability of the petitioners is not involved, and that the act of 
Congress does not apply to such proceedings.” 

They except to so much of the said conclusions of law as affirm 
the taxation of costs to the proctor for the petitioners. They except 
to so much of the said conclusions of law as affirm the decree of the 
district court. 

Vv. They except to so much of the conclusion of law as is In the 
following words: “It was suggested, though not pressed, during the 
argument before me, that even if the value of the steamboat, in the 
condition in which she was directly after the collision, is the maxi- 
mum of the owner’s hability, the appraisement should have been 
made of her value in the interval between the collision and the 
fire.” ‘They except to so much of the conclusions of law as is in the 
following words: “ But if this were conceded, the result must have 
been the same. Plainly the vessel was worth no more then than 

she was after she had sunk. She was then a vessel inevitably 
37 doomed to partial destruction by fire and to immediate 

foundering. The fire was much a part of the original dis- 
aster as was the breaking of the hull by the impingement of the 
schooner, and so was the sinking. It is impossible to separate them. 
sy the collision the hull of the steamboat was stoven; the water 
poured in, driving the fire out of the furnaces into contact with the 
wood work, which was mostly destroyed before the hull had_ suf- 
ficiently filled to cause it to sink. Now, had the owners transferred 
to a trustee the boat at the instant after she came into contact with 
the schooner and before the water had risen within her sufficiently 
to drive her fires out from the furnaces, confessedly they would have 
been discharged ;” as is in the following words: “ But what would 
the trustee for the sufferers, the owner of the schooner and the 
freighters, have taken? Surely only a vesselin process of destruc- 
tion by fire and destined to sink;” as is in the following words: 
“She would have been worth no more than she was at the bottom 
of the sound, and that value the sufferers have now under the ap- 
praisement that was made;” as is in the following words: “ Besides, 
a transfer could not have been made before the fire, because no 
trustee could have been appointed by any court.” 

Vl. They except to each and every part and the whole of the 

conclusions of law. 
38 And inasmuch as the said several matters produced and 
given in evidence on the trial in the said circuit court, and 
by the counsel for the said claimants objected to and insisted upon, 
and the said exceptions do not appear by the record of the decree 
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of said court, the counsel for the said claimants have prepared and 
caused this bill of exceptions to be settled as a record thereof ac- 
cording to the statute in such case made and provided and the course 
and practice of the court. 
Signed and ordered on file by the judge thereof. 
Dated June 30, 1882. 
WM. J. WALLACE. 


39 A. 
Costs of Petitioners. 


District Court of the United States for the Eastern. District of New 
York. In Admiralty. 


In the Matter of the Petition of THE NORWICH AND NEw YORK 
‘TRANSPORTATION COMPANY. 
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Disbursements: 


2 Eee bt le : $0 25 
Printer’s bill for publication of order for appraise- 

ON ga ile iii ei iiittiiig iene siti wedi 265 40 
Proof of service of copy order on libellants s’ proctors— 25 
Proof of service of notice of reference etnias 25 
Stenographer’s fees for copy, testimony of John En- 

glis cies eens echoes htimeene oa medéamweteremiens t 
Clerk's fees for copy, opinion of court overruling ex- 

ception i ee 2 ES ee ss aaaanined ae 4 25 
Printer’s bill for printing CE cee <anin ou ee 10 
PORN BE ase cite nn deine pees cnn ine 35 


S Brot f’w'd ..... oes | + seated $1,764 78 
ee ees Be Phineas 8 47 


SLS12 48 


Lithographing decree ~--- ---- - anaes aan iaa 8 63 
S1.821 11 
ON OS Berea ke if aaa ee a PUK SOO 
Amount of bill Fc i timid ae 
Comamiestomer 6 $068... cone oc we a oF 
(‘lerk’s fees, ( ie PSS i ea eae wis 27 UD 


$1.083 16 


Taxed and adjusted at one thousand and eighty-three 16-100 dol- 
lars, this 15th day of Novem ber. LS7S. 
B. LINCOLN BENEDICT, Clerk. 


GENT.: Please to take notice, that the foregoing bill of costs will be 
presented for taxation to the clerk of this court, at his office in the 
U.S. court rooms, in the city of brooklyn, on the 18th day of De- 
cember, inst., at 9} o'clock in the forenoon of that day. 

Dated N. Y., December 14th, 1876. 

Yours, &e 
J. W. C. LEVERIDGE, 
Pr. for Petitioners. 
| To— 
J. Langdon Ward, Esq., 
Pr. for George Place and others. 
Martin & Smith, Esq’r’s, 
Pr’s for Campbell and others. 
A. McCue, Esq.. 
Proctor for Bigelow Carpet Co. 
Dimmick & Perry, Esq’r’s, 
Proctors for Williamantie Linen Co 


* - oe 
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P. S. Crooke. Isq., 
Proctor for Hampden Cotton Manufacturing Co., and others. 
Gratz Nathan, Esq., 
Proctor for Merrick Thread Co. 
Kittridge & Rice, Esq’r’s, 
Proctors for Bigelow and others. 
A. L. Edwards, Esq., 
Proctor for Converse and others. 
Brown, Hall & Vanderpool, Esq’r’s, 
Proctors for Hunt & others. 
45 Peter b. Olney, hisq ; 
Proctor for Nelson D. White. 
Edward L. Owen, lsq., 
Proctor for Slater and others. 
B. F. Watson, l’sq., 
Proctor for James M. Meade and others, 
R. H. Huntley, 
Pr. for libellants. 


We hereby admit due and suthicient service of il COpy of the above 
bill of costs, and of a notice of taxation, of which the above is a 
Copy. 

Dated December 14th, 1876. 

J. LANGDON WARD, 
Pr. for George Place and Others. 
MARTIN & SMITH, 
Proctors of Campbe ll and Others. 
A. McCUE, 
Proctor for Bige lou Carpet Co. 
DIMMICK & PERRY, 
Pr. for Williamantiec Linen (Co. 
PHILIP 8S. CROOKE, 
Proctor for Hampden Cotton Man. Co. and Others. 
GRATZ NATHAN, 
Pr. for Mi rrick Thread ('n. 


AG KITTRIDGE & RICE, 


Pr’s for Big low and Others. 
A. L. EDWARDS, 
Pr. for Converse and Others. 
BROWN, HALL & VANDERPOOL, 
Pr’s for Hunt and Others. 
PETER B. OLNEY, 
Pr. for Nelson D. W hite. 
B. L. OWEN, 
Pr. for Slate g and Others. 
BB. F. WATSON, 
Pr. for Janes M. Meade and Ors. 
R. H. HUNTLEY, 
Py. for Lihellants. 
Endorsed: Costs of petitioners and proof of service. Filed Noy. 


18th, 1878. 
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We hereby consent that the motion for the payment of the within 
costs be granted, and that the within bill of costs be paid. 
January 20, 187%. 
R. H. HUNTLEY, 
Pr. for Wright and Others. 
MARTIN & SMITH, 
Pr’s for Richard i. Campbe /] and Others. 
PHILLIP S. CROOKE, 
Pr. for Hampde i Manufacturing Co. and Others. 
KE. LOWEN, 
Pr. for Horatio WV’. Slate r and Others. 
47 BROWN, HALL & VANDERPOOL, 
Py’s for Seth B. Llunt and Others. 


R 
). 


To the Honorable Charles L. Benedict, judge of the district court of 
the United States of the eastern district of New York. 


The amended libel of Creorge Place and Charles Place, partners, 
under the firm name of G. & ©, Place, against the steamboat City 
of Norwich, her engines, boiler, tackle, apparel, and furniture, 
whereof The Norwich and New York ‘Transportation Company, a 
foreign corporation, organized under the laws of the State of Con- 
necticut, are the owners, and were so at the time of the collision here- 
inafter set forth, alleges: 


Kirst. That before and at the time of the collision, hereinafter 
named, these libellants were the owners of one locomotive, driving- 
wheel, lathe with fixtures and appurtenances complete, two engine 
lathes, with fixtures and appurtenances, and six hand lathes, with 
fixtures complete, the value of which was in the aggregate eight 
thousand dollars. 

Second. Libellants further allege, on information and belief, that 
said last-mentioned machinery and tools was placed upon said 
steamboat City of Norwich, at Norwich, in the State of Connecti- 

eut, on the 17th day of April, IS66, to be transported to the 
LS city of New York. 

Third. Libellants further allege,on information and belief, 
that on the evening of the seventeenth day of April, 1866, aforesaid, 
the said steamboat sailed from Norwich, in the State of Connecticut, 
for the port of New York, with the said machinery and tools on 
board in good order and well conditioned That while on her VOy- 
age, and upon Long Island Sound, about seven or eight miles north- 
westerly of Katon’s Neck, between half past three and four o’cloeck on 
the morning of April 18th, 1866, said steamboat came in collision 
with a schooner named General S. Van V het, whereof William A. 
Wright was commander. 

That in consequence of said collision the said steamboat was set 
on fire and partially burned, finally sinking with all her freight on 
board. 
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That at the time of said collision the wind was about northeast 
by east, a light breeze of about three or four knots. 

The said schooner was heading down the sound bound for New 
Haven and the steamboat going up the sound bound for New York 
as aforesaid. 

The steamboat was moving at the rate of ten or twelve knots; 
that said steamboat was about twelve hundred tons burden; the 
schooner Was Ol) her starboard tack standing nearly north, and the 

course of the steamboat was west by south. 
iS) That the schooner had her lights properly set,and at the 
time of, and fora long time prior to the collision, they were 
burning brightly so they could have been seen ata great distance 
and in time to avoid the collision had the officers and crew of the 
steamboat been diligent and careful in the management thereof. 

But these libellants allege, on information and belief, that said 
steamboat was carelessly and negligently managed by the officers 
and crew thereof, and that said officers and crew, or those who were 
on watch, were either negligent in not discovering said schooner in 
time to avoid the collision, or, seelng sald schooner and her hehts, 
were grossly negligent in not causing said steamboat to be stopped 
before colliding, or causing her course to be changed. 

Fourth. That these libellants have sustained damage by the loss 
of said machinery, tools, wCc., in the sum of elght thousand dollars, 
which the owners of said steamboat refuse to pay. 

Wherefore libellants pray process, We., as prayed for in the orig- 
inal libel heretofore filed by the libellants against said steamboat, 
her engines, boilers, &e. 

GEORGE PLACE. 
CHARLES PLACE. 


sworn to before me, this 29th day of January, LS6;. 
C. W. NEWTON. 


nated Slates Commissioner. 


50 KASTERN District or New YORK, ss: 

I, Bb. Lineoln Benedict, clerk of the district court of the United 
States for the eastern district of New York, do hereby certify that 
the foregoing Is a true COpy ot an original ani na cd libel Ol) file and 
remaining ot record 1n) Hy othee. 

In testimony whereof, have caused the seal of the said court to 
be hereunto affixed, at the city ot Brooklyn, in the eastern district 
of New York, this 14th day of June, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States the one hundred and third. 


B. LINCOLN BENEDICT, Clerk. 
5] U. 


To the Honorable Charles L. Benedict, judge of the district court of 
the United States, within and for the eastern district of New York: 


The Norwich and New York Transportation Company, claimants 


: 
. 
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of the steamboat City of Norwich, her engines, boiler, tackle, ap 
parel, and furniture, intervening for their interests therein, for an- 
swer to the amended libel and complaint of George Place and 
Charles Place against the said steamboat, her engines, &c., allege 
and propound as follows: 

First. These claimants admit that they are a corporation created 
by or under the laws of the State.of Connecticut, and were the 
owners of the steamboat City of Norwich at the several times in the 
libel alleged,and they are still the owners thereof. They are ignorant, 
and therefore deny, that the libellants were the owners of, or that 
the machinery and property were of the value of eight thousand 
dollars, as alleged in the first article of the libel. 

Second. These claimants admit and say there had been shipped 
and there were on board of the said steamboat, and which were de- 
stroyed by fire, as hereinafter stated, certain machinery and prop- 
erty of the kind stated in the first article; but they say that the 

same was delivered to and received in and on board of the 
o2 said steamboat, to be thereby transported to New York under 

a special contract or agreement, whereby the owners or ship- 
pers assumed and agreed to take, and did take, all risks of every 
kind during the course of transportation, and they deny the allega- 
tions of the second article of the libel in anywise to the contrary 
thereof. 

Third. The claimants admit that the steamboat with the merchan- 
dise and property shipped Ol board thereof departed from Norwich, 
in the State of Connecticut, on the seventeenth day of April, L866, 
and that afterwards, and somewhere between half-past three and four 
o’clock a. m., on the eighteenth of that month, when in Long Island 
Sound, somewhere off or to the westward of Stamford, in the lawful 
prosecution of her voyage, a collision occurred without any fault on 
her part between her and the schooner General S. Van Vliet, where- 
by the said steamboat was set on fire,and she and her cargo thereby 
burnt and destroyed, as hereinafter more particularly stated. 

They also admit that the schooner was at the time of such collision 
on her starboard tack, heading nearly north, with the wind about 
northeast by east, and going about three or four knots, and that the 
steamboat, which was about twelve hundred tons burthen, was head- 
ing west by south quarter south, and going ten or eleven miles an 
hour: but they deny each ana every other allegation its contained 

in the third article of the libel. 
53 Fourth. These claimants aver, upon information and be- 

lief. that the schooner was before,and at the time of collision, 
sailing without having a proper or sufficient light set and burning 
as required by law, and that in consequence thereof she could not 
have been seen, and was not seen, by those in charge of the steam- 
boat until they were within a very short distance from her; that the 
steamboat had all her lights properly set and burning; that she was 
under the command of a skillful pilot, and had a competent look- 
out properly stationed and attending to his duty, but owing to the 
dimness of the light of the schooner by reason of its imperfections, 
it was impossible to discover her at any earlier moment or in time 
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to have avoided the collision; that as soon as she became visible 
every effort was made on the part of those navigating the steamboat 
which was possible to avoid the collision, and no fault was com- 
mitted on their part. 

They further say that those on the schooner saw the steamboat 
when several miles distant, and knew that her course was crossing 
that upon which the schooner was sailing, and they also knew (and 
which was the fact) that the collision might have been avoided with 
perfect ease, certainly and safely, by luftiing, yet they pertinaciously 
and wrongfully held on and thereby carelessly, negligently, and 
wrongfully ran into the said steamboat, striking her on her port side, 

fifty feet or thereabouts abaft the stem, causing the said steam- 
o4 boat to take fire, which burnt and destroyed the merchandise 

and property in the libel mentioned, with all the other mer- 
chandise and property which was on board thereof. 

Fifth. These claimants further say that the said collision and fire 
were not, nor was either, caused by any fault or negligence on the 
part of those in charge of and navigating the said steamboat. But 
if it should appear from the case made by the pleadings and proofs 
that there was any such fault or negligence causing or tending to 
cause the collision and fire, still these claimants aver that they, as 
owners of said steamboat, are not responsible therefor, because they 
say that such collision and fire were not, nor were either, in any 
manner caused by any design or neglect, or with any privity or 
knowledge whatever on their part, and therefore they insist that 
under and by virtue of the act of Congress, limiting the liability of 
shipowners, passed March 5rd, 1551, they are not lable, nor is 
their said steamboat liable in this action, to answer for or to make 
good the libellants’ alleged loss and damage or any part thereof. 

Sixth. The claimants further say that after the aforesaid steam- 
boat, her engines, &c., (which had been raised and brought into this 
district) had been arrested by-the marshal of this district, under the 
process issued out of this court for that purpose, and while the said 

steamboat, her tackle, &c., were In his custody, these claim- 
Oo ants applied to this court for an order granting them leave 

to bond the said steamboat, her engines, &c., in the full value 
thereof, so as to discharge her from custody and to relieve her from 
liability to further arrest for or on account of any claims existing 
against her, arising out of the aforesaid collision and fire, and such 
proceedings were thereupon had upon the said application, that an 
order was made and entered in this suit on the twenty-sixth day 
of January, 1867, whereby it was referred to one of the commis- 
sioners of this court to ascertain, appraise, and report to this court 
the value of the said steamboat, her engines, tackle, &c., and that 
upon the coming in of said report these claimants give a stipu- 
lation, with sufficient sureties, according to the course and practice 
of this court, on the bonding of vessels, in the amount so reported, 
and that such stipulations should be for the benefit of the libel- 
lants herein, (in case they should establish the liability of the 
said steamboat,) and of all persons and parties who might, by due 
proceedings in this court, show themselves entitled to liens upon 


? 
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the said steamboat by reason of such coilision and fire, and that 
upon the entering into and filing of such stipulation the said steam- 
boat, her engines, boilers, tackle, apparel, and furniture should 
be discharged from all liability for losses and damages occasioned 
to all the parties for whose benefit the said stipulation should 
be given, and that the libellants and all other persons and 
ob parties having liens on the said steamboat, her engines, 
boilers, tackle, apparel, and furniture, for loss or damage by 
reason of such collision and fire, were thereby declared to be bound 
by the said order; that such proceolings were thereupon afterwards 
had before the said commissioner under the said order; that the 
suid commissioner ascertained anJ reported to the said court that 
the said steamboat, her engines, &c., was of the value of seventy 
thousand dollars, which said report was duly confirmed, and there- 
upon the claimants made and entered into a stipulation in the 
above sum, with sufficient sureties, according to the course and 
practice of this court, as directed by said order, which said stipu- 
lation was duly filed with the clerk of the court, and thereupon the 
said steamboat was discharged from custody, as by the said stipu- 
lation, order, and proceedings, now remaining of record in the office 
of the clerk of this court, will on reference thereto more fully appear, 
and to which the claimants pray leave to refer. These claimants 
further say that. there was a large quantity of goods, merchandise, 
and -other property on board the said steamboat, at the time of the 
collision and fire, being transported thereby, belonging to divers 
persons and parties, whose names are unknown to the claimants, 
and which, as well as the property in the libel alleged to have been 
on board, were burnt, consumed, and destroyel by the aforesaid col- 
lision and fire; that such goods, merchandise, and property 
o7 greatly exceeded in value and amount the value of said 
steamboat, her engines, &c., and of her freight pending at 
the time of the said collision; that each of the said freighters and 
owners of the said cargo stand upon the same footing, as the claim- 
ants believe, as the libellants in this action, and that if it shall ap- 
pear that the libellants have a valid lien or claim upon the said 
steamboat, her engines, &c., to satisfy their demand in the libel men- 
tioned (which is not admitted), then such other parties have a like 
lien or claim upon the said steamboat, and the aforesaid stipulation 
is and will be held for their benefit, as well as for the benefit of the 
libellants herein. The claimants therefore insist that the other 
freighters and claimants should be made parties to this action, or 
the libel herein should be so framed as that it shall be on behalf of 
the libellants and such other parties as may lawfully intervene for 
their interest in the said stipulation, to the end that there may be 
but one litigation arising out of the same calamity, and that these 
claimants and all parties interested may be protected in their rights 
by the decree of this court to be made herein. 

Seventh. These claimants further say, that inasmuch as the whole 
value of the steamboat, her engines, &c., and of the freight pending 
at the time of the above collision and fire, is not, as above alleged, 
sufficient to make compensation in full to each of the several 
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58 freighters and owners of the goods, merchandise, and prop- 

erty on board; that the libellants and the other freighters 
and owners, if entitled to recover any portion of their said claim or 
loss, are only entitled, under the act of Congress and the order above. 
referred to, to recover and receive compensation out of the value of 
the said steamboat and freight pending in proportion to their re- 
spective losses, and that the libellants are not entitled, under any 
circumstances, to recover any more, nor are the claimants in any 
way liable for any greater sum in this suit than such just propor- 
tion. 

That all and singular the matters herein contained are true, in 
verification whereof, if denied, the claimants crave leave to refer to 
the depositions and proofs to be taken and exhibited herein. 

Wherefore, the claimants pray that this honorable court will be 
pleased to pronounce against the libel herein, and that the same 
may be dismissed, with costs to these claimants to be taxed. 

THE NORWICH AND NEW YORK TRANS- 
PORTATION COMPANY, 
By JULIUS WEBB, 
General Agent and Manager. 
J. W. C. LEVERIDGE, 


Proctor for Claimants and Respondents. 


59 SOUTHERN. District oF New YORK, 88: 

Julius Webb, being duly sworn, says: That he is the general 
manager and agent of the Norwich and New York Transportation . 
Company, the above-named claimants. That the said company is a 
foreign corporation incorporated by or under the laws of the State of 
Connecticut, and their principal place of business is the city of Nor- 
wich, in the said State, and the officers of the said company are now 
absent from this State, and from the eastern district of New York. 
That deponent has heard the above answer read, and knows the 
contents thereof, and that the same is true of his own knowledge ex- 
cept as to the matters therein stated to be on information and belief, 
and as to those matters deponent believes it to be true. 


JULIUS WEBB. 


Sworn this 9th day of April, 1867, before me— 
JOHN A. OSBORNE, 
United States Commissioner. 
Eastern District or New YORK, 88° 
I, B. Lincoln Benedict, clerk of the district court of the United 
States for the eastern district of New York, do hereby certify that 
the foregoing is a true copy of an original answer on file and re- 
maining of record in my office. 
60 In testimony whereof I have caused the seal of the said 
court to be hereunto affixed, at the city of Brooklyn, in the 
eastern district of New York, this 21st day of June,in the year of 
our Lord one thousand eight hundred and seventy-nine, and of the 
Independence of the United States the one hundred and third. 


B. LINCOLN BENEDICT, Clerk. : 


al 
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To the honorable Charles L. Benedict, judge of the district court of 
the United States for the eastern district of New York: 

The petition of the Norwich and New York Transportation 
Company respectfully showeth : 

That your petitioners are a foreign corporation, created by and 
existing under the laws of the State of Connecticut, and are the sole 
owners of the said steamboat City of Norwich, her engines, tackle, 
apparel, and furniture. 

That early in the morning of the eighteenth day of April last past 
a collision occurred upon the waters of Long Island:Sound, near 
Huntington light on said Long Island Sound, between the said 
steamboat City of Norwich, an American vessel, of which your peti- 

tioners were then the owners, and the schooner or vessel 
61 called the General S. Van Vliet, the said steamboat being 

then bound on her regular trip from the city and port of New 
London, in the State of Connecticut, to the city and port of New 
York, with a Cargo consisting of goods, wares, and merchandise on 
board. 

That in consequence of such collision, the said steamboat was 
set on fire and soon afterwards sunk, with all her said cargo on 
board of her. 

That such collision and fire were occasioned and incurred without 
the design, neglect, privity, or knowledge of your petitioners. 

That on or about the twenty-third day of August last past, the 
libel herein was filed by the above-named libellants against the said 
steamboat, &c., to recover the sum of eight thousand dollars for 
damages, which the libellants allege they have sustained by reason 
of the destruction of certain articles of merchandise, specified in 
said libel, which it is therein alleged were shipped on board said 
steamboat, and upon the filing of said libel process was issued out 
of this court, at the instance of the said libellants, under which the 
said steamboat, &c., (the same having been raised and brought to the 
port of New York), was seized by the marshal of the said eastern 
district, and is now in the custody of this court. 

That the said steamboat City of Norwich was freighted with 

62 a large cargo, consisting of goods, wares, and merchandise, 

consigned and belonging to a very large number of individ- 

uals, companies, and firms, whose names are unknown to your peti- 

tioners, and the same was to be delivered by said steamboat at the 

city of New York, and that by reason of the said collision and fire 

the said steamboat became a total wreck, and was unable to proceed 
on her said trip aforesaid. 

And your petitioners further show that the owners and consignees 
of the goods on board of said steamboat were very numerous, and 
your petitioners have reason to believe, and do believe, that in addi- 
tion to the claim made by libellants herein, other claims, on behalf 
of the owners of other portions of said cargo on board of said steam- 
boat at the time of said collision and fire, will be made against your 

etitioners, as owners of said steamboat, &c., or against the steam- 
Set her tackle, apparel, and furniture, and suits and proceedings 
will be instituted to recover the same, which claims, if established, 
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will greatly exceed the value of said seamboat, &c., and of her freight 
pending at the time of such collision, fire, and loss. 

Your petitioners therefore pray that they may be declared as en- 
titled to the benefit of the act of Congress of the United States, 
entitled “An act to limit the liability of shipowners, and for other 
purposes,” passed on the third of March, 1851. (9 U.S. Stat. at 

Large, page 365.) That the said steamboat, her engine, tackle, 
63 apparel, and furniture, and her freight, then pending at the 
time of the said collision and fire, may be appraised by ap- 
praisers to be appointed by this court; that your petitioners may 
be authorized to give a stipulation, with good and sufficient sureties, 
according to the rules and practice of this court, for such appraised 
value, such stipulation to be for the benefit of the libellants herein 
(in case they shall establish the liability of the said steamboat), and 
of ‘all other claimants who may, by actions or otherwise, intervene 
and prove to be legally entitled to compensation for losses sustained 
by reason of said collision and fire, in proportion to the amount of 
the respective losses of all such claimants, and that upon the due 
execution of such stipulation the said steamboat, her engines, tackle, 
apparel, and furniture, as well as the owners thereof, may be dis- 
charged from all liability for all losses incurred by reason of such 
collision and fire, and that your petitioners may have such other or 
further relief as may be just and proper in the premises, and as this 

court shall be pleased to grant. 
THE N. AND N. Y. TRANS. CO., 
By DAVID SMITH, Pres. iid 

J. W. C. LEVERIDGE, Proctor. 


64 SOUTHERN District or New YOrK, ss: 


David Smith, of the city of Norwich, and State of Connecticut, 
being duly sworn, says: That he is the president of the Norwich and 
New York Transportation Company, the petitioner named in the 
above petition, and one of the officers of said company; that the 
seal affixed to the above petition is the corporate seal of the said 
company, and was affixed thereto by authority of said company, 
and deponent signed the same as such president by like authority. 

And the deponent further says that he has heard the above petition 
read, and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein stated to be 
upon information and belief, and as to those matters he believes it 
to be true. 


DAVID SMITH, President. 


Sworn, this 2nd day of October, 1866, before me. 
GEO. F. BETTS, 
l. S. Commissioner. 
65 E. 


At a stated term of the district court of the United States of Amer- 
ica for the eastern district of New York, held at the United States 
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court-rooms in the city of Brooklyn on the 26th day of January, in 
the year of our Lord one thousand eight hundred and sixty-seven. 
Present: Honorable Charles L. Benedict, district judge. 


Geo. PLAcE and CHas. PLACE 


Us. 


THe SreAMBOAT OR VESSEL CALLED THE City OF NORWICH, HER 
TACKLE, APPAREL, AND FURNITURE. 

On reading and filing the petition of the Norwich and New York 
Transportation Company, the owners and claimants of the above- 
named steamboat, City of Norwich, her engine, tackle, apparel, and 
furniture, together with admission of service thereof and of notice 
of motion on the proctor of the libellants herein, and due proof 
having been filed of the publication of an order heretofore made 
in this cause requiring all parties having claims against the said 
steamboat or her owners arising out of the collision, fire, and loss 

mentioned in said petition, to show cause, if any they have, 
66 why the prayer of the said petitioner should not be granted, 
&e., and after hearing the counsel of the said petitioners in 
support of the said petition, and R. H. Huntley, Esq., of counsel 
for the libellants in this cause, and also the counsel for other parties 
who claim damages by reason of losses alleged to have been sustained 
by them, occasioned by the collision and fire mentioned in said peti- 
tion, in opposition thereto, and the owners and claimants of the said 
steamboat, &c., having thereafter applied to bond the said steam- 
- boat according to the rules and practices of this court in admiralty, 
and it appearing that the present value of the said steamboat, €c., 
is the same as her value immediately previous to said accident, and 
mature deliberation being thereupon had, it is, on motion of J. W. 
C. Leveridge, of counsel for said petitioners, ordered that it be re- 
ferred to Charles W. Newton, Esq., one of the commissioners of this 
court, upon at least two days’ notice to all proctors for the libellants 
who have filed libels against the said steamboat, to ascertain, ap- 
praise, and report to this court the present value of the said steam- 
boat, her engine, tackle, &e., and that upon the coming in of said 

report the said Norwich and New York Transportation Company, . 
as such owners and claimants of said steamboat, &e., give a stipula- 
tion, with sufficient sureties, according to the course and practice of 
this court on the bonding of vessels, in the amount so re- 
67 ported, and that such stipulation be for the benefit of the li- 
bellants herein (in case they shall establish the liability of 
the said steamboat) and of all persons and parties who may by due 
- proceedings in this court show themselves entitled to liens upon 
upon said vessel, by reason of such collision and fire; and that 
upon the entering into and filing of such stipulation the said steam- 
boat, her engine, boiler, tackle, apparel, and furniture be discharged 
from all liability for losses and damages occasioned to all the par- 

ties for whose benefit the said stipulation is given. 

And it is further ordered that the said libellants and all other 
persons and parties having liens on the said steamboat, her engine, 
boiler, tackle, apparel, and furniture, for loss or damages by reason 
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of such collision and fire be, and they are hereby declared to be, 


bound by this order. 
SAMUEL T. JONES. Clerk. 


68 I, 
District Court of the United States for the Kastern District of New 
York. 
GEORGE PLACE and GHARLES PLACE 
is. 


THE STEAMBOAT OR VESSEL CALLED THE City OF NORWICH. 


[mn pursuance of an order made in the above-entitled cause, 
whereby among other things it was referred to the undersigned, a 
United States commissioner, to ascertain and report the present 
value of the steamboat City of Norwich, I, Charles W. Newton, 
United States commissioner, to whom the said matter was referred, 
do report that | have been attended by the proctor for the claim- 
ants and the proctors for the several libellants, who have filed libels 
against said vessel, to wit, H. U. Place, Ksq., proctor for Creorge 
Place and Charles Place ; Messrs. Martin & Smith, proectors for Rich- 
ard L. Campbell, Stark Mills, Salisbury Mills, Amoskeag Manufac- 
turing Company, and James M. Beebe; R. W. Townsend, Esq., 
proctor for James H. Diggles; Messrs. Fimmick & Perry, proctors for 
Williamantic Linen Company; Gratz Nathan, proctor for Merrick 

Thread Company ; and due proof of the service of a notice 
69 of reference having been served on Alexander McCue, Esq., 

proctor for Bigelow Carpet Company ; and having taken and 
examined all the testimony offered on behalf of the claimants, none 
being offered by the libellants; and do find the present value of 
the steamboat City of Norwich, her tackle, &c., to be seventy thous- 
and dollars ($70,000). All of which is respecttully submitted. 

Dated March 11th, 1867. 

CHAS. W. NEWTON, 


(. NS. Commissioner. 
(Endorsed :) Report of value of vessel. Filed Mareh 22nd, 1867. 
70 (y. 


District Court of the United States, Eastern District of New York. 
In Admiralty. 


Whereas a libel was filed on the twenty-fourth day of August, in 
the year of our Lord one thousand eight hundred and sixty-six, by 
George Place and Charles Place, against the steamboat or vessel 
called the City of Norwich, her engine, tackle, apparel, and furni- 
ture, for the reasons and causes in said libel mentioned : 

And whereas the said steamboat City of Norwich, &c., is in the cus- 
tody of the marshall of this district, under the process issued in pur- 
suance of the prayer of said libel ; 


And whereas, since the filing of said libel, certain other libels have. 


been filed for and in behalf of certain other libellants against the said 
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steamboat, &c., for the reasons and causes in the respective libels 
mentioned and set forth, and the said vessel is also in the custody 
of said marshall under the processes issued in pursuance of the 
prayers of said libels respectively. 

And whereas upon the petition of The Norwich and New York 
Transportation Company, as sole owners and claimants of the said 

steamboat, &e., an order was made and entered in this cause 
7] on the 26th day of January last past, whereby it was or- 

dered that it be referred to Charles W. Newton, Esq., one of 
the commissioners of this court, upon at least two days’ notice to all 
the proctors for the libellants who have filed libels against the said 
steamboat, to ascertain, appraise, and report to this court the present 
value of the said steamboat, her engine, tackle, &c., and that upon the 
coming in of said report, the said The Norwich and New York 
Transportation Company, as such owners and claimants of said 
steamboat, &c., have leave to give a stipulation with sufficient sure- 
ties according to the course and practice of this court on the bond- 
ing of vessels, in the amount so reported, and that such stipulation 
be for the benefit of the libellants herein (in case they should estab- 
lish the liability of the said steamboat), and of all persons and par- 
ties who might, by due proceedings in this court, show hnuinalees 
entitled to liens upon said vessel, by reason of the collision and fire 
mentioned in the said petition, and that upon the entering into and 
filing of such stipulation, the said steamboat, her engine, boiler, 
tackle, apparel, and furniture, should be discharged from all liabil- 
ity for losses and damages occasioned to all the parties for whose 
benefit the said stipulation should be given; and in and by which 
said order, it was further ordered, that the said libellants and all 
other persons and parties having liens on the said steamboat, her 

engine, boiler, tackle, apparel, and furniture, for loss or dam- 
72 age by reason of such collision and fire, should be, and they 

were declared to be, bound by said order, as by reference to 
the said petition and order now on file in the office of the clerk of 
this court will more fully appear. 

And whereas the said commissioner, in pursuance of said order, 
has made his report to this court, from which it appears that, from 
the proofs taken by him, he did find the present value of the said 
steamboat City of Norwich, her tackle, &c., to be the sum of seventy 
thousand dollars ($70,000), as appears by his said report now on file 
in the oftice of the clerk of this court, which said report bas been 
confirmed. 

And whereas the undersigned, The Norwich and New York 
Transportation Company above-named have filed a claim to said 
steamboat, &e., as sole owners thereof in each of the actions already 
commenced in this court, and as such claimants and owners with 
their sureties, the parties hereto have applied to the court for leave 
to give this stipulation and to have the same to stand in place of the 
said steamboat, &e., to be enforced in such manner as the court may, 
from time to time, order and direct for the benefit, respectively, of all 
parties who have already filed, or may hereafter file, libels in this 
court against the said steamboat, &c., to establish or enforee any lien 
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or claim upon or against her arising out of the said collision and 
hire. 

73 And the undersigned, the parties hereto, hereby consenting 

and agreeing that the said claimants and owners, The Nor- 

wich and New York Transportation Company, parties hereto, in all 

cases In which libels may hereafter be filed in this court against the 

said steamboat, &c., to enforce liens or claims upon or against the 

said steamboat, &c., by reason of said collision and fire, upon notice 

thereof to them, or to J. W. C. Leveridge, Esq., their proctor, or to 

such other proctor as may be substituted in his stead herein, to be 

given by publication or otherwise, as the court may direct, will, 

within the times limited by the court, enter an appearance in such 

causes without service of process, which is hereby waived, and that 

| in default of such appearance, such proceedings may be had and 

such decree made in such cases respectively as to the court may 

seem proper, and with the like effect as if said owners and claimants 

and their sureties, the parties hereto, had appeared and consented 
thereto. 

And the parties hereby further consenting and agreeing that they 
will, to the extent of the amount of this stipulation, abide by and 
perform all orders and decrees of this court, made or to be made in 
any proceeding taken or to be taken in this court, or in any appel- 

late court, to secure the payment of any lien upon the said 
74 steamboat, her engines, machinery, and furniture, in place of 

which this stipulation is substituted, which may have arisen 
by reason of the collision and fire above referred to, and that in 
case of default or contumacy on the part of the said owners or 
claimants, or their sureties, execution or executions, not in all to 
exceed the amount of this stipulation for the value of said steam- 
boat, to wit, seventy thousand dollars with interest thereon from 
this date, may issue against their goods, chattels, and lands. 

Now, therefore, the condition of this stipulation is such that if the 
stipulators undersigned shall, upon the final order or decree of the 
said district court made and entered in the above suit, and in any 
sult or proceeding commenced, or which may be commenced in sald 
court to establish and enforce any lien or claim upon the said steam- 
boat, &c., by reason of the collision and fire in the aforesaid libel 
and in the said petition mentioned, or upon the final decree of any 
appellate court to which any or either of such suits or proceedings 
may be carried, and upon notice of such order or decree to the par- 
ties hereto, or either of them, or to J. W. C. Leveridge, proctor for 
the claimants of said steamboat, &ec., or to such proctor as may be 
substituted in his stead herein, abide by all interlocutory orders ‘' 
and decrees of the court, and pay the money awarded to the re- 

spective parties in and by all such final decrees rendered by 
79 this court or the appellate court (if any appeal intervene), not 
exceeding in the aggregate the said sum of seventy thousand 
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dollars, with the interest thereon from the date hereof, then this 
stipulation to be void; otherwise, to remain in full force and virtue. 
THE NORWICH AND NEW YORK TRANS- 
PORTATION CO., 
By JULIUS W EBB, eT neral Manager. 
JAMES L. DAY. 3 
ALBERT CLARK. [1. S._ 
KE. A. P ACKER. L 
JOHN ENGLIS. I 


Taken and acknowledged, this 25th day of March, 1867, before 
me— 
CHAS. W. NEWTON, 
U). S. Com’r. 
EASTERN District or New York, 88: 

Albert Clark, James L. Day, John Englis, and Elisha A. Packer, 
parties to the above stipulation, being each duly sworn, depose and 
say that he is worth the sum of one hundred and-forty thousand 
dollars, over and above all his just debts and liabilities, and that 
they each reside in the State of New York. 

ALBERT CLARK. 
JAMES L. DAY. 
JOHN ENGLIS. 
EK. A. PACKER. 


Sworn before me, this 28th day of March, 1867. 
CHAS. W. NEWTON, 
Uy S. Com’r. 


(Endorsed :) Stipulation for value. Filed March 29, 1867 


H. 


76 At a stated term of the district court of the United States of 
America for the eastern district of New York, held at the 
United States court rooms, in the city of Brooklyn, on the 25rd day 
of December, in the year of our Lord one thousand eight hundred 
and sixty-nine. 
Present: The honorable Charles L. Benedict, district judge. 
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Tue STEAMBOAT “Crry oF NorwicuH,” &c. 


This cause having been heard upon the pleadings and proofs, and 
submitted upon the arguments and briefs of the advocates of the 
respective parties, and due deliberation having been had thereon : 

Now, on motion of H. C. Place, Esq’r., proctor for libellants, it is 
ordered, adjudged, and decreed that the said libellants recover in 

this cause their damages sustained by reason of the matters 
77&78 set forth in the libel herein. and that said steamboat “ City 
of Norwich,” &c., be condemned therefor. 
5—325 
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And on like motion, it is further ordered that it be referred to one 
of the commissioners of this court to ascertain the amount of the 
libellants’ damages, as above stated, and report thereon to this court 
with all convenient speed. 


CHAS. L. BENEDICT. 
EASTERN District or NEw YORK, 88: 

I, B. Lineoln Benedict, clerk of the district court of the United 
States for the eastern district of New York, do hereby certify that 
the foregoing is a true copy of an original order on file and remain- 
ing of record in my office. 

In testimony whereof, I have caused the seal of the said court to 
be hereunto aflixed at the city of Brooklyn, in the eastern district of 
New York, this 14th day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-nine, and of the Independence of the 


United States the one hundred and third. 
B. LINCOLN BENEDICT, Clerk. 


79 Exuisit “ |.” 


To the Honorable Charles L. Benedict, judge of the district court of 
the United States for the eastern district of New York: 

The petition of “The Norwich and New York Transportation 
Company ” respectfully showeth : 

That your petitioners are a foreign corporation, created by and 
existing under the laws of the State of ¢ ‘onnecticut, and are the sole 
owners of the steamboat City of Norwich, her engine, tackle, apparel, 
and furniture. 

That on the morning of the eighteenth day of April, 1860, a col- 
lision occurred near Huntington Light, on Long Island Sound, be- 
tween the said steamboat City of Norwich, an American vessel, of 
which your petitioners were then and are now the owners, and the 
schooner or vessel called the General S. Van Vhiet, the said steam- 
boat being then bound on her regular trip from the city and port of 
New London, in the State of Connecticut, to the city and port of 
New York, with a cargo consisting of goods, wares, and merchandise 
on board, which belonged to different shippers and Owners, a COpy 
of the manifest of the cargo on board the said steamboat at the time 
of the collision and fire hereinafter mentioned, being hereunto an- 
nexed and marked Exhibit A, which exhibit includes the names of 
all parties who have, or make any claim against said steamboat or 

her owners, by reason of the collision, fire, and loss herein 
80 stated, except the owners of the said schooner General 8. Van 
Vliet and her cargo, as your petitioners verily believe. 

That in consequence of such collision the said steamboat was set 
on fire, and soon afterwards sank in the vicinity of the place of col- 
lision with all her said cargo on board of her, except such portions 
thereof as were burned, or that floated off from her, and said steam- 
boat became a total loss. 

That such collision and fire were occasioned or incurred without 
the design, neglect, privity, or knowledge of your petitioners. 
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} That after the said steamboat and her said cargo was so sunk and 
lost as aforesaid, she was raised by salvors and brought to the port 
of New York at an expense of over $40,000, and that the said steam- 
boat was worth when she was so brought to the port of New York 
not to exceed the sum of $22,500, and vour petitioners afterwards 
became possessed of the said vessel, and repaired her at great ex- 
pense; that on or about the twenty-third day of August, 1566, a 

| libel was filed by George Place and Charles Place against the said 
steamboat, &c., to recover the sum of eight thousand dollars for dam- 
ages which the libellants alleged they had sustained by reason of 
the destruction of certain articles of merchandise specified in said 
libel, which it is therein alleged were shipped on board of said steam- 
boat, and upon the filing of said libel process was issued out of this 
court at the instance of the said libellants, under which the said 
steamboat, &c., was seized by the marshal of the said eastern district 
of New York. 

That the said steamboat City of Norwich was freighted with a 
large cargo consisting of goods, wares, and merchandise consigned 

and belonging to a very large number of individuals, com- 
S] panies, and firms, many of whose huames are unknown to your 
petitioners, and the same was to be delivered by said steam. 
boat at the city of New York, and that by reason of the said collision 
and fire the said steamboat became a total wreck, and was unable to 
; proceed on her said trip aforesaid, and to make such delivery. 

. And your petitioners further show that the owners and consignees 
of the goods on board of said steamboat were very numerous, as 
wippears from said Exhibit A hereunto annexed, and that in addition 

: to the claim made by the said George Place and Charles Place as 
such libellants a large number of libels have been duly filed in this 
district against said steamboat on behalf of the owners of other 
portions of said cargo on board of said steamboat at the time of 
said collision and fire, and other claims for damages, by reason of 
loss of freight shipped, are made against the said steamboat or 
against your petitioners as the owners thereof, and suits and pro- 
ceedings have been instituted to recover the same; schedules of 
which said suits and proceedings in this district are hereunto 
annexed, lettered B and C. That Schedule D hereunto annexed 
shows the aggregate amount of the damages reported by the com- 
missioner as due libellants in suits and proceedings In this district, 
and that Schedule E hereunto annexed shows the aggregate amount 
of claims which have not been proved in suits and proceedings In 
this district. 

That James H. Diggles and others having a claim for goods alleged 
to have been lost by said collision and fire, amounting to the sum 
of $2,412.28, filed their libel against the said steamboat in this dis- 
trict to recover the value thereof, which suit was discontinued by 

them on or about the 4th day of December, 1868, and an action was 
commenced by them against your petitioners in the supreme 

S2 court of the State of New York, for the same cause of action, 

which suit subsequently removed into the circuit court of the 
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United States in the second circuit, upon the application of your 
petitioners, and is now at issue therein. 

That William A. Wright and others, owners of the said schooner 
and her cargo, instituted a suit in personam against your petitioners, 
in the district court of the United States for the district of Con- 
necticut, to recover about the sum of $30,000 for damages alleged 
to have been sustained by them. That Merwin and Bray and the 
Converseville Manufacturing Company have also severally com- 
menced actions in the superior court of the State of Connecticut to 
recover damages for freight, lost on board of said steamboat, the 
amount of the claim of Merwin and Bray being about the sum of 
$2,000, and the amount of the claim of Converseville Manufacturing 
Company being about the sum of $5,000, as is alleged by them 
respectively, and which suits in the superior court are still pending, 
and there are also a large number of other claimants who have not 
instituted proceedings or suits, who make claims against your peti- 
tioners for damages occasioned by the collision and fire above men- 
tioned, the total amount of all which claims greatly exceed the 
ralue of the said steamboat, &ec., and her freight pending at the 
time of such collision, fire, and loss. 

That your petitioners duly intervened and claimed the said steam- 
boat, and made an application to this court that they might be 
declared as entitled to the benefit of the act of Congress of the 
United States, entitled “An act to limit the liability of ship owners 
and for other purposes,” passed on the third day of March, 1851, 

(IX U.S. Stat. at Large, page 635), that the said steamboat, 
83 her engine, tackle, apparel and furniture, and her freight, then 

pending at the time of the said collision and fire, might be 
appraised by appraisers to be appointed by this court, and that your 
petitioners might be authorized to give a stipulation, with good and 
sufficient sureties, according to the rules and practice of this court 
for such appraised value, such stipulation to be for the benefit of the 
libellants, George Place and Charles Place (in case they should estab- 
lish the liability of the said steamboat), and of all other claimants 
who might, by actions or otherwise, intervene and prove to be legally 
entitled to compensation for losses sustained by reason of said colli- 
sion and fire, in proportion to the amount of the respective losses of 
all such claimants, and that upon the due execution of said stipula- 
tion, the said steamboat, her engine, tackle, apparel, and furniture, 
as well as the owners thereof, might be discharged from all liability 
for all losses incurred by reason of such collision and fire, and that 
your petitioners might have such other or further relief as might be 
just and proper in the premises, and as this court should be pleased 
to grant. 

That such proceedings were had upon such application that this 
court made an order, referring it to one of the commissioners of this 
court, to ascertain, appraise, and report the then present value of the 
said steamboat (such valuation being the same as her value im- 
mediately previous to the accident), and that upon the coming in of 
said report your petitioners give a stipulation with sufficient sureties 
in the amount so reported, such stipulation to be for the benefit of 
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the said libellants, George Place and Charles Place (in case they 
should establish the liability of said steamboat), and of all persons 
and parties who might, by due proceedings in this court, show them- 
selves entitled to liens upon the said vessel by reason of such colli- 

sion and fire, and that upon the entering into and filing of 
S4 said stipulation, the said steamboat be discharged from all 

liability for losses and damages occasioned to all the parties 
for whose benefit the said stipulation was given, and that the said 
libellants, George Place and Charles Place, and all other persons and 
parties having liens on the said steamboat, &c., for loss or damage 
by reason of such collision and fire, be, and they were thereby, de- 
clared to be bound by said order, as by reference to said order will 
more fully appear. 

That the said commissioner proceeded under said order to ascer- 
tain the value of said steamboat, and on the 11th day of March, 
1867, made his report that the value of the caid steamboat was 
$70,000 at the time of his said report, the said steamboat having at 
that time been repaired, which said report was duly filed on the 
23rd day of March, 1867. 

That your petitioners thereupon entered into a stipulation with 
sufficient sureties, pursuant to said order, which said stipulation was 
duly filed on the 29th day of March, 1867, and the said steamboat 
was thereupon discharged from custody. 

That the trial of the said suit of George Place and Charles Place 
against the said steamboat (all the other suits instituted against the 
said vessel in this district being tried as one suit) commenced in 
this court on the second day of December, 1868, and such trial and 
the arguments in said suits was continued from time to time until 
the seventeenth day of June, 1869, when the same was finally closed. 

That on the twentieth day of December, 1869, this court directed 
decrees to be entered for the libellants in each of the said several 
suits, with reference to a commissioner to ascertain and report the 
damages sustained by the several libellants, which said decrees were 

duly entered. 
85 That proceedings were had before the said commissioner 

upon said reference, who made his report in the said several 
suits, and the amounts reported by him to be due the several libel- 
lants in the suits in this district appear in the said Schedule B, 
hereunto annexed, and that Schedule C hereunto annexed contains 
the names of claimants who have instituted proceedings against 
said steamboat in this district, and which are still pending therein, 
with the amounts claimed by them respectively, but whose claims 
have not been reported upon by the said commissioner. 

That your petitioners, by their counsel, obtained the consent of 
the proctors for the several libellants that your petitioners pay the 
sum of six hundred dollars into court, being the amount of freight 
pending at the time of the collision and fire in the pleadings in said 
suits mentioned, and that an order to that effeet be entered, which 
order this court declined to make or to have entered. 

That some of the libellants in this court, on the 9th day of Mareh, 
1870, made a motion that the libellants be paid in the order in 
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which their libels were filed, or that in case there is not sufficient to 
pay the same, that they be paid pro rata in the like order, which mo- 
tion was granted. 

That your petitioners, on the 14th day of April, 1870, filed excep- 
tions to the commissioner's report, which exceptions were argued 
and overruled on the 28th June, 1870. 

That your petitioners presented their petition to vour honor that 
the several suits against the said steamboat be referred back to the 
said commissioner, and that he be directed to take such further testi- 

mony as may be offered, and report to this court the total 
86 amount of all the claims against said steamboat, and the 

value of the said steamboat and of her freight pending at the 
time of the collision and fire in the pleadings mentioned, and ob- 
tained an order that all the libellants and parties show cause, on 
the 22d day of October, LS70, why the prayer thereof should hot be 
granted. ‘That the same was heard before this court and denied, on 
the ground that such testimony was inadmissible, having been 
theretofore so adjudged by said court. 

And your petitioners further show that in their several answers 
in the suits in this district, and in other suits against vour petition- 
ers and against said steamboat, for the same causes of action as here- 
inbefore stated, your petitioners set up and insisted that they were 
entitled to the benefit of the said act of March 3, 1851, above re- 
ferred to, and up to the time of the making of the rules hereinafter 
referred to that was the only means in their power of obtaining a 
restriction of their liability, as provided for in and by said aet. 
That in the suit of William A. Wright and others against your peti- 
tioners, above referred to, the Supreme Court of the United States, 
on an appeal regularly taken to that Court, held and determined 
that the liability of your petitioners was limited, and ordered and 
ditected that all proceedings in that cause should be suspended 
until your petitioners should have time for taking the proper pro- 
ceedings in this court for apportioning the damages sustained by 
the various parties who had sustained damages by reason of the 
collision, fire, and loss above mentioned, and the said court at the 
same time adopted certain rules to govern the practice in such 
“ASS, 

Your petitioners further show and respectfully insist, that by rea- 

son of the facts and circumstances hereinabove stated, and 
57 by reason of the decision of the said Supreme Court of the 

United States in the said suit of William A. Wright and 
others against your petitioners, and the rules adopted by the said 
Supreme Court to goverh Cases of like character, they are entitled to 
and they claim the benefit of limitation of liability provided for in 
the third and fourth sections of the act entitled “An act to limit the 
liability of ship owners, and for other purposes,” passed March 3d, 
1851. 

Your petitioners. therefore pray that this honorable court wiil, 
in conformity with the said act of Congress and the decision of 
the said Supreme Court, and the rules of the said Supreme Court 
made in pursuance thereof, cause an appraisement to be had 
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by one of the commissioners of this court of the amount of value 
of the interest of your petitioners as owners, respectively, in such 
steamboat or vessel and her freight, pending for the voyage upon 
which she was employed, and for which your petitioners are 
liable, and that upon the coming in of the report of the said 
commissioner an order may be made for the payment of such 
valuation into court, or for the giving of a stipulation by your peti- 
tioners, with sureties for payment thereof into court whenever the 
same shall be ordered; and upon the payment of such valuation 
into court, or upon the filing of such stipulation, that the stipulation 
heretofore given be cancelled, and your petitioners and their sureties 
thereon be discharged from all liability thereunder. 

Your petitioners further pray that this court will issue a monition 
against all persons and parties claiming damages for any loss, de- 
struction, damages, or Injur yarising out of the said coilision and 
fire, citing them to appear before this court and make due proof of 

their respective claims at or before a certain time to be named 
88 in said writ, not less than three months from the issuing of 

the same, and that public notice of such monition be given, 
as in other cases, and such further notice given as this court in its 
discretion may direct. 

And your petitioners further pray that your honor will be pleased 
to make an order restraining the further prosecution of all and any 
suit or suits against the said steamboat, or against your petitioners 
as the owners of the said steamboat, in respect to any weed claim or 
claims for damages occasioned by the collision, fire, and loss in the 
said pleadings mentioned, and restraining all further proceedings, 
except as to such appraisement, until the further order of the court. 

And your petitioners further pray that they may have such further 
and other order or relief as to this court may seem proper and right, 
and as this court may think proper to grant. 

And they will ever pray, &e. 

THE NORWICH AND N. Y. TRANSPORT. CO., 
By JULIUS WEBB, Gen’l Manager. 
J. W. C. LEV ERIDGE, 
Proctor for Petitioners. 
SouTHERN District or New Yor«K: 

Julius Webb, being duly sworn, says: That he is the general man- 
ager and agent of “The Norwich and New York Transportation 
Company,” the above-named petitioners ; that the said company is 
a foreign corporation, incorporated by or under the laws of the State 

of Connecticut, and their principal place of business is in the 
89 city of Norwich, in the said State, and the officers of the said 

company are now absent from this State, and from the south- 
ern and eastern districts of New York ; that deponent has heard the 
above petition read, and knows the contents thereof, and that the 
same is true of his own knowledge, except as to the matters therein 
stated to be on information and belief, and as to those matters de- 
ponent believes it to be true. 

JULIUS WEBB, Gen] Manager. 
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Sworn, this 15th day of June, 1872, before me— 
JOHN A. SHIELDS, 
U. S. Commissioner, S. Dd. of N. gi 


Exuipit A. 


Referred to in theannexed petition, showing the names of all parties 
who have or make any claim against the City of Norwich or her 
owners, except the owners of the schooner General 8. Van Vliet 


and her cargo. 
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Where from. Date. Consignee. Articles. 3 = 
2/8 
Monson-_-....-.| April 17, 1866 Armstrong, Carle-- 17 causes straw 17 
ton & Co. coos. 
Do. Couey do. Mm. H.& Co. 2) cases stray iz 
“nls 
SOREN April 16. 1866 | H. Newman ._-. 2 cases ds | 
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i ee ee d Gardner, Brewer | 5 bales, 2: 70) 
& Co. 
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Do. do W hite. Sheftield & » bs rigs 5,420 
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Sewing Machin 
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103 SCHEDULE B. 
Referred to in the annexed petition, showing the amounts reported 
by the commissioner to be due libellants. 


George Place and Charles Place vs. The Steamboat City of Nor- 
wich, &c. H.C. Place, proc. for libel’ts. Libellants’ claim, $8,000. 
Amount reported due libellants, March 2, 1870, $9,977.80. 

Richard L. Campbell and others vs. The Same. Martin and Smith, 
proc. for libel’ts. Libellants’ claim, $3,181.30. Amount reported 
due libellants, March 2, 1870, $4,043.60. 
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The Salisbury Mills vs. The Same. Martin & Smith, proc. for 

libel’ts. Libellants’ claim, $5,342.24. Amount reported due libel- 
lants, Mareh 3, 1870, $6,106.82. 

104 The Stark Mills vs. The Same. Martin & Smith, proce. for 
libel’ts. Libeilants’ claim, $6,461.80. Amount reported due 

libellants, Mareh 3, 1870, $8,018.69. 

The Amoskeag Manuf’g Co. vs. The Same. Martin & Smith, proce, 
for libel’ts. Libellants’ claim, $9,986.86. Amount reported due 
libellants, March 3, 1870, $11,708.17. 

James M. Beebe and others vs. TheSame. Martin & Smith, proc, 
for libel’ts. Libellants’ claim, $1,442.72. Amount reported due 
libellants, March 5, 1870, $1,835.33. 

The Bigelow Carpet Co. vs. The Same. Alex. McCue, proce. for 
libel’ts. Libellants’ elaims, $4,026.30. Amount reported due libel- 


~~ 


lants, March 8, 1870, $5,120.78. 
L105 The Willimantie Linen Co. vs. The Same. Dimmick &«& 
Perry, proc. for libel’ts. Libellants’ claim, $4,173.40. Amount 
reported due libellants, March 8, 1870, $4,777.08. 

The Merrick Thread Co. vs. The Same. Gratz Nathan, proc. for 
libel’ts. Libellants’ claim, $1,207.08. Amount reported due libel- 
lants, April 14, 1870, $1,624.71. 

The Monson Woolen Manufacturing Company vs. The Same. P. 
S. Crooke, proe. for libel’ts. lLibellants’ claim, $1,623.94. Amount 
reported due libellants, March 3, 1870, $2,064.35. 

The Hampden Cotton Manufacturing Company rs. The Same. 
P. 8S. Crooke, proe. for libel’ts. Libellants’ claim,$4,834.69. Amount 

reported due libellants, March 8, 1870, $6,148.92. 
106 Francis M. Bardwell vs. The Same. P. 8. Crooke, proc. for 
libel’ts. Libellant’s claim, $805.70. Amount reported due 
libellant, March 8, 1870, $1,024.70. 

Alexander Bigelow and George Barbour vs. The Same. P. S. 
Crooke, proe. for libel’ts. Libellants’ claim, $569.94. Amount re- 
ported due libellants, March 3, 1870, $724.54. 

James M. Mead, Manton E. Townsend, and Joseph Andrews vs. 

‘he Same. 6B. F. Watson, proe. for libel’ts. Libellants’ claim, 

1,025.18. Amount reported due libellants, $1,503.53. 

Charles D. Bigelow and ¢ reorge L.. Trask vs. The Same. Kittridge 

& Rice, proc. for libel’ts. Libellants’ claim, $4,400. Amount re- 
ported due libellants, Mareh 8, 1870, $4,852.04. 

107 Kliab A. Converse vs. The Same. <A. L. Edwards, pr. for 
lib’t. Lib’nt’s claim, $3,537.77. Amt reported due libellant, 

April 14, 1870, $4,027.40. 

Seth B. Hunt and others vs. The Same. Brown, Hall & Vander- 
poel, pr. for lib’ts. Lib’nts’ claim, $5,654.68. Am’t reported due 
libellants, Mar. 8, 1870, $6,999.82. 

Smithville Manufacturing Co. vs. The Same. <A. L. Edwards, for 
libellant. Am/’t of claim, $2,130.63. Am/’t reported due libellants, 
April 14, 1870, $2,725.28. 

George Place and others vs. The Same. FE. L. Owen, for petiti’ner. 
Petition of Jn. and William Slater. Am’t of claim, $3,564.20. 
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Amount reported due petitioners, with interest, June 27, 1870, 
$4,609.99, 

108 Thes “en vs. TheSame. E. L. Owen , for petitio’e r. Petition 
of C. & C.G. Winchester. Am’t of claim, $1,354.50. Amount 

reported due petitione rs, with interest, June 27, 1870, $1,751.93. 

The Same vs. The Same. E. L. Owen, for petitio’er. Petition of- 
Ch. Miles & Co. Am/’t of claim, $2,054. Amount reported due pe- 
titioner, with interest, June 15, 1870, $2,663.86. 

The Converseville Manufacturing Company of Stafford, Tolland 
Co., Connecticut, vs. The Same, <A. L. Edwards, pr. for lib’ts. Am’t 
of claim, $2,028. Amount reported due libellants, with interest, 
June 27, 1870, $2,623.04. 

George Place and others vs. The Same. Peter B. Olney, pr. for 
petitioners. Amt of claim, $4,592.50. Amount reported due Nel- 
son D. White, June 29, 1870, $6,038.42. 


109 SCHEDULE C., 


teferred to in the annexed petition, showing the amounts claimed 
by parties which have not been reported upon by the commis- 
sioner. 


George Place and others vs. The Steamboat City of Norwich, &e. 
E. L. Owen, for petitio’er. Petition of Horatio W. Slater and others. 
Amount of claim, $8,807.00. 

The Same vs. The Same. EE. L. Owen, for petitio’er. Petition of 
Horatio N. Slater and others. Amount of claim, $8,597.44. 

The Same vs. The Same. E. L. Owen, for petitio’er. Petition of 

Oscar I’. Chase and others. Amount of claim, $5,296.44. 
110 The Same vs. The Same. KE. L. Owen, for petitio’er. Peti- 
tion of H. C. Sales & Co. Amount of claim, $4,210.69. 

The Same vs. The Same. E. L. Owen, for petitio’er. Petition of 
Ch. H. Kenyon & Co. Amount of claim, $4,982.51. | 

The Same vs. The Same. E. L. Owen, for petitio’er. Petition of 
Ch. Osgood & Co. Amount of claim, $1,800.00. 

The Same vs. The Same. E. L. Owen, for petitio’er. Petition of 

Leonard M. Hills & Son. Amount of claim, $414.00. 


11] The Same vs. The Same. EK. L.OQwen, for petitioner. Petition 
of _—— ‘y Bros. Amount of claim, $165. 
The Same vs. The Same. E. L. Owen, for petitioner. Petit’n of 


The Shetucket C O. Amount of claim, $1,619. 
The Same vs. The Same. E. L. Owen, for petitioner. Petition of 
The Whitestone Co. Amount of claim, $3,778.86. 
The Same vs. The Same. E. L. Dwen, for petitioner. Petition of 
Hall, Southwick & Co. Amount of claim, $1,492.20. 
112 The Same vs. The Same. E. L. Owen, for petitioner. Pe- 
tition of John & Even Wright & Co. Amount of claim, 
$1,974.12. 
Henry T. Jenkins & others vs. The Same. A. L. Edwards, proc- 
tor for libellants. Amount, of libellants’ claim, $3,326.95. 


oe 
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SCHEDULE D. 


Referred to in the annexed petition, showing the aggregate amount 
of the damages reported by the commissioner as due libellants in 
suits and proceedings in this district, as is stated in Schedule B, 
hereto annexed. 


Paeee Oi Ce int dlidiitesisinsieg'e enehaieatiasdamaia, © a? ae 
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Amoskeag Manufacturing oO , are a ee 11,708 17 
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sigelow Carpet Company ..-------- weenie re 
Willimantic Linen Vompany ---------- anatiniiine: aee oe 
Merrick Thread Company---...- ....-- -.  wiieaneaias 1624 71 
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Hampden Cotton Manufacturing Co. .-.-..-.-----.-. 6,148 92 
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SS RR Oe i he ee ew ween cece 724 54 
i ee nee 1.303 35 
DeOe GG TE sc ntdcnndGlatentesncumimne Eee 
bE RE oan a re ys AC Oe ee ENE I es IAS L027 40 
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Smithville Manufacturing Company ....-....---..... 2, 
i Ge WR ND a sais tictncs depts nine eid Bedi ein mpc 46 
Winchester sued elbiatiiccidde ics vcise snus daa 1 


SY 2} Ree eee LS Cis eee Seamer ee Re ae P,OHO65 SH 
Converseville Manufaec turing C ompany Perma 2623 04 


SOUR ED. We RD cedinicicndinstandattebinatitdieeein 6,055 42 


S100.770 62 
SCHEDULE E. 
Referred to in the annexed petition, showing the aggregate amount 
of claims which have not been proved in suits and proceedings in 
this district, as stated in Schedule C hereunto annexed. 
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RS SNE | 5 SMT 
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ins a eseitbimeaa a aaa 3,326 95 


$46,464 21 
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Endorsed: Petition for limitation of liability. Filed June 13th, 
1872. 


114 At a stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms, in the city of Brooklyn, on the 19th day 
of July, in the year of our Lord one thousand eight hundred and 
seventy-two. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of THe Norwicu & New York TRANs- 
PORTATION COMPANY. 


On reading and filing the petition of The Norwich & New York 
Transportation Company, the owners and claimants of the steamboat 
City of Norwich, her engine, tackle, apparel, and furniture, setting 
forth, among other things, that by reason of the facts and circum- 
stances stated in said petition, and by reason of the decision of the 
Supreme Court of the United States, in the suit against them therein 
mentioned, and the rules adopted by the said Supreme Court to 
govern cases of like character, they are entitled to and claim the 
benefit of limitation of liability provided for in the third and fourth 
sections of the act entitled “An act to limit the liability of ship 
owners, and for other purposes,” passed March 3, 1851, and praying 
that this court will cause an appraisement to be had, by one of the 
commissioners of this court, of the amount of value of the interest 
of the said petitioners as owners respectively in such steamboat 

or vessel, and her freight pending for the voyage upon which 
115 she was employed, and for which the said petitioners are 

liable, and that upon the coming in of the report of the said 
commissioners, an order may be made for the payment of such valua- 
tion into court, or for the giving of astipulation by the said petition- 
ers with sureties for the payment thereof into court, whenever the 
same shall be ordered, and that upon the payment of such valuation 
into court, or upon the filing of such stipulation, that the stipulation 
heretofore given by the said petitioners be cancelled, and the said 
petitioners and their sureties thereon be discharged from all liability 
thereunder, and that the court will issue a monition against all per- 
sons and parties claiming damages for any loss, destruction, damage, 
or injury arising out of the said collision, fire, and loss, citing them 
to appear before this court and make due proof of their respective 
claims, at or before a certain time to be named in said writ, not less 
than three months from the issuing of the same, and that public 
notice of such monition be given as in other cases, and such further 
notice as this court in its discretion may direct, and that this court 
will make an order restraining the further prosecution of all and any 
suit or suits against the said steamboat, or against the said petition- 
ers as the owners of the said steamboat, in respect to any such claim 
or claims for damages occasioned by the collision, fire, and loss in 
the said petition mentioned, and restraining all further proceedings, 
except as to such appraisement, until the further order of this court, 
and for such further and other order or relief as to this court may 
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seem proper and right, and as this court may think proper to grant. 

Now, on motion of J. W. C. Leveridge, of counsel for said peti- 
tioners, it is ordered that, in conformity with the said act of Con- 
gress, the said decision of the said Supreme Court, and the rules of 

the said Supreme Court made in pursuance thereof, that all 
116 persons and parties interested show cause before this court, at 

the court-rooms thereof, at No. 189 Montague street, in the 
city of Brooklyn and State of New York, on the third Wednesday 
of November, 1872, at 12 o'clock noon on that day, or as soon there- 
after as counsel can be heard, why an appraisement should not be 
made of the amount of the value of the laterest of said petitioners, 
as owners, respectively, in said steamboat, City of Norwich, and her 
freight pending for the said voyage upon which she was employed, 
and why the petitioners should not have such other, further, or dif- 
ferent relief or order in the premises as may seem meet and proper, 
and in the meantime, and until otherwise ordered by this court, the 
further prosecution of all or any suits against the said petitioners, 
ais Oownhers of said steam boat, for or on account of any ot the Inatters 
in the petition mentioned and referred to, are hereby restrained and 
stayed. 

And on like motion it is further ordered, that the clerk of this 
court give notice of this order to all persons interested by publish- 
ing a copy thereof in the Brooklyn Daily Union, the New York Daily 
Times, and in the Norwich Bulletin for fourteen days prior to- the 
return of such order, by mailing copies thereof to all parties inter- 
ested named in petition and schedules annexed, or whose names 
mav hereafter be furnished to him, addressed to them at their re- 
spective places of business or residence, so far as he may ascertain 
the same, and as to parties whose places of business or residence 
may not be ascertained, the same to be addressed to them at the city 
of New York, and by serving, or causing to be served, a copy of the 
order on the proctors or attorneys of all parties named in the peti- 
tion, as having commenced legal proceedings for the enforcement of 
their claims. 

CHARLES L. BENEDICT. 

J. W. C. LEVERIDGE, 


Proctor for " fitione rs. 


117 Let the publication of the written order in the New York 
Daily Times be limited to three consecutive days, fourteen 
days prior to the return of said order. 
Dated October 17th, 1872. 
CHARLES L. BENEDICT. 


Endorsed: Order for publication. Filed and entered July 19th, 


Ls72. 


At a stated term of the district court of the United States of 
America, for the eastern district of New York, held at the United 
States court-rooms., in the city of Brooklyn, on the 5th day of March, 


an a emeieetl 
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in the year of our Lord one thousand eight hundred and seventy- 
three. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of Tuner Norwicu & New Yorxk 
TRANSPORTATION COMPANY. 


The Norwich & New York Transportation Company, the owners 
and claimants of the steamboat City of Norwich, her engine, tackle, 
apparel, and furniture, having heretofore presented their petition to 
this court, duly verified, setting forth, among other things, that by 

reason of the facts and circumstances stated in said petition, 
118 and by reason of the decision of the Supreme Court of the 

United States in the suit against them therein mentioned 
and the rules adopted by the said Supreme Court to govern cases 
of like character, they are entitled to, and claim the benefit of limi- 
tation of liability provided for in the third and fourth sections of 
the act, entitled “An act to limit the liability of ship owners and 
for other purposes,” passed March 3,1851, and praying among other 
things that this court will cause an appraisement to be had by one 
of the commissioners of this court of the amount of value of the 
interest of the said petitioners as owners respectively in such steam- 
boat or vessel, and her freight pending for the voyage upon which 
she was employed, and for which the said petitioners are liable, and 
that upon the coming in of the report of the said commissioner, an 
order may be made for the payment of such valuation into court, 
or for the giving of a stipulation by the said petitioners with sure- 
ties for the payment thereof into court, whenever the same shall be 
ordered, and that upon the payment of such valuation into court 
or upon the filing of such stipulation, that the stipulation heretofore 
given by the said petitioners be cancelled, and the said petitioners 
and their sureties thereon be discharged from all liability there- 
under, and that this court will issue a monition against all persons 
and parties claiming damages for any loss, destruction, damage, or 
injury arising out of the said collision, fire and loss, citing them 
to appear before this court and make due proof of their respective 
claims, at or before a certain time to be named in said writ, not less 
than three months from the issuing of the same, and that public 
notice of such monition be given as in other cases, and such further 
notice as this court in its discretion may direct, and that this court will 
make an order restraining the further prosecution of all and any suit 

orsuitsagainst thesaid steain boat, or against the said petitioners 
119 asthe owners of the said steamboat in respect toany such claim 

or claims for damages occasioned by the collision, fire, and 
loss in the said petition mentioned, and restraining all further pro- 
ceeding except as to such appraisement, until the further order of 
this court, and for such further and other order or relief as to this 
court may seem proper and right, and as this court may think 
proper to grant; upon the filing of which said petition, an order was 
heretofore made requiring all persons and parties interested to show 
cause, before this court, at the court rooms thereof at No. 189 Mont- 
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ague street, in the city of Brooklyn and State of New York, on the 
third Wednesday of November, 1872, at 12 o’clock noon on that day, 
or as soon thereafter as counsel could be heard, why an appraise- 
ment should not be made of the amount of the value of the interest 
of the said petitioners as owners respectively in said steamboat City 
of Norwich and her freight, pending for the said yovyage upon 
which she was employed, and why the petitioners should not have 
such other further or different relief or order in the premises as may 
seem meet and proper; and in the meantime, and until otherwise 
ordered by this court, the further prosecution of all or any suit o1 
suits against the said petitioners as owners of said steamboat, for or 
on account of any of the matters in the petition mentioned and re- 
ferred to, were thereby restrained and stayed, and that due notice be 
given by the clerk of this court to all persons interested, in the man- 
ner and for the period specified in said order; and the said matter 
coming on to be heard, and after hearing the counsel of the said pe- 
titioners, and Messrs. Ingersoll, Place & Huntley in opposition 
thereto, and due deliberation being thereupon had, it 1s, on motion 
of the said counsel of the said petitioners, ordered that an appraise- 
ment be had by Samuel T. Jones, one of the commissioners of this 

court, of the amount of value of the interest of the said peti- 
120 _ tioners as owners respectively in such steamboat or vessel and 

her freight, pending for the voyage upon which she was em- 
ployed, and for which the said petitioners are liable; and that upon 
the coming in and confirmation of the report 6f the said commis- 
sioner, an order be made for the payment of such valuation into 
court, or for the giving of a stipulation by the said petitioners, with 
sureties, for the payment thereof into court, whenever the same shall 
be ordered. And it is farther ordered that the further prosecution 
of all and any suit or suits against the said steamboat or against the 
said petitioners, as the owners of the said steamboat, in respect to 
any such claim or claims for advantages occasioned by the collision, 
fire, and loss in the said petition mentioned, and all further proceed- 
Ings, except as to such appraisement, be, and the same are hereby, 


restrained until the further order of this court. 
CHAS. L. BENEDICT. 


Please to take notice that an order, of which the within is a COPY, 
wili be presented for settlement to the Hon. Charles L. Benedict, 
judge of the district court for the eastern district of New York, at his 
chambers, Montague street, Brooklyn, on the 24th day of February, 
instant, at eleven o’clock a. m. of that day. 

Dated February 20, 1575 

Yours, &c., J. W.C. LEVERIDGE, 
Pr. for Petitioners. 

To— 

R. H. Huntley, Esq., 

Pr. for William A. Wright and others. 
Martin & Smith, Hsqs., 

Pr’s for Richard L. Campbell and others. 
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R. W. Townsend, Esq., 

Pr. for James H. Diggles and others. 
H. ©. Place, sq., 

Pr. for Charles Place and another. 


Kndorsed: Order for appraisement. Kiled and entered the 5th 
day of Mareh. 1873. 


121 Notice of Reference. 


District Court of the United States for the Eastern District of New 
York. In Admiralty. 


In the Matter of the Petition of THE Norwi li AND NEW YorRK 
TRANSPORTATION COMPANY. 


In conformity with the order entered in the above-entitled cause, 
you will please to take notice that the reference ordered therein will 
be proceeded with before me (a commissioner duly appointed by the 
circuit court of the United States for the eastern district of New 
York, under and by virtue of the acts of Congress in such cases 
made and provided), at mv office at the United States court build- 
ings, corner of Clinton and Montague streets, in the city of Brook- 
lyn, on the 24th day ot April, ISio, at 1] o clock in the forenoon of 
that day, at which time and place you are hereby notified to attend, 
with the testimony you may have to offer in the matter referred. 

Dated Brooklyn, the 17th day of April, A. D. 1873. 

Yours, &e., SAMUEL T. JONES, 
United States Cominissioner. duly appointed by tig 
Circuit Court of the United States for the Eastern 
District ot Ne if York. in thie Second Circuit. 


, 
H. C. Place, Esq., 
Pr. for George Place & or. 
122 Martin & Smith, Esqs., 
Prs. for Richard Ly. Campbell W Ors., and for libellants 
in other suits. 
Alexander McCue, Esq., 
Pr. for the Bigelow Carpet Co. 
Dimmick & Perry, Esqs., 
Prs. for the Willimantic Linen Co. 
Gratz Nathan, Esq., 
Pr. for the Merrick Thread Co 
r. ». Crooke, Esq., 
Pr. for the Monson Woolen Manufacturing Co., and for libel- 
lants in other suits. 
B. F. Watson, Esq. 
Pr. for James M. Mead «& ors. 
Kittridge & Rice, Esqs., 
Prs. for Charles D. Bigelow & ors. 
A. L. Edward, Esq., 
Pr. for Eliab A. Converse, and for libellants in other suits. 
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Brown, Hall & Vanderpoel, Esqs., 
Prs. for Seth B. Hunt & ors 
ke. L. Owen, Esq. 
Pr. for Horatio W. Slater and others, and for libellants in 
bth = r sults. 
Peter Bb. — ‘v, Esq. 
D $< N elson 1). White. 
R. H. Huntley, ’sq., 
Pr. for William A. Wright and others. 
New R. W. ‘Townsend, Ksq., 
Pr. for defendant, James H. Diggles, and others. 
D). C. Winslow, Esq., 


i, Pr. for J. T. Whitehouse. 

W hitne 'y W Be ‘LLs, > 8Qs., 
USE, P rs. for (;rover iW Baker Se wing M: Lc hine Co. 
= 125 We hereby admit due and sufficient service ot a notice of 
low reference, of which the annexed is a copy, for the libellants 
oe and parties for whom we appear in the within entitled action. 


‘Id- April 18, 1875 | se 
ok- H. C. PLACE, 
1 of 
na. 


Pr. for Creorge Plaee Xv or. 
MARTIN & SMITH, 
Prs. for Richard a. Camphe /] & ors. 
Pr for the Bige low Carpet Co. 
GRATZ NATHAN, 
Pr. for thie Me rrick Thread (op. 
PHILIP 8S. CROOKE, 
Pr for thee Monson Wools Ti Man. (i. i OTs. 
KITTRIDGE-& RICE, 
Prs. for Charles D. Bige low & ors. 
ALFRED L. EDWARDS, 
Py. hor klhiab A. Converse & ors. 
its BROWN, HALL & VANDERPOEL, 
Prs. for Seth B. Hunt A Ors. 
EDWARD L. OWEN 
Pr. for Horatio W Slate ’r & Ors. 
PETER B. OLNEY, 
Pr. for Nelson D. White. 
RICHARD H. HUNTLEY, 
Pr. for William A. Wright vc ors. 
D.C. WINSLOW, 
|. Pr. for J. T. Whitehouse. 
WHITNEY & BETTS, 
Pr. for Grove rc Bake r Sewing M. Lo. 


SoUTHERN District or New YOrK, 88: 


George S. Scofield, Junior, residing in said district, being 
124 duly sworn, says that on the nineteenth day of April, instant, 
in said district, he served a notice of reference, of which a 
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duplicate copy is hereunto annexed, on B. F. Watson, Esq., proctor 
for James M. Mead and others in the within entitled action, by leav- 
ing the same with a clerk in the office of the said B. F. Watson, said 
Watson being absent from said office; and that on the twenty-first 
day of said April, instant, in said district, he also served a notice of 
reference, of which a duplicate copy is hereto annexed, on Dimmick 
& Perry, Esqs., for the Willimantic Linen Company in said within 
entitled matter, by leaving the same with a clerk in the office of the 
said Dimmick & Perry, the said Dimmick and Perry being absent 
from their said office; and that on the said twenty-first day of April, 
instant, in said district, he also served a notice of reference, of which 
a duplicate copy is hereto annexed, on R. W. ‘Townsend, proctor for 
James H. Diggles and others, by leaving the same with the said R. 
W. Townsend, Esq., in person. 
And further deponent says not. 
GEO. 8. SCOFIELD, Jr. 


Sworn, this 23d day of April, 1873, before me— 
JOHN A. SHIELDS, 
U. S. Commissioner, S. D. of New York. 


Endorsed: Notice of reference. Filed with me April 30th, 1873. 


125 Ata stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms, in the city of Brooklyn, on the 4th day 
of February, in the year of our Lord one thousand eight hundred 
and seventy-four. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of THe Norwicu ANp New YorK 
TRANSPORTATION COMPANY. 


The reference in the above-entitled matter being on hearing be- 
fore Samuel T. Jones, Esquire, one of the commissioners of this court, 
under the order entered herein, on the fifth day of March, 1873, and 
the said Samuel T. Jones having departed this life while said refer- 
ence was pending undetermined before him : 

It is hereby ordered that the said reference proceed, and be con- 
tinued under said order of reference, before E. B. Husted, sq. who 
is hereby appointed a commissioner herein for that purpose. 

And it is further ordered that the evidence heretofore taken upon 
said reference by the said Samuel 'T. Jones, as such commissioner, 
stand and be taken and received as evidence already taken in this 
matter. 


CHAS. L. BENEDICT. 


Endorsed : Order substituting commissioner. Filed and entered 
February 4th, 1874. 
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126 Commissioner's Report. 
United States District Court, Eastern District of New York. 


In the Matter of the Petition of THe Norwich anp New YorK 
TRANSPORTATION COMPANY. 
To the Honorable Charles L. Benedict, judge of the district court of 
the United States for the eastern district of New York: 

In pursuance of a decretal order of reference made and entered 
in the above-entitled cause, by which it was referred to the under- 
signed to continue the reference herein—said reference having been 
commenced before a former comm issioner—and report thereon to 
the court, I, Edwin B. Husted, commissioner, to whom the matter 
was referred, do respectfully report: 

That I have been attended on such reference by various proctors, 
whose appearances are fully noted in the minutes of the testimony 
hereto annexed, and have taken all the proots offered before me, 
which, together with those taken before the former commissioner, 
are hereto annexed. 

In ascertaining the value of the steamboat City of Norwich, as 
directed by the order of reference herein, 1 have followed what | 
understood to have been the decision of the Supreme Court of the 
United States in the case of Wright against the owners of this boat, 

(13 Wall., 104,) and have ascertained her value in the situa- 
127 tion and condition she was in after the collision, and before 

she was raised, and I find from the testimony taken before me 
that she was at that time of the value of $2,500. I have arrived at 
such value by taking the testimony as to her value in New York 
after she was raised by her owners and brought there, which shows 
that she was then and there worth the sum of $25,000, and I have 
deducted from that amount the sum of $22,500, being the sum 
which, according to the testimony, it had actually cost to raise her 
and bring her to New York, which leaves $2,500 to be her value, as 
I have above stated. 

All of which is respectfully submitted. 

Dated January 6, ’75. 

EDWIN B. HUSTED, 
Commissioner. 

Endorsed: Presented to the court, filed, and confirmed nisi four- 

teen days, January 6, 1875. 
District Court of the United States for the Eastern District of New 
York. 
In the Matter of the Petition of THe Norwich AND New York 
TRANSPORTATION COMPANY. 

The libellants, William A. Wright and others, owners of the 

schooner Van Vliet and cargo, object to the proceedings now being 
taken, on the grounds— 

128 First. That the act of March 3d, 1851, limiting the liability 
of ship owners does not apply to corporations, and has ho 
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application to this case, and that the petitioner cannot avail itself of 
the protection intended to be afforded by said act. 

Second. That the steamboat City of Norwich having already been 
appraised, this court has no jurisdiction to make further appraise- 
ment. 

Third. That the only jurisdiction this court has or can have in 
the premises is conferred by the bond already given to relieve said 
steamboat, and that such jurisdiction does not extend to this pro- 
ceeding. 

Fourth. That the petitioner has not furnished any evidence or 
proofs which will authorize it to invoke the protection of said act of 
Mareh 3, 1851, even if that act was applicable to this case. 

n. H. HUNTLEY, 
Proctor for Wom. A. Wright and others. Lihe llants, 


Exh. A. May 21, 1875. 
S. T. JONES, 


l’ N Commissioner. 


129 U.S. District Court, Eastern District of New York. 


In the Matter ol the Petition of THE NORWICH AND NEW YORK 
TRANSPORTATION COMPANY. 


Proceedings before Samuel T. Jones, U. 8. commissioner, under 
and in pursuance of an order of reference made and entered in 
the above-entitled matter on the 5th day of March, 1875. 

April 17, 1875. Mr. Leveridge appears and produces order of 
reference. On his motion, hearing ordered thereon to be had be- 
fore the commissioner at the U. S. court-house, corner of Montague 
and Clinton streets, in the city of srooklyn, on the 24th day of 
April, 1S75, at 11 a. m. Notice of reference issued to be served on 
the parties in interest. | 

April 24,1875. Mr. Leveridge appears for the petitioners and pro- 
duces notice of reference, with proot of service; same filed with com- 
missioner ; Mr. Donohue also appears as counsel for petitioners. 

The following appearances are entered on behalf of parties hav- 
ing claims against the petitioners and the steamboat City of Nor- 
wich, arising out of the collision and loss in the petition referred to, 
V1zZ.: 

H. C. Place, for George Place and Charles Place. 

Martin & Smith, for Richard L. Campbell and others, and for libel- 

lants in other causes against the steamboat. 

130 P. 5. Crooke, for The Monson Woolen Manufacturing Co., 

and libellants for three other causes against the steamboat. 

Brown, Hall & Vanderpoel, for Seth B. Hunt and others. 

R. H. Huntley, for William A. Wright and others. 

Whitney & Betts, for Grover & Baker Sewing Machine Co. 

Alexander McCue, for the Bigelow Carpet Co. 


Counsel for petitioners reads order of reference. 
Further hearing adjourned to April 30, 1873, at 10 a. m. 


act of 
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Aprit 30th, 1873. 
Mr. Leveridge and Mr. Donohue appear for petitioners and apply 
for adjournment; adjourned by consent of counsel to May 14, 1873, 
at 1 p. m. 


May 14, 1873. 

Hearing resumed. 

Mr. Leveridge and Donohue for petitioners. 

Mr. Place and others for other parties. 

Application on behalf of Mr. Iluntley for adjournment on the 
ground of actual engagement of Mr. Huntly on trial of cause in 
N. Y. common pleas. 

Mr. Place objects and insists that hearing proceed. 
15] Counsel for pe titloner appear and state that they have one 
witness present, but that in regular order of proof another 
witness now absent should be first examined, and the attendance of 
that witness could not be procured. 

The commissioner rules that any parties present having testimony 
to offer may proceed to offer such testimony; that in the absence of 
any person proceeding with his testimony the reference must stand 
adjourned; Mr. Place excepts to the ruling 

Counsel for petitioners ask that adjournment be had until May 
21, 1873, at 11 a. m. Mr. Place insists that if adjournment be 
granted it be to 17 Mav, at 11 a. m. 

On behalf of Mr. Huntley, Wednesday, 21st May, is agreed to as 
inh accepted day. 

Adjourned to May 21, 1873, at 11 a. m. 


May 21, 1873. 

Pursuant to adjournment the hearing resumed. 

Appearances: Messrs. Donohue & Leveridge, for petitioners, 
Messrs. Huntley, Place, McCue, Crook and Barlow and Olney. 

Mr. Huntley presents written objections, which are filed with the 
commissioner and marked Exhibit A, May 21, 1875. 

Messrs. Place, McCue & Crook jon in the objections presented by 
Mr. Huntley. 

The commissioner overrules the objections, and counsel for cred- 
itors except. 


132 Kvide ice tor’ Petition rs. 
[skAEL J. Merritt, being sworn and examined, says: 


I reside at Whitestone, Long Island; my business ts wrecking; | 
have followed that about thirty years. 

(). Did you ever see OT have anything LO do with the steamer 
City of Norwich? 

A. Yes, sir. 

@. When and where was the City of Norwich when you first had 
anything to do with her or for her? 

A. She was as near in the middle of Long Island Sound, as near 
as I could place her abreast of Lloyd’s Harbor, between Lloyd’s 
Neck and Eaton’s Neck; she was on the bottom; bottom upwards 
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in twenty fathoms of water—about thirty-six feet of her forward 
end into the mud. This was on or about 25 April, 1866, when we 
found her—some several days after she collided and sunk. 

Q. What did you do with her? 

Objected to by creditors, on the ground that whatever was done 
with the steamer after the collision is immaterial : also that the time 
of the enquiry is too remote; taken subject to objection. 


A. I commenced about two hours after the report came to New 
York of the disaster, making preparations to save the steamer City 
of Norwich—I will not be positive whether it was the same day or 
the next day when I started to seek for her—I was steady sweeping 
for her every day, until I found her—there was a lapse then, of 
about forty-eight hours, until the proper tools could be got there to 
commence operations—then there was a continuous effort to raise 
her until she was raised, turned over right side up, and brought to 

‘ Greenpoint, where I made her fast. I think I took her to no 
133 particular yard at Greenpoint, but that I run her into the 
mouth of Bushwick creek, where I kept her. 

Q. What was her condition? 

Same objection ; same ruling. 

A. To answer it short, we should term it a bad wreck. In doing 
this work I acted for the Coast Wrecking Company. 

Q. What did it cost to raise her and place her at Greenpoint? 

Objected to as before, and also as incompetent; taken subject to 
objection. : 

A. From thirty to fifty per cent., more than we received for doing 
the work. 

Q. How much did you get for getting her up? 

Objected to, as irrelevant and incompetent; same ruling ; same 
objection and same rulings continued to subsequent questions until 
further notice. 

A. Twenty-two thousand five hundred dollars. 

Q. How long were you at the work? 

A. About four months, from commencement of work until she 
was taken to Greenpoint. 

Q. What was the work that you done in getting her up and 
placing her at Greenpoint worth? 

A. It was worth, at the lowest, $50,000. 

Adjourned to May 27, 1873, at 2 p. m. 


134 May 27th, 1873. 
Hearing resumed. 
Appearances: J. W. C. Leveridge, for petitioners; H. C. Place, 
for George Place and Charles Place; R. H. Huntley, for Wm. A. 
Wright and others. 


JoHN ENGLIs, sworn for petitioners, and examined as follows: 
Q. Where do you reside? 
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A.-I reside in Brooklyn; Greenpoint they call it, I suppose. 

Q. What is your business? 

A. A shipbuilder. 

Q. How long have you been engaged in shipbuilding’ 

A. Forty years or more. 

Q. Engaged in building steamboats and steamships? 

A. Yes, sir. 

Q. Do you know the steamboat City of Norwich? 

A. Yes, sir. 

Q. Did you know her in April, 1866? 

A. Yes, sir. 

Q. At the time she was damaged by the collision in Long Island 
Sound ? 

A. Yes, sir. 

Q. Where did you see her at that time in April, 1866? 

A. Why don’t you ask me if I seen her after she was got up? 

Q. Did you see her after she was raised ” 

A. Yes, sir. 

Q. Where did you see her? 

A. I saw her up to Bushwick creek, at Greenpoint or Brooklyn. 

Q. You mean after she was raised from Long Island Sound after 
the collision? 

A. Yes, sir; they hauled her in there to keep her from sinking; 
they had a steam pump in her, and if that had given out she 
would have sunk. 

®. What was her condition at that time? 

A. Very bad. 


Same objection and ruling as heretofore. 


a 


135 Q. Did you go on board of her? 
A. Yes, sir. 

®. What was there left of her? 

Same objection and ruling as heretofore. 

Q. (By Mr. Huntiey:) Had you seen her before ? 

A. I built her. 

Direct resumed : 

Q. What was left of her? 

A. There was part of her engine left and there was part of her 
hull left ; that was all. 

Q. What was gone? 

A. Part of her decks were all ripped off; partly burnt off and 
partly ripped off. 

Q. I want to know what was not left of her? 

Same objection and ruling as heretofore. 


A. Her guards were burned and ripped off. 
Q. And her deck was gone? 

A. Yes, sir. 

@. Well, what else ? 
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A. The side where the collision occurred was all stove in, you 
know. 

Q. What, in your opinion as a shipbuilder, was her value as she 
lay there at Bushwick creek, at the time you state you saw her? 


Same objection and ruling as heretofore. Also objected to on the 
ground that it was after the boat had been raised and after she had 
been removed from the place where she was raised, a considerable 
distance, and there is no evidence as to the time that transpired be- 
tween the raising of the vessel and the time the witness saw her. 
Also objected to on the ground that, as a shipbuilder, the witness 
does not necessarily have any knowledge of her value. Taken sub- 
ject to objection. 

136 A. I shouldn’t have given more than twenty-five thousand 
dollars for her. 

Q. What was her value? 

A. I don’t think she would have brought that if put up at auc- 
tion. 

~ Have you been an owner of steamboats, as well as a builder ? 

. Yes, sir; and am still. 

o You have owned steamboats as well as built them ? 

A. Yes, sir, 

Q. You originally built the Norwich, did you not? 

A. Yes, sir. 

Q. Whereabouts did you build her? 

A. At Greenpoint; no, she was built in New York. 

Q. What year? , 

A. I can’t say what year, whether it was in ’61 or ’2; somewheres 
in that neighborhood. 

Q. After this collision, did you repair her ? 

A. Yes, sir. 

Q. Do you know when you commenced to repair her—what 
month ? 

A. No, sir; I don’t remember about the month. 

Q. How long after she came to Bushwick creek ? 

A. I think it was within a week or so; a few days. 


Q. (By Mr. Huntiey:) You know when she came there? 
A. Yes, sir. 


Direct resumed: 


Q. Do you know, or have you any data by which you know, when 
she was sunk in Long Island Sound ? 

[A.] Well, I was out of town: I was in Richmond, Virginia, at 
the time she was sunk, but I heard of it. 

Q. Have you any data by which you know how long a time 
elapsed between the time she was sunk and the time she was brought 
to Bushwick creek ? 

A. I can’t say positively. 

Q. Do you know whether she was brought to Bushwick creek 
the same condition she was in when she was raised ? 
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A. That I don’t know: all I know is from what I saw of 
her. 

37 . You say you repaired her after she was brought to 
Bushwick creek ? 

A. Yes, sir. 

Q. How long were you at those repairs ? 


an 


Same objection and rulings as heretofore. 


A. I don’t know exactly how long. 
Q. Can you give us any idea of what it cost to repair her ? 


Same objection and ruling as heretofore. 


A. I know what it cost. 

Q. How much? 

[A.] (Examining a memorandum.) It cost to repair her—car- 
penter’s work, $21,668.00; joiner’s work, I don’t know exactly what 
that cost, but I suppose in the neighborhood of $5,000.00. 

@. And the engine? 

A. That I don’t know. 

(). Nor you don’t know how long it took to do it? 

A. No, sir; but I can tell by the books. 

Q. What did you receive for building her originally? 

Objected to; and the commissioner calls on the attorney for the 
petitioner to state the time when he thinks the value of the vessel 
should be taken for the purposes of this reference, and in answer 
the petitioner’s counsel states the value of the vessel at the time she 
was raised and brought to Bushwick creek ; whereupon the com- 
missioner rules out the question. 


. Do you, or do you not, know the value of the vessel immedi- 
ately prior to the time of the collision with the General Van Vliet? 

Objeeted to. 

138 (). How long before the 18th of April, 1866, had you seen 
the City of Norwich, if that is the day on which this collision 
took place—can you tell, or do vou know ? 

A. Well, I used to see her almost every day; I used to be on the 
pier almost every day—maybe every other day; I used to see her 
three or four times a week; I was down on the dock, generally, 
when she would be in; I was down where she lay, and I used to be 
around there three or four times a week. 

Q. (By Mr. Huntiey:) Did you go aboard of her, and see her? 

A. Yes, sir; I used to repair her. 

Direct resumed : 

Q. What was her value at that time, just before the collision—a 
day or two before the collision? 

A. I shouldn’t think she was worth over $60,000.00 at that time; 
it was in 1866; she was repaired in August. 
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Cross-examined by Mr. Place: 


Q. About how soon after she sunk was the first you saw of her? 

A. I saw her the same day she came there. 

Q. And that, you think, was about a week before you commenced 
repairing her? 

A. Yes, sir; she lay there about that time. 

Q. When did you commence repairing her? 

A. I can’t say; I only took down the cost. 

Q. Was it August, 1566” | 

A. I couldn’t say whether that was the time she was finished or 
commenced. 

Q. What is your recollection about it? 

A. I can’t say, only from what I took down from the book, 
whether it was August we commenced or August we made the bills 

out; I could have brought the books down and saved all this 
139 wrangling; there is a big difference between the value of a 
boat in 66 and ’64. 

Q. In 61 what was the percentage of difference between ’61 or 62 
and 1866? 

A. There was very little, but a big difference in 1864. 

@. What was the difference in 1864? 

A. Well, it was almost double. 

(. She was worth almost double in 1864? 

A. Yes, sir; the Government was then buying up vessels, and 
after she was sunk they didn’t want any vessels—the war was ended; 
vessels that brought $200,000.00 in 1864 wouldn’t bring $100,000.00 
in 1866. 

@. Do you know anything about the machinery she had on board 
of her; did you examine the machinery within a few days before 
she sunk ? 

A. No, sir; only from going on board of her off and on. 

Q. And your estimate is based upon your knowledge of the size, 
the condition, and the material in the vessel ” 

A. Yes, sir. 

Q. Your general knowledge without making any examination for 
the purpose of ascertaining her value ? 

A. No more than I am building boats all the time. 

Q. Your estimate is based upon your not having made any ex- 
amination of the vessel immediately before the accident or collision 
for the purposes of ascertaining her value? 

A. No, sir. 

Q. I want to know exactly what you know of her condition within 
a week prior to the accident or collision; what was her condition ? 

A. It was good ; she was a freight boat. 

Q. Freight and passenger both ? 

A. No, sir; no passenger accommodations about her. 

Q. Are you not mistaken ? 

A. No, sir. 

Q. Now, what was the injury to her when she was brought into 
Bushwick creek ? 
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A. Well, there was a hole knocked in the side. 
140 Q. About what size? 
A. Well, that hole might have been made, as nigh as I can 
remember, by the bow of a vessel coming into her—a little 
bigger on top than at the bottom. 

Q. Can't you tell about the size ? 

A. No, sir; not exactly. 

Q. Did it necessitate the taking out of a panel, or what was neces- 
sary to repair the vessel where the injury occurred ? 

A. We took her on the dock and took some planking off of her 
bottom and washed her out, and I think two or three frames were 
taken out from under her planking; that was all there was to do 
with the hull. 

Q. The majority of the injury was caused by fire, was it not? 

A. Yes, sir; as far as we could see; the decks were all burned. 

Q. Were the decks as burnt brought ashore ? 

A. No, sir. 

Q. Was the engine brought ashore? 

A. I think her side pipes and steam-chest were taken ashore. I 
am not sure whether they were repaired on board or taken ashore. 

Q. Was the boiler brought on shore ? 

A. No, sir; it was lost; the boiler coming out, ripped her side 
and decks off. 

Q. She bore the appearance of having turned upside down ? 

A. Yes, sir. 

Q. Can you give us any better idea of the time she was built than 
you have given us? 

A. I ean when I go home. 

Q. Can you now?” 

A. No, sir. 

Q. Can you state whether it was in ’60, ’61, or 62? 

A. No, sir; if my memory serves me, I think it was in ’61. 

Q. Was she built for this Norwich Company ? 

A. Yes, sir; I can give you the date exactly if I could refer to my 


Q. Can you tell now how long you were in putting upon her the 

repairs that you did put upon her ? 
A. No, sir; I can’t tell anything about it. 
141 Q. Can you tell me whether you commenced repairing her 
before the marshal went aboard of her? 

A. I don’t think any marshal came on board. 

Q. Didn’t the marshal libel her? 

A. I didn’t hear of any marshal libelling her. 

Q. Not while she was there at your place? 

A. No, sir. 

Q. Did you not hear that the marshal had attached her, or taken 
possession while she was there? 


Objected to; ruled out. 


J—328 
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A. No, sir. 


Hearing adjourned until Tuesday, June 3, 1873, at 2 p. m. 


144 JUNE 3, 1873. 
Hearing continued. Counsel on both sides present. 

Kvidence for petitioners resumed. 

Counsel for Wm. A. Wright e¢ a/. and counsel for freighters ob- 
ject to any testimony as to valne of the steamer at any other time 
than her value immediately preceding the collision and loss on the 
18th April, 1866; this objection to apply to all testimony taken in 
this proceeding ; the testimony as to value and as to time when 
value is to be taken to be subject to objections. 


JuLius Webb, sworn and examined as a witness for petitioner, 
says: 

Iam general manager of Norwich & N. Y. Transportation Co. 
Live at Norwich. Have been general manager since December, 
1865. Connected with the company since 1857. I am not a stock- 
holder in the company. I have known the City of Norwich ever 
since she was built—in 1862. I heard of the collision which is the 
subject of this proceeding, &c. Was not on board. I saw her at 
Bushwick creek after she was raised—in August, 1866, 1 think— 
and within a day or two after she was brought down. I examined 
her condition. Went all over her. She was raised by the Amer- 
ican Coast Wrecking Co., and on their own account, and not in the 
employ or on behalf of our company. 

Q. In your judgment, what was the value of the steamer, engines, 
machinery, and furniture, as she lay at Bushwick creek, when you 
first saw her after she was raised ” 

Taken subject to objection. 

145 A. About $20,000. We paid $22,500 to the wreckers for 
her, but we didn’t think she was worth that. 

Q. In your judgment, what was the value of the steamer, her 
engines, &c., before being raised, lying in the Sound at the place of 
collision ? 

Objected to, as speculative, and on the ground that the witness is 
not shown to be competent to judge of those matters. Objection 
sustained. Petitioner excepts. 

Q. What was the pending freight at the time of the collision ? 

A. If the steamer had completed her voyage she would have 
earned about $600. 

Cross-examined by Mr. HunTLEY: 

This steamer was insured. 

Q. For how much ” 

Objected to by petitioners, as not within the scope of the referee. 
Taken subject to objection. 

A. I don’t know. 
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Q. Have you been informed ? 

Objected to as hearsay. Objection sustained. 

Q. Will you please state by whom you heard the amount of the 
insurance stated, you having already said that you have heard it 
stated ? 


Objected to, on the ground that the testimony does not show that 
witness has so stated, and on the ground that it is immaterial from 
whom he heard it. Objection sustained. 

Adjourned to June 18, 1873, at 2 p. m. 

Adjourned, by consent, to June 26, 1875, at 1 p. m. 

146 JUNE 26, 1873. 
Hearing resumed pursuant to adjournment. 

Mr. Leveridge and Mr. Donohue for petitioners. 

Mr. Huntley for Wm. A. Wright et a/., owners of schooner Van 
Vliet. 

Jutius Webs cross-examined by Mr. Huntley: 

Q. Was the steamer City of Norwich insured at the time of the 
collision now being investigated ? 

Objected to. Taken subject to objection. 


A. She was. - 
(). For how much ? 


Same objection ; same ruling. 

A. For $75,000. 

Mr. Edwards now appears for owners of cargo. 

Martin & Smith now appear for owners of cargo. 

Q. Has that insurance, or any part of it, been collected ? 
Same objection ; same ruling. 


A. Some portion of it has been collected. 
Q. Has the collection been on a loss sustained by this collision ? 


Same objection; same ruling. 


A. I couldn’t answer the question 

Q. Has the collection for the insurance been for a loss sustained 
by or at the time of the collision? 

Same objection ; same ruling. 
147 A. The insurance collected was for the loss of the vessel 

after the collision on the morning of the 18th April, 1866. 

Q. Was that collection on account of a fire which ensued as a 
consequence of the collision ? 

Same objection; same ruling. 

A. It was. 
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Q. And the fire immediately followed the collision, did it not? 

Same objection; same ruling. 

A. Well, the fire occurred very soon after the collision. 

®. How soon after the collison ? 

Objected to,on the ground that witness has already stated that he 
was nol present ; allowed, subject Lo objection. 

A. Well, sir, it was very soon after; within half an hour. 

Q. Did you understand that the fire was occasioned by water 
entering the furnace at the time of or immediately following the 
collision ? 

Objected to on same grounds; taken subject. 

A. | have heard that it was so. 

(). Did you understand it to be so? 

A. I have heard so, yes, sir; I understand it so. 

Cross-examined by Mr. Epwarps: 
Q. What portion of the insurance lias been collected ? 
Same objection and ruling. 
A. $49,283.07. 
145 . Is there a contest about the rest, or is it settled ? 

Same objection and ruling. 

A. Well, sir, there ain’t enough left of it to contend about; we 
may get $200 out of a $5,000 policy, and we may not get anything; 
the other companies are bankrupt; we don’t expect to get any 
more. 

Q. Whether there was any marine insurance against fire? 

Same objection and ruling. 

A. There was no marine insurance in ease of fire. 

Q. Was that insurance collected for damage done to the vessel 
arising out of the disaster in question r 

Same objection and ruling. 

A. Yes, sir. 

Hearing adjourned until Wednesday, September 24th, 1873, at 2 
o'clock. 

149 U.S. District Court, Eastern District of New York. 
In the Matter of Tore Norwicu anp New York TRANSPORTATION 
Co. 
ApriL 7th, 1874. 

Hearing resumed before E. B. Husted, commissioner. 

Messrs. Leveridge and Owen appear for petitioners. 

Mr. Huntley for libellant. 

Messrs. Martin & Smith for libellants. 

A. L. Edwards for libellant. 
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Mr. Huntley offers in evidence stipulation for value given in the 
suits against the steamboat City of Norwich in the sum of $70,009, 
and bearing date March 28th, 1867. 

Objected to by counsel for the petitioner; received subject to ob- 
jection. 

Order of reference to C. W. Newton, commissioner, to ascertain 
and report value of steamboat City of Norwich, and the report made 
by said commissioner offered in evidence by Mr. Huntley. 

Objected to by counsel for petitioner; received subject to objec- 


tion. 


150 J. W. C. LeveripGe, sworn and examined, says: 


I was the proctor for the claimants of the City of Norwich, at the 
commencement of this proceeding, and am now; I attended the 
taking of proof before Commissioner Newton as to the value of the 
City of Norwich; I don’t know that he filed a report; I don’t re- 
member whether I, as proctor, filed any exception to the report. 

(. What is your recollection on the subject ? 

A. I haven't any recollection. 

Q. Do you have any recollection of filing exceptions to that re- 
port? 

A. I have not; still, I may have done so. 

(). What do you mean when you say “ I may have done so”? 

A. I mean just this: that this suit has been of many years stand- 
ing, and many and divers proceedings have been had, and it is im- 
possible for me to remember. 

Mr. Huntley offers in evidence pages 104 and 476 of Admiralty 
Register “A,” which are admitted by both sides to be the entries of 
proceedings made by the clerk of this court and his assistant, in the 
case of Place et al. vs. The Steamboat City of Norwich 

Objected to by counsel for petitioner as irrelevant, immaterial, 
and incompetent; taken subject to objection. 

Hearing adjourned to April 14, 1874, at 1 p. m. 

April 14th, 1874, hearing adjourned to April 21st, at Ip. m. 


15] APRIL 21st, 1874. 
Messrs. Huntley and Leveridge present. 

Mr. Huntley offers in evidence petition of Norwich and New York 
Transportation Co. to appraise the City of Norwich, ete., filed Octo- 
ber 19, 1866. | 

It is stipulated that the order of reference contained on pages 627 
and 628 of Benedict’s Admiralty, 2nd edition, is a true copy of order 
of reference made herein, and offered in evidence on a previous 
hearing. 

Mr. Huntley rests. 

Hearing adjourned to April 28th, at 14 o'clock. 

OcToBER 13th, 1874. 

Pursuant to order of reference, the hearing herein being con- 
tinued from time to time was regularly adjourned to this day. 

Martin & Smith appear. 
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J. W. C. Leveridge appears for petitioner. 

Martin & Smith are to furnish brief to the commissioner, and to 
serve a copy on proctor for the petitioners within ten days. 

Petitioners to furnish brief to the commissioner within ten days. 

No other appearance. 

Mr. Leveridge moves that reference be closed so far as the taking 
of testimony is concerned. 

No one opposing, the motion is granted. 

EDWIN B. HUSTED, 


( ommissioner. 


152 Distmet Court of the United States for the Eastern District of 
New York. In Admiralty. 


In the Matter of the Petition of Thre Norwicnw Anp New YorkK 
TRANSPORTATION COMPANY. 


George Place and Charles Place, intervening for their interest, ex- 
cept to the report of Edwin Bb. Husted, Esq., commissioner, «c., filed 
herein on the sixth day of January, 1875. 

First. For that said commissioner was bound, by the report of C. W. 
Newton, Ksq., commissioner, to whom, In pursuance of the prayer 
of a petition filed by the petitioners herein October 19th, 1866, it 
was referred by an order of this court, duly made and entered, to 
ascertain and report the value of the steamboat City of Norwich, 
which said report was duly confirmed by this court after hearing on 
exceptions filed thereto, and should have reported the value of said 
steamboat City of Norwich at seventy thousand dollars. 

Second. For that said commissioner was bound by the stipulation 
for value filed in this court in the matter of the suits against the 
steamboat City of Norwich, and dated March 28th, 1867, and should 
have reported the value of said steamboat at seventy thousand dol- 
lars. 

Third. For that said commissioner should have ascertained and 
reported the value of said steamboat in the situation and condition 

she was in immediately prior to the collision. 
53 Fourth. For that said commissioner should have ascer- 
tained and reported the value of said steamboat immediately 
subsequent to said collision and before the occurrence of damage 
by reason of fire or from other cause than said collision. 

Fifth. For that said commissioner should have ascertained and 
reported the value of said steamboat at seventy thousand dollars. 

Sixth. For that said commissioner should have added to the sum 
of $2,500, so by him reported as the value of said steamboat, the 
further sum of $600, the amount of her freight pending at the time 
of said collision. 

Seventh. For that said commissioner should have added to the 
sum of $2,500, so by him reported as the value of said steamboat, 
the sum of $49,283.07, the same bei ing the amount of insurance re- 
ceived by the petitioners herein for loss and damage to said steamboat 
subsequent to the occurrence of the collision aforesaid. 


« @ 
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| Eighth. For that said commissioner should have-added to the 
sum of $2,500, so by him reported as the value of said steamboat, 
' the sum of $200 estimated value of insurance due and payable to 
and uncollected by the petitioners, for and on account of loss and 
damage to said steamboat subsequent to the collision aforesaid. 

Ninth. For that the said commissioner should have reported the 
value of said steamboat at $3,100. 
da Tenth. For that the said coinmissioner should have reported the 

value of said steamboat at $51,783.07. 
154 Eleventh. For that said commissioner should have reported 
the value of said steamboat at $52,388.07. 

Twelfth. For that said commissioner should have reported the 
value of said steamboat at $52,583.07. 

Thirteenth. For that said commissioner should have reported the 
value of said steamboat at $51,983.07. 

Fourteenth. For that said commissioner should have computed 
interest upon the amount of the insurance upon said steamboat 
from the date of its receipt by the petitioners, and added the same 
to the amount so by him reported as her value as aforesaid. 

Dated New York, January 16th, 1875. 

J. LANGDON WARD, 
Proctor for (re OTYe Place and ( ‘harles Place. 


Endorsed: Exceptions to commissioners’ report. Filed Jan’y 
19, 1875. 


155 United States District Court, Eastern District of New York. 


In the Matter of the Petition of THe Norwicnh ANp New York 
TRANSPORTATION COMPARY. 


William A. Wright and others, owners of the schooner General 
Van V liet, except to the report of the commissioner as to the value 
of the steamer City of Norwich in this cause as follows: 

First. That the value of said steamer, instead of being found at a 
time subsequent to the collision, should have been found at a time 
just prior to the collision. 

Second. That there should have been no deduction of the expenses 
of raising the boat. 

Third. That the commissioner has not allowed, as part of the 

. value of the boat, the various sums of insurance which were upon 
her at the time of the collision, and which were afterwards collected 
by her owners, the claimants herein. 

Fourth. That the value of the said steamer should have been 
found and reported at a sum not less than seventy thousand 
($70,000) dollars. 

! RICHARD H. HUNTLEY, 
Proctor for the-Owners of Sch. Van Vleit and Cargo. 


Endorsed : Exceptions to commissioners’ report. Filed Jan’y 20, 


1875. 
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156 At a stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms in the city of Brooklyn, on the twenty- 
ninth day of March, in the year of our Lord one thousand eight 
hundred and seventy-six. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of THe Norwicuh ANp New YorK 
TRANSPORTATION COMPANY. 


An order having been heretofore made and entered in the above- 
entitled matter on the fifth day of March, in the Vear of our Lord 
one thousand elght hundred and seventy three, whereby it was, 
among other things, ordered that an appraisement be had by one of 
the commissioners of this court of the amount or value of the in- 
terest of the said petitioners as owners, respectively, in the steamboat 
or vessel City of Norwich, and her freight pending for the voyage 
upon which she was employed, and for which the said petitioners 
are liable, and that upon the coming in of the report of the said 
commissioner an order be made for the payment of such valuation 
into court, or for the giving of a stipulation by the said petitioners 
with sureties for the payment thereof into court whenever the same 
shall be ordered, and that upon the payment of such valuation into 
court, or upon. the filing of such stipulation, that the stipulation 

heretofore given by the said petitioners be cancelled, and the 
157 said petitioners and their sureties thereon be discharged from 
all liability thereunder. 

In and by which said order it was further ordered that the further 
prosecution of all or any suit or suits against the said steamboat, or 
against the suid petitioners as the owners of the said steamboat, in 
respect to any claim or claims for damages occasioned by the collis- 
ion, fire, and loss in the said petition mentioned, and all further 
proceedings, except as to such appraisement, be, and the same were 
thereby, restrained until the further order of this court. 

And Edwin b. Husted, by an order of this court, made and en- 
tered on the fourth day of February, 1874, having been appointed 
such commissioner for the purposes set forth in said first-mentioned 
order, in the place and stead of Samuel T. Jones, deceased, and the 
said Edwin B. Husted, as such commissioner, having, on the sixth 
day of January, 1875, made and filed his report to this court, in 
pursuance of said order, in and by which said report, among other 
things, it appears that he had ascertained the value of the said 
steamboat City of Norwich, in the situation and condition she was 
in after the collision, and before she was raised, and did find from 
the testimony taken before him that the said steamboat was at the 
time of the value of two thousand and five hundred dollars ($2,500); 
to which said report exceptions were filed, and such exceptions hav- 
ing been argued by the several parties in interest before this court, 
and due deliberation being thereupon had, it is, on motion of the 
counsel for said petitioners, ordered that each and every of the said 
exceptions be, and the same are hereby, overruled. 
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And, on like motion, it is further ordered that the said report of 

the said commissioner be, and the same is hereby, in all respects, 
confirmed. 

158 And it is further ordered that the said petitioners do, within 
twenty days from the entry of this order, pay into this court 

the said sum of two thousand and five hundred dollars, the amount 

so reported by the said commissioners as aforesaid. 

And it is further ordered that upon the payment of the aforesaid 
sum into court a monition issue In due form against all persons and 
parties claiming damages for any loss, destruction, or injury oeca- 
sioned by the collision and fire in the said petition mentioned, citing 
them and each of them to appear before this court and make due 
proof of their respective claims, on or before a certain day to be 
therein named, which is not to be less than three months from the 
issuing of such monition, and that such monition be served upon 
all such claimants who have not appeared by their proctors by pub- 
lishing the same in one of the newspapers published in the city of 
Brooklyn, in the eastern district of New York, once a week for the 
period of three weeks; and that the said monition or notice thereof 
be served upon the proctors for the libellants in the several suits 
mentioned in the said petition. 

And it is further ordered that upon the return of the said moni- 
tion it be referred to B. Lincoln Benedict, Esquire, one of the com- 
missioners of this court, upon due proof of the publication and of 
the service of the same or notice thereof, as above directed, to take 
proof of all claims which shall have been presented in pursuance of 
such monition and notice, subject to the mght of any person inter- 
ested to question or controvert the same; and, after hearing such 
proofs and allegations, that upon the completion of said proof the 
said commissioner report the claims so proven. 

And it is further ordered that all directions for the dis- 

Lod tribution of the aforesaid sum aMione the claimants thereof, 

and in respect to the costs and expenses of the proceedings 

in this matter, be reserved until the coming in and confirmation of 
the commissioner's report. 

And it is further ordered that the libellants in each and every of 
the respective suits against the aforesaid steamboat or against her 
owners, and which are mentioned or referred to in the petition in 
this matter, that is to sav, George Place, Charles Place, Richard L. 
Campbell, John H. Hall, Augustin Smith, the Salisbury Mills, the 
Stark Mills, the Amoskeag Manufacturing Company, James M. 
Beebe, Creorge [. Fiske, the Bigelow ( ‘arpet Company, the Williman- 
tic Linen Company, the Merrick Thread Company, the Monson 
Woolen Manufacturing Company, The Hampden Cotton Manufaet- 
uring Company, Francis M. Bardwell, Alexander Bigelow, George 
Barbour, James M. Meade, Manton E. Townsend, Joseph Andrews, 
Charles D. Bigelow, George L. Trask, Ehab A. Converse, Seth Bb. 
Hunt, Philip Tillinghast, Robert W. Aborn, The Smithville Manu- 
facturing Company of Willimantic, Connecticut, John Slater, William 
Slater, C. and C. G. Winchester, Charles Miles and Company, The 
Converseville Manufacturing Company of Stafford, Tolland county, 
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Connecticut; Nelson D. White, Horatio N. Slater, Horatio N. Slater, 
Jun., Lydia R. Slater, William 8. Slater, and Royal O. Storrs, com- 
posing the Slater Woolen Company of Webster, Massachusetts; Ho- 
ratio N. Slater, Lydia R. Slater, and William 8. Slater, composing 
the firm of Samuel Slater’s Sons; Oscar F. Chase and Lucius 5. 
Harris, composing — firm of O. F. Chase and Company; H. C. 
Sales and Company, Charles H. Kenyon and Company, Charles Os- 
good and Company, Leonard M. Hills and Son, Smedley Brothers, 
The Shetucket Company, The Whitestone Company, Hall, South- 

wick and Company, John Wright, and Evan Wright and 
160 Company, Henry ‘Il. Jenkins, Timothy D. Vail, Merwin and 

Bray, William A. Wright, Samue! Hemingway, William 
Bestworth, William U. Robertson, Albert V. Eldridge, Horatio Nich- 
ols, Robert Francis, James A. Van Brunt, Henry L. Slaight, Dan 
Smith, Jesse Ludington, John Bb. Ludington, and Jesse C. Luding- 
ton, owners of the schooner or vessel called the General S. Van 
Vliet; James H. Diggles, Thomas D. Mason, and Anson L. White, 
and all other persons or parties, be, and they and each and every of 
them, their proctors, advocates, and agents, are hereby, perpetually 
enjoined and restrained, by force and virtue of this order, from tak- 
ing any further action or proceedings in said suits, respectively, and 
from in any manner continuing the prosecution thereof, or taking 
any proceedings in relation to such loss, destruction, or injury, ex- 
cept in so far as it respects the costs therein. 

CHAS. L. BENEDICT. 
J. W. C. LEVERIDGE, 


Proctor for Petitioners. 


Endorsed: Order confirming report of commissioner as to valua- 
tion. Filed and entered March 29, 1876. 


EASTERN District oF NEW YORK, 88: 
The President of the United States of America to the marshal of 
the eastern district of New York, Greeting : 

Whereas a petition has been filed in the district court of the United 
States for the eastern district of New York on the 13th day of June, 
in the year of our Lord one thousand eight hundred and seventy- 
two, by The Norwich and New York ‘Transportation Company, 

among other things, praying that a monition issue against all 
161  ~=persons and parties claiming damages for any loss, destruc- 

tion, damages, or Injury arising out of a collision on the 
morning of the eighteenth day of April, 1866, between the steam- 
boat City of Norwich and the schooner General 8S. Van Vliet, and 
the subsequent burning of said steamboat, in said petition men- 
tioned, citing them to appear before this court and make due proof 
of their respective claims. 

You are therefore hereby commanded to give due notice to all 
persons and parties claiming damages for loss, destruction, or injury 
occasioned by the collision and fire in said petition named to ap- 
pear before the said’ court, to be held in and for the eastern district 
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of New York, on the fifth of April, 1877, at 11 o’clock in the fore- 
noon of the same day, if the same shall be a day of jurisdiction, 
otherwise on the next day of jurisdiction thereafter, then and there 
to make due proof of their respective claim, by service of a copy of 
said monition or notice thereof upon the proctors for the libellants 
in the several suits mentioned in the said petition, and by publish- 
ing this monition in one of the newspapers published in the city of 
Booklyn, once a week, for the period of three weeks, as to all such 
claimants who have not appeared by their proctors. 

And what you shall have done in the premises do you then and 
there make return thereof, together with this writ. 

Witness the Honorable Charles L. Benedict, judge of said court, 
at city of Brooklyn, in the eastern district of New York, this 25th 
day of December, in the vear of our Lord one thousand eight hun- 
dred and seventy-six, and of our Independence the one hundred and 
first. 


[1 s.] B. LINCOLN BENEDICT, Clerk. 
Granted. 
ci. cea oe 
162 Endorsed. 


EASTERN District or New YoOrK, ss: 


I, Samuel R. Harlow, U.S. marshal for the eastern district of New 
York, do hereby certify that on the 5th day of January, 1877, I per- 
sonally served on Alex. McCue, John C. Perry, J. Langdon Ward, 
Smith (of Martin & Smith), Gratz Nathan, Rice, (of Kitt- 
ridge & Rice), Peter B. Olney, E. L. Owen, R. H. Huntley, P. S. 
Crooke, and on the 6th day of January, 1877, J. K. Hill, A. J. Van- 
derpoel, and R. W. ‘Townsend. proctors for the libellants in the 
several suits mentioned in the said petition, a copy of the within 
monition. And I further return that I have given due notice to all 
persons and parties claiming damages for any loss, destruction, or 
injury occasioned by the collision and fire in said petition named 
to appear before the said court to be held im and for the eastern dis- 
trict of New York, on the 5th day ot April, LS77, at 11 o'clock in 
the forenoon uf the same day, if the same shall be a day of juris- 
diction, otherwise on the next day of jurisdiction thereafter, then 
and there to make due proof of their respective claims by publish- 
ing the monition in the Brooklyn Daily Union (a newspaper pub- 
lished in the city of Brooklyn), once a week, for the period of three 
weeks, the first publication of which was on the 28th day of Decem- 
ber, 1876. 

Dated April 5th, 1877. 


Ss. R. HARLOW, 
U. S. Marshal, E. D. of N. Y. 


Monition filed April 5th, 1877. 


163 At a stated term of the district court [of the United States] 
of America for the eastern district of New York, held at the 
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United States court-rooms of the city of Brooklyn, on Thursday, the 
oth day of April, 1877. 
Present: The Hon. C. L. Benedict, district judge. 


In the Matter of the Petition of Ture Norwich ann New YorxK 
TRANSPORTATION COMPANY. 

The Norwich and New York Transportation Company, the owners 
and claimants of the steamboat City of Norwich, her engines, tackle, 
apparel, and furniture, having heretofore presented their petition to 
this court, duly verified, setting forth, among other things, that by 
reason of the facts and circumstances stated in said petition, and by 
reason of the decision of the Supreme Court of the United States, in 
the suit against them therein mentioned, and the rules adopted by 
the Supreme Court to govern cases of tuis character, they are entitled 
to and claim the benefit of a limitation of liability provided for mm 
the third and fourth sections of the act entitled “An act to limit the 
liability of ship owners, and for other purposes,” passed March 5 
1851, and praying that this court would cause an appraisement to be 
had, by one of the commissioners of tlris court, of the amount of 
value of the interest of the said petitioners as owners, respectively, 
in such steamboat or vessel and her freight pending upon the voyage 
on which she was employed, and for which the said petitioners are 
liable, and that upon the coming in of the report an order might be 
made for the payment of such valuation into this court, or for the 

giving ofa stipulation by the said petitioners with sureties for 
164. the payment thereof into court when the same should be 

ordered, and that upon the payment of such valuation into 
court, or upon the filing of such stipulation, that the stipulation there- 
totore olven by the said petitioners might be cancelled, and the said 
petitioners and their sureties be discharged from all liability there- 
under, and an appraisement having been thereupon had in accord- 
ance with the prayer of said petition, and the value of the interest 
of said petitioners as owners respectively in the steamboat or vessel 
City of Norwich and her freight pending for the voyage for which 
she was employed, having been appraised at the sum of $2,500, and 
the said petitioners having thereupon paid said sum into court, and 
a monition having issued in due form against all persons and par- 
ties claiming damages for any loss, destruction, or injury by the 
collision and fire in the said petition mentioned, citing them and each 
of them to appear before this court and make due proof of their re- 
spective claims on or before the 5th day of April, A. D. 1877, not 
less than three months from the issuing of such monition. Now, on 
the return day thereof the marshal having returned the same duly 
served and published as required, and proclamation having been 
duly made, and the Norwich and New York Transportation Com- 
pany, the petitioners, appearing by Mr. J. W. C. Leveridge, their 
proctor; William A. Wright, Samuel Hemingway, William Bets- 
worth, William M. Robertson, Albert V. Eldridge, Horatio Nichols, 
Robert Francis, James A. Van Brunt, Henry Haight, Dan. Smith, 
Jesse Ludington, John B. Ludington, and Jesse C. Ludington, 
appearing by Mr. R. H. Huntley, their proctor; George Place and 
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Charles Place, appearing by Mr. J. Langdon Ward, their proctor; 
the Monson Woolen Manufacturing Company, the Hampden Cot- 
ton Manufacturing Company, Francis M. ae Alexander 

Bigelow, and George Barbour, appearing by Mr. Philip 8. 
165 Crooke, their proctor; Charles D. Bigelow and George S. 

Trask, appearing by Messrs. Kittridge ‘and Rice, their proc- 
tors; Richard L. Campbell, John H. Hall, and Augustine Smith, 
the Salisbury Mills, the Stark Mills, the Amoskeag Manufact- 
uring Company, James M. Beebe and George and George J. 
Fiske, Robert M. Baily and George C. Bosson, appearing by Messrs. 
Martin and Smith, their proctors; Seth B. Hunt, Phillip Télling- 
hast, and Robert W. Aborn, appearing by Messrs. Brown, Hall & 
Vanderpoel, their proctors ; Nelson D. White, appearing by Peter 
B. Olney, his proctor; John Slater, William Slater, C. Winchester, 

C. Winchester, Charles Miles, Henry C. Miles, Calvin Clafiin, Ho- 
ratio N. Slater. Lydia R. Slater, William 8. Slater, Osear F. Chase, 
Lucius Harris, Harris C. Sayles, Sabin L. Sayles, Thomas D. Sayles, 
Charles H. Kenyon, Solomon Barber, Charles Osgood, Gilbert Os- 
good, Leonard M. Hills, Henry I. Hills, James Smedley, Samuel N. 
Smedley, The Shetucket Company, The pas Company, Will- 
iam A. Hall, Henry C. Southwick, Jesse St. John, Adolphus F. 
Carter, Augustus Kirkham, Matthew b anker, pie S. Wright, Eben 
Wright, John H. Wright, Henry T. Jenkins, Timothy D. Vail, Ho- 
ratio N. Slater, Jr., . ydia R. Slater, William 8. Slater, and Royal O. 
Storrs, appearing by Mr. E. L. Owen, their proctor; Benjamin F. 
Sherman and John B. Cole, appearing by J. KX. Hill, their proctor ; 
and no other claimants or parties appearing, on motion of J. W. 
Leveridge, lsq., it Is— 

Ordered, That all persons and parties claiming damages for any 
loss, destruction, or injury by the collision and fire in. the said peti- 
tion mentioned other than those appearing as above recited, be, and 

they are hereby declared to be, in contumacy and default. 
166 And it is further ordered that it be referred to B. Lincoln 

Benedict, Esquire, one of the commissioners of this court, to 
take proof of the respective claims of the parties who have appeared 
as above recited, subject to the right of any person interested to 
question and controvert the same; and after hearing such proofs 
and allegations, upon the completion of said proof, to report the 
claims so proven and the amount thereof. 


CHAS. L. BENEDICT. 
Endorsed: Order of reference. . Filed and entered April 13th, 1877. 
167 District Court of the United States, Eastern District of New 
York. 
In the Matter of the Petition of Tur Norwich anp New YorK 
TRANSPORTATION COMPANY. 
We hereby consent that the order of reference entered in this 
matter on the fifth day of April, 1877, be amended by striking out 
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; the words, “on motion of J. W. C. Leveridge, Esqr.,” and that an 


order to that effect be entered. 
December 28, 1877. 
J. LANGDON WARD, 
Proctor for Place el al, 
PHILIP S. CROOKE, 
Proctors for various persons, 4 Causes. 
PETER B. OLNEY, 
Proctor for Ne lson D. White. 
R. H. HUNTLEY, 
Proctor for Wm. A.V right et al. 
MARTIN & SMITH, 
Proctor for five different Parties. 
EDWARD L. OWEN, 
Proctor for sy tee Lihellants. 
KITTRIDGE & RICE, 
Proctors for > wa dD. Bigelow. 


168 At a stated term of the district court of the United States 
of America, for the eastern district of New York, held at the 
United States court-rooms, in the city of Brooklyn, on the 29th day 
of December, in the year of our Lord one thousand eight hundred 
and seventy-seven. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of THe Norwicnu ann N. Y. TRANs- 
PORTATION Co. 

Upon reading and filing the annexed consent, and upon motion 

' J. W. C. Leveridge, proctor for the petitioner, it Is— 

Ordered, That the order of reference heretofore made in the above- 
entitled matter, upon the 5th day of April, 1877, referring the mat- 
ters therein mentioned to B. Lincoln Benedict, U. S. commissioner, 
be, and is hereby, amended by striking out on the fourth page, and 
the sixth and seve gy lines from the bottom of the page, the words, 

‘on motion of J. W. C. Leveridge, Esq.” 


CHARLES L. BENEDICT. 


Endorsed: Order amending order of reference. Filed and entered 
Dec. 29, 1877. 


169 Notice of Refe rence, 


District Court of the United States for the Eastern District of New 
York. 
In the Matter of the Petition of THE NORWICH AND NEW YORK 
TRANSPORTATION COMPANY. 

In conformity with the order entered in the above-entitled cause, 
you will p lease to take notice that the reference ordered therein will 
be proceeded with before me, (a commissioner duly appointed by 
the circuit court of the United States for the eastern district of New 
York, under and by virtue of the acts of Congress in such cases made 


WV 


A 


NORWICH AND XN. ¥. TRANSPORTATION CO. 81 


and provided,) at my office at the United States court buildings, 
Montague street, corner of Clinton, in the city of Brooklyn, on the 
28th day of Decembe 1, at 11 o’clock in the forenoon of that day, at 
which time and place you are hereby notified to attend with the 
testimony you may have to offer in the matter referred. 
Dated Brooklyn, the 20th day of Dee., A. D. 1877. 
Yours, &e., B. LINCOLN BENEDICT, 
United States Commissioner, duly appointed by the 
Circuit Court of the United States for the Eastern 
District of New York. in the Second Cireuit. 


170 Commissioner's Report. 
United States District Court, Eastern District of New York. 


In the Matter of the Petition of THe Norwicn anp New York 
TRANSPORTATION COMPANY. 
To the Honorable Charles L. Benedict, judge of the district court of 
the United States for the eastern district of New York: 

In pursuance of a decretal order of reference made and entered 
in the above-entitled cause, by which it was referred to one of the 
commissioners of this court to take proof of the respective claims of 
all parties who have appeared in the above named matter, and 
whose names are set forth in the aforesaid order of reference, and 
report thereon to the court, I, B. Lincoln Benedict, United States 
commissioner, to whom the matter was referred, do respectfully re- 
port: 

That I have been attended on such reference by the proctors for 
George Place et al.; Wm. A. Wright et a/.; Nelson S. White; The 
Hampden Manufacturing Company; Francis M. Bardwell; Alex- 
ander Bigelow et al.; The Monson Woolen Manufacturing Co.; Chas. 
D. Bigelow et al.; James M. Beebe et al.; The Salisbury Mills; The 
Stark Mills; The Amoskeag Co.; Richi rd L. Campbell et al.; Seth 
B. Hunt et al.; C. & G. C. Winchester; Chas. Miles et al. ; and John 
& Wm. Slater; and have taken and examined the proofs offered in 

evidence, which are as follows: 
171 For Wm. A. Wright e¢ al. and Dan. Smith and Ludington 
& Co., exemplified copy of a decree by the district court of 
the U.S. for the district of Connecticut, and affirmation of the same 
by the circuit court for the second judicial circuit. 

For all others named, the reports on file in this court of the com- 
missioner heretofore ordered to examine and re port upon the claims 
of the above named. 

And thereupon I find the amounts so reported of the respective 
claims, with interest thereon from the several dates of said reports, 
to be as set forth in the following schedule: 


Cah ii hidniiiiticiiiaiiieen ss iylidihaliitandaiaaliaaalin $7,550 00 
Int. heretofore allowed, at 7 per cent.....--.-------- 2,127 SO 
int. from Mar. 2, 1870, at G pee cent. ...............0- 3,449 80 

I ie a mine nail $13,723 60 
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Int. heretofore allowed. at 7 per cent. 
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All of which is respectfully submitted. 
B. LINCOLN BENEDICT, 
U.S. Commissioner. 


Brooklyn, Feb. 13, 1878 


Endorsed: ion nted to court and filed. Confirmed nisi 10 days. 
February 13th, 1878. B. Lincoln Benedict, cle rk. 


174 District Court of the United States, Eastern District of New 
York. 


In the Matter of the Petition of THe Norwicu Anp New YorK 
TRANSPORTATION COMPANY. 


The Norwich and New York Transportation Company, the above- 
named petitioners, hereby except to the report of B. Lineoln Bene- 
dict, Esq., bearing date the thirteenth day of February, 1878, as to 
the damages sustained by all the parties making claims in the above- 
entitled matter, except William A. Wright and others and Dan 
Smith, Ludington & Co., for the following reasons : 

First. That the reports on file of the commissioner heretofore or- 
dered to examine and report on the claims of the above-named par- 
ties were improperly admitted as evidence before the commissioner 
in this matter and proceeding. 

Second. That said reports on file did not furnish sufficient and 
proper evidence to sustain the report made by the commissioner 
herein in reference to said claims, or any or either of them. 

Third. That there was no evidence submitted to the commissioner 
herein in reference to said claims or any or either of them. 

J. W. C. LEVERIDGE, 
Proctor for Petitioners. 


R. D. BENEDICT, Advocate. 


Endorsed: Exceptions. Filed February 19, 1878. 


At a stated term of the district court of the United States of 
America for the eastern district of New York, held at the United 
States court-rooms in the city of Brooklyn, on the 27th day of Sep- 
tember, in the year of‘our Lord one thousand eight hundred and 
seventy-eight. 

Present: Tne Honorab'e Crarles L. Bone lict, district judge. 


In the Matter of the Petition of THe Norwicu anp New York 
TRANSPORTATION COMPANY. 


175 The above-entitled matter coming on to be heard upon 
the exceptions filed herein to the report of B. Lincoln Bene- 
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dict, United States commissioner, and said exceptions having been 
argued and submitted and due deliberation having been had there- 
on: | 

Now, on motion of the proctors of the several parties who have 
proved their claims herein, 

It is ordered, That said exceptions be, and the same are hereby, 
overruled, and that said report of said commissioner be, and the 
same is hereby, in all respects confirmed. 


CHAS. L. BENEDICT. 


Endorsed : Order overruling exceptions, ete. Filed and entered 
Sept. 27th, 1878. 


At a stated term of the district court of the United States of 
America for the eastern district of New York, held at the United 
States court-rooms in the city of Brooklyn, on the 16th day of Jan- 
uary, in the year of our Lord one thousand eight hundred and sev- 
enty-nine. 

Present: The Honorable Charles L. Benedict, district judge. 


. . . ’ . rar - + . 
In the Matter of the Petition of THe Norwicu AnNp New YorkK 
TRANSPORTATION COMPANY. 


It appearing to the court that certain errors of computation exist 
in the decree entered herein on the fourth day of January, A. D. 
1879: i 

It is now ordered, That the said decree be amended so as to read 
as follows, and that the following decree be entered herein nune pro 
tunc, as of the said fourth day of January, A. D. 187°. 

CHAS. L. BENEDICT. 


176 At a stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms, in the city of Brooklyn, on the fourth 
day of January, in the year of our Lord one thousand eight hun- 
dred and seventy-nine. 
Present: The Honorable Charles L. Benedict, district judge. 


In the Matter of the Petition of THe Norwicu AND New Yor«K 
TRANSPORTATION COMPANY. 


A petition having been duly filed herein on the thirteenth day of 
June, 1872, praying for a limitation of the liability of the petitioners 
as owners of the steamboat City of Norwich, by reason of a collision 
of said steamer with the schooner General 8S. Van Viet, which oe- 
curred on the 28th of April, 1866, and a subsequent burning and 
sinking of said steamboat; 

And an order having been, on the 5th of March, 1875, entered on 
said petition, whereby it was, among other things, ordered that an 
appraisement be made by one of the commissioners of this court of 
the value of the interest of said petitioners as owners of the said 
steamboat and her freight, pending for the voyage for which she 
was employed ; 
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And the report of said commissioner having been duly 
177 = made and filed, whereby, among other things, the value of 
the said steamboat was appraised at the sum of $2,500, and 
an order having been thereupon made and entered in the said above- 
entitled matter on the twenty-ninth day of March, in the year of 
our Lord one thousand eight hundred and seventy-six, whereby it 
was, among other things, ordered that said report be confirmed, and 
that the said petitioners do, within twenty days from the entry of 
the said order, pay into the court the sum of two thousand and five 
hundred dollars, the amount reported by the said commissioner as 
the value of the said steamboat City of Norwich in the situation 
and condition she was in after the collision and before she was 
raised ; , 

And the said petitioners having, in pursuance of said order, and 
on the fifteenth Cay of April, 1876, paid unto this court the said 
sum of twenty-five hundred dollars within the time limited and 
prescribed by said order ; 

And it having been further ordered in said order that upon the 
payment of the aforesaid sum into court a monition issue, in due 
form, against all persons and parties claiming damages for any loss, 
destruction, or injury occasioned by the collision and fire in the said 
petition mentioned, citing them and each of them to appear before 
this court and make due proof of their respective claims on or be- 
fore a certain day to be therein named, said day not to be less than 
three months from the issuing of such monition, and that such mo- 
nition be served upon all such claimants in the manner prescribed 
in and by said order: 

And a monition having been duly issued pursuant to said order, 
on or about the 28th of December, 1876, which said monition was 
returnable on the fifth day of April, 1877, and said monition hav- 

ing been returned duly served, and upon the return of said 
178 monition, it having been referred to B. Lincoln Benedict, Es- 

quire, one of the commissioners of this court, upon due proof 
of the publication and of the service of said monition, or notice 
thereof, as directed by said order to take proof of all claims which 
shall have been presented in pursuance of such monition and notice, 
subject to the right of any person interested to question or contro- 
vert the same, and after hearing such proofs and allegations that, 
upon the completion of said proof, the said commissioner report the 
claims so proven, upon which said reference the following parties 
appeared before the said commissioner by their respective proctors, 
that is to say: George Place and Charles Place, by J. Langdon Ward, 
their proctor; Richard L. Campbell, John H. Hall, Augustine Smith, 
The Salisbury Mills, The Stark Mills, The Amoskeag Manufacturing 
Company, James M. Beebe, and George J. Fisk, by Martin & Smith, 
their proctor; The Monson Woolen Manufacturing Company, The 
Hampden Cotton Manufacturing Company, Alexander Bigelow, 
George Barbour, and Francis M. Bardwell, by Philip 8. Crooke, their 
proctor ; Charles D. sigelow and Creorge S. Trask, by Kittridge W 
Rice, their proctors; Seth B. Hunt, Philip Tillinghast, and Robert 
W. Aborn, by Brown, Hall & Vanderpoel, their proctors; John 
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Slater, William Slater, C. & G. C. Winchester, Charles Miles & Com- 
pany, Hloratio N. Slater, Horatio N. Slater, Junior, Lydia R. Slater, 
William 5. Slater, and Royal O. Storrs, composing the Slater Woolen 
Company, of Webster, Massachusetts; Horatio N. Slater, Lydia R. 
Slater, and William 8. Slater, composing the firm of Samuel Slater’s 
Sons; Oscar I. Chase and Lucius 8S, Harris, composing the firm of 
Q. F. Chase & Company; H. C. Sales & Company, Charles H. Ken- 
yon & Company, Charles Osgood & Company, Leonard M. Hills & 
Son, Smedley Brothers, The Shetucket Company, the Whitestone 

Company, Hall, Southwick & Company; John Wright and 
179 ~=606Evan Wright & Company, by E. L. Owen, their proctor ; 

Nelson D. White, by Peter B. Olney, his proctor; and Will- 
lam A. Wright, Samuel Hemingway, William Betsworth, William 
U. Robertson, Albert V. Eldridge, Horatio Nichols, Robert Francis, 
James A. Van Brunt, Henry L. Slaight, Dan. Smith, Jesse Luding- 
ton, John Bb. Ludington, and Jesse C. Ludington, owners of the 
schooner or vessel called the General S. Van Vliet, by R. H. Hunt- 
ley, their proctor—all other persons and parties having failed to ap- 
pear, or to prove their claims, as required by the said order and 
monition ; 

And the said commissioner haying, upon due proof of the service 
of said monition and notice, as directed by said order, thereupon 
proceeded to take proot of all claims which were presented In pur- 
suance of said monition and notice, and having, thereupon, found 
and reported that the following claims had been duly proved before 
him—that is to say: 


CJenmme FISCO 6 Gh, cncwnn nnwtins mebeeew neediness ee 
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Dan. Smith & J. Ludington @ Co...........-nnccnnccuce 3,506 26 
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The Hampden Manufacturing Co, ....-...--..--.-.-. 9,440 39 
PUORGES De. FRG cccccmtnaeenen warésiey-intslaramapien aan L407 40 
Alexander Bigelow et al.....----~-~- alicia ‘ines tana, naikniies YO 46 
Bg 8 ong Gt SR na 
CUeenes DP. RNG 0 Go ncnnescbectennmenccsuuenee ee 
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Ze Ameeteter FES GOO. oe cccuseuesen cnqecscssnenee fe 
Richard L. Campbell e¢ al. .... ...-...--- nistedmadaiains 5,061 61 
el tee eee vepeibeiaan 9721 43 
Or ie a i ences 2511 62 
Ce Be OE Mia teers aie stein necteeaaihalaeane 4,068 70 
Pena TS We, BE enina cmensinns nies sundae tama 


Which said report of the said commissioner has been duly con- 
firmed : 
180 Now, on motion of J. W. C. Leveridge, Esq., counsel for 
~ petitioners— 
Ordered, That the remainder of said money so paid in by the peti- 
tioners, now in the registry of this court, after payment under 
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orders heretofore entered, be distributed by the clerk of this court 
as follows : 

To the petitioners aforesaid, and to the several parties who have 
appeared and proved their claims as aforesaid, or to their proctors 
respectively, their bills of costs and CX penses, other than clerk’s costs 
which are hereinafter specified, in this proceeding, as taxed by the 
clerk, on the 15th day of November, 1878, which taxation is hereby 
approved and confirmed, viz: 

To the petitioners or their proctors, one thousand and eight and 
fos dollars, which includes commissioner's costs. 

To Richard L. Campbell, John H. Hall, and Augustine Smith, 
libellants, or their proctors, forty dollars. 

To the Salisbury Mills, libellants, or their proctors, forty dollars. 

To the Amoskeag Manufacturing Company, libellants, or to their 
proctors, forty dollars. 

To the Stark Mills, iibellants, or to their proctors. forty dollars. 

To James M. Beebe and George Fiske, libellants, or to their proe- 
tors, forty dollars. 

To the Hampden Manufacturing Company, libellants, or their 
proctors, forty dollars. 

To the Monson Woolen Company, libellants, or their proctors, 

forty dollars. 
15] To Alexander Bigelow and Francis Barbour, libellants, or 
their proctors, forty dollars. 

To Francis M. Bardwell, libellant, or his proctor, forty dollars. 

To John Slater and William Slater, libellants, or their proctors, 
forty dollars. 

To Charles Miles & Company, libellants, or their proctors, forty 
dollars. 

To C. Winchester and G. C. Winchester, libellants, or their proc- 
tors, forty dollars. 

To George Place and Charles Place, libellants, or their proctors, 
fifty ;yy dollars. 

To Nelson D. White, libellant, or his proctor, forty dollars. 

To Charles D. Bigelow and George L. Trask, libellants, or their 
proctor, forty dollars. 

To Seth Bb. Hunt, Philip Tillinghast, and Robert Aborn, libel- 
lants, or their proctor, forty dollars. 

To William A. Wright, Samuel Hemingway, William Betsworth, 
William N. Robertson, Albert V. Eldridge, Horatio Nichols, Robert 
Francis, James A. Van Brunt, and Henry T.Slaight, libellants, and 
to Dan. Smith, J. Ludington, John B. Ludington, and Jesse Smith, 
libellants, or their proctors, forty-two 4, dollars. 

To the clerk of this court, his fees taxed in the above-named bill 
of costs, amounting to one hundred and ten and ,%% dollars. 

And it is further ordered, That the remainder of said money, 
after payment of the sums aforesaid, amounting to two hundred and 
sixty-nine and ,*,*, dollars, be divided among the several parties here- 

inbefore named who have proved their claims as aforesaid, in 
182. _—s proportion to the amounts so proved, and that the clerk pay 
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the said proportionate sums to the parties respectively, or to their 
proctors of record, as follows: 


To George Place and Charles Place -...........--- ...... $26 85 
William A. Wright, Samuel Hemingway, ‘William Bets- 
worth, William N. Robertson, Albert V. Eldridge, 
Horatio Nichols, Robert Francis, James A. Van Brunt, 


Henry S. Slaight .....-... idiiieinde “apienen. moentinn: iemuiien email 67 65 
Dan. Smith, J. Ludington, John B. Ludington, and 
st TE cis ih See Me apnea Se OH 6 46 
SeGneny Oe Wr eee 
The Hampden Manufacturing C ompany wuictee slightest 18 49 
Francis M. Bardwell ......- .-_.. pada eae 2 7a 
Alexander Bigelow and I ri incis Barbour iseasiaiane ae 1 95 
Monson Woolen Manufaet ‘g Company. :caepiatenidaiaen:>. an 
Charles D. Bigelow and — is EER «. ove cxhenaeiaii “ee 
James M. Beebe and George J. Fiske --_-~......--.---- 4 92 
7, RE UG i ER EO 
anal OI cepa oe 
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Richard L. Campbell, John H. “Hall, and Augustin 
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ie B. Hunt, Philip Tillingh: ast. and Robe rt Aborn ... 19 08 
.. Winchester and G. C. W inchester Ctak sae tena eee | 1 58 
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J Te GRE: We ee CH nw snc cecntsemmecee dese 12 40 
An it is further ordered, adjudged, and decreed, That the peti- 


tioners, The Norwich and New York Transportation Company, 
owners of said steamboat or vessel City of Norwich, her tackle, &e., 
and the said steamboat or vessel be, and they are hereby, forever 
discharged of and from all and every claim and demand whatever 
arising from or growing out of the collision and fire in the said pe 
tition mentioned, and that.the libellants in each and every of the 
suits already commenced in this court and elsewhere against 
183 said steamboat or vessel, her tackle, &c., or against the said 
The Norwich and New York Transportation Company, and 
especially, George Place, Charles Place, Richard L. Campbell, John 
H. Hall, Augustin Smith, The Salisbury Mills, The Stark Mills, The 
Amoskeag Manufacturing Company, James M. Beebe, George J. 
Fiske, The Bigelow Carpet Company, The Willimantic Linen Com- 
pany, The Merrick Thread Company, The Monson Woolen Manu- 
facturing Company, The Hampden Cotton Manufacturing Company, 
Francis M. Bardwell, Alexander Bigelow, George Barbour, James 
M. Meade, Manton E. Townsend, Joseph Andrews, Charles D. Bige- 
low, George L. Trask, Eliab A. Converse, Seth B. Hunt, Philip Til- 
inghast, Robert W. Aborn, The Smithville Manufacturing Company 
of Willimantic, Connecticut, John Slater, William Slater, C. &. G. 
C. Winchester, Charles Miles & Company, The Converseville Manu- 
facturing Company of Stafford, Tolland county, Connecticut, Nelson 
D. White, Horatio N. Slater, Horatio N. Slater, Junior, Lydia R. 
Slater, day S. Slater, and Royal O. Storrs, composing the Slater 
12—382 
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Woolen Company of Webster, Massachusetts; Horatio N. Slater, 
Lydia R. Slater, and William 8. Slater, composing the firm of Sam- 
uel Slater’s Sons ; Osear F. Chase and Lucius 8. Harris, composing 
the firm of O. F. Chase & Company ; H.C.Sales & Company, Charles 
H. Kenyon & Company, Charles Osgood & Company, Leonard M, 
Hills and Sen, Smedley Brothers, The Shetucket Company, The 
Whitestone Company, Hall, Southwick & Company, John Wright 
and Evan Wright & Company, Henry T. Jenkins, Timothy D. Vail, 
Merwin & Bray, William A. Wright, Samuel Hemingway, William 
Betsworth, William U. Robertson, Albert V. Eldridge, Horatio 
Nichols, Robert Francis, James A. Van Brunt, Henry L. Slaight, 
Dan. Smith, Jesse Ludington, John B. Ludington, and Jesse C. Luding- 
ton, owners of the schooner or vessel called the General S. Van 
184 = Viiet, James H. Diggles, Thomas D. Mason, and Ansel L. White, 
and all and every other person or persons claiming any loss or 
damage occasioned by reason of the said collision and fire in said 
petition mentioned be, and they hereby are, perpetually enjoined 
from the further prosecution of their said suits, or of any claim 
arising from or growing out of said collision and fire against the 
said petitioners, The Norwich and New York Transportation Com- 
pany, oOoWwhecrs ot the said steamboat or vessel City of Norwich, or 
against their stipulators or sureties, or against the said steamboat 
or vessel City of Norwich, her tackle, &c., saving and excepting, 
however, from the effect of said injunction the right of any of the 
said libellants or plaintiffs In any such action to proceed therein for 
the collection of any costs which he or they may he entitled to re- 
cover in said action, and for no other purpose, 
CHAS. L. BENEDICT. 
Endorsed: Final decree. Filed and entered nune pro tune as of 
the 4th day of January, 1879. 


185 Cireuit Court of the United States for District of Conneeti- 
cut. September Term, 1870. 


WittramM A. Wriaeur ef a/. 
rs. 
THe Norwich AND New YorK TRANSPORTATION COMPANY. 


This cause having been heaml in this court on the pleadings and 

proofs, and having been argued by the advocates for the respective 

parties, and due deliberation being had, if is now, at this 

LS6 term of the circuit court of the United States, holden at 

Hartford, within and for the district of Connecticut, on the 

third Tuesday of September, 1870, to wit, on this 20th day of Sep- 

tember, ordered, adjudged, and decreed that the decree rendered in 

the district court of the United States in this eause, and appealed 

from to this court, be in all things affirmed with costs, and the said 

appellees have execution for the sums decreed to be paid to them 

respectively by said decree, and the stipulators cause their stipula- 
tions to be fulfilled. 

L. B. WOODRUFF, 
Circuit Judge. 


NORWICH AND N.Y. TRANSIORTATION CO. 91 


UNITED STATES OF AMERICA,) ___ 
District of Connecticut, { i 

[, Edwin E. Marvin, clerk of the district court of the United States 
tor the district of Connecticut, do certify that the annexed paper is 
a true copy of the original decree in the matter of William <A. 
Wright et al. vs. The Norwich and New York Transportation Co., on 
tile in said court. 

[In testimony whereof, I have set hereto my name officially, and 
the seal of said court, at Hartford, in said district, this 26th day of 
December, A. D. 1877. | 

[L. s.] EDWIN KE. MARVIN, Clerk. 


Isj =U. S. - Dist. C’t, Dist. of Conn. Feb. Term, 1867, ss. April 
: 23, 1867. 


WittiAM A. Wriacut ef al. 
Us, 


Tut Norwicu AND New YorkK TRANSPORTATION Co. 


On reading and filing the report of Alfred Blackman, hsq., com- 
missioner, to whom the above matter was referred, and by decree 
heretofore passed, on motion of C. R. Ingersoll, proctor for libellants, 
it is ordered that the defendants pay to the libellants, William A. 
Wright, Samuel Hemingway, William Betsworth, William W. Rob- 
ertson., Albert VY. Kidridge, Lloratio Nichols. Robert Francis, James 
A. Van Brunt, and Henry L. Slaight, being. the owners of the 
schooner General 8S. Van Vliet, the sum of nineteen thousand nine 
hundred and seventy-five ($19,975) dollars, together with interest 
thereon from the ISth day of April, 1566, that being the amount of 
damage suffered by said libellants by reason of the collision men- 
tioned in their libel, and that the defendants pay to the libellants, 
Dan. Smith and J. Ludington & Company, being the owners of the 
cargo on board said schooner at the time of said collision, the sum 
of one thousand nine hundred and twenty-one dollars and sixty- 
three cents ($1,121.63), together with interest thereon from the LSth 
day of April, 1866, that being tlie amount of damages suffered by 
said last-mentioned libellants by reason of said collision, and that 
the libellants recover their costs to be taxed, ana respectively have 
execution to satisfy this decree; and the report of said commissioner 
Is hereby confirmed to the extent hereinabove stated. 


WILLIAM D. SHIPMAN, Judge. 


ISS Libellants’ Costs. 
U.S. District C’t. Feb. T., 1867. 
Wittiam A. Wricur et al. 


Us. 
NorwicH AND New YorK TRANSPORTATION Co. 
a, i ia ces aiinibaiialatial a sll cilaaialni AMM ade) 
ri wi mnie 16 75 
(het ee. naan inenatiadieinn uedhdninne sine eas an centecaaiaitie iaiiaiaiati ait oe da 
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emer Giraes . «_.. acsvtaihunaeidiasonscs/ainbaialliaiis tudic (aus aidieltiatil acces dace $26 90 

Depositions -------.---------------- oi nen dsin ania = 

Commissioner’s fees and witnesses’ fees on assessment of 
SING cnc cnniindinanité nanan amin de an ae 


S206 60 
Taxed by consent. 


Per ALFRED BLACKMAN, Clerk. 


Unirep Srares or AMERICA, | 

Tistrict of Connecticut. if a 

I. Edwin E. Marvin, clerk of the cireuit court of the United 
States for the district of Connecticut, do certify that the annexed 
paper is a true copy of the original final decree in the matter of 
William A. Wright vs. The Norwich and New York Tr: ansportation 
Co., on file in said court. 

In testimony whereof, I have set hereto my hame officially and 


the seal of said court, at Hartford, in said district, this 26th day of 


‘December, A. D. 15877. 
[L. 8. | EDWIN E. MARVIN, Clerk. 


1S9 Page No. 104. Admiralty Regist y A. Nee Fol. 21; L5, Printed 
Record. 


GEORGE PLACE and CHARLES PLACE H. C. PLACE. 
ve. ' 
Tue STEAM VESSEL City OF Norwicu. } J. W. C. LEVERIDGE. 


LS66. 

August 24. Filed libel with stipulation for costs, issued process 
returnable September 12. Fees paid, $7.55. 

September 12. Processreturned. Vessel attached. No nctico given. 
Claimants appear and have 3 weeks to answer. 
Default nisi. 

190) October 19. Filed petition of “The Norwich & N. Y. 

Transportation Co.,” for leave to bond ves- 

sel, &c., in discharge of further liability. 


October 1. Entered order to show cause why prayer of peti- 
tioner should not be granted and returnable No- 


vember 7, 1866, at 12 m. 
Copies of order for publication given to -— for 
petitioners. 
November 7. Order of petitioners returned. Return ordered to lie 
over to November 12. 
” 12. Hearing had on return of order to show cause, «e., 
argued and submitted. Decision reserved. 
Decision filed; motion granted so far as to release 
vessel from further liability, claimant to give 
stipulation for value. See order entered. 


1867. 
January 2%). 


March 27. 
‘6 ; és 
1] 


April 10. 


1865. 


December 2. 


Page No. 476. 


(;EORGI 


Tue S. B. Crry or Norwicu, &e. }) J. W. ¢ 


186% 
June 16 & 17. 


December 22. 


és >") 


). 
LST. 
March 3. 
éé D. 
19 
. Y. 
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Amended libel filed. 

Process in this cause and all other causes against 
the same vessels laid over until March 27, 1867. 

Process further laid over to April 3d, 1867. 

Commissioner's report filed; value of vessel fixed 
at $70,000. Report confirmed. 

The Norwich & N. Y. file claims and stipulation for 
costs, with stipulation for value of vessel as per 
order of court. Marshal's costs taxed and de- 
posited as follows: 


OS ee » ice-sheet 
In ten other suits in pr rocess was in hands 

of marshal, each $3.58 - oiieivabik Ae bo SO 
Clerk’s and commiussione r'’s fees On bond- 

Ing paid by claimants- fe Sa a aes 206 35 


Order entered disch: arging vesse el from custody and 
notice given to marshal. 

Answer filed. 

Ixceptions to answer filed. 


Cause called. 
od inst. 

Hearing continued and adjourned to 4tly inst. 

Testimony closed. Argument of cause adjourned to 
day to be agreed upon 


Hearing continued and adjourned to 


Admiralty Register A. See Fol. 215, Printed Record. 


> PLACE et al. H.C. Prace, J. LaNGpon Warp, 
Ss. | te sabetitution. 
. LEVERIDGE. 


Cause argued by counsel. Briefs to be submitted. 
Decision reserved. 

Decision rendered. 
order of reference. 

Decree entered. 


Decree for libellant with an 


Commissioner’s report presented and filed. Order 
for confirmation, unless exception be filed within 
10 days. Amount reported due, $9,977.80. 

Samuel Slater & Sons, H. H. Sayle, O. H. Chase & 
Co., and the Slater Woolen Co.., respectively, file 
petitions, praying that they be allowed to prove 
claims before commissioner and share pro rata. 
Order to show cause why prayer should not be 
granted entered, returnable March 9, 1870. 

Petitions of C. H. Kenyon, Nelson D. White, Charles 
Osgood «& Co., filed to share proceeds. 
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LS70. 

March 26. E. L. Owen, proctor, files the pegitions of various 
parties. Motion in reference thereto adjourned 
for one week. 

April 14. exceptions to commissioners report filed. 

“ Decision rendered on petitions allowing parties to 
proceed against stipulation, on file, &e. (See 
Order.) 


' 20. Petition of J. & W. Slater filed. Order entered di- 
recting the petitioners — recover, and that it be 
referred to a commissioner to ascertain the amount 
due. 

June 15. Exceptions argued and submitted. 
” ‘“ _ Commissioner’s report on petition of Charles Miles 


presented and filed. 

25. Decision rendered. Exceptions overruled. Report 
confirmed. 

29. Commissioner's reports on petitions of John Slater 
et al. and G. Winchester e¢ ad. presented and filed. 

‘October 10. Claimants file petition praying for leave to produce 
testimony as louggregate amount of claims against 
vessel and also as to value of vessel. Order LO 

: show cause granted, returnable October 22. 

22. Hearing order to show cause. Petitioner’s applica- 
tion denied. Order entered. 


1S71. 

March 31. On consent being filed. Order entered for payment 
of marshal’s costs on deposit. Order check drawn: 
receipt filed. 

1872. 

June 15. Petition of The Norwich & New York Transporta- 
tion ('o. relative LO limitation ot liability, filed. 

July 19. Order to show cause entered, returnable lst Wednes- 


day, November. 1872. 


193 l"nited States Cireuit Court. Eastern District of New York. in 
the Second Cireuit. 


In the Matter of the Petition of THe Norwicu anp New York 
TRANSPORTATION COMPANY. 


Pleadings to be found in “ Exhibit 1” (printed record circuit court). 
Bill of exceptions. (See index of Exhibit 1.) 


194 Opinion of District Court. 


DECEMBER 31, 15875. 
Benepict, J.: 
This was a proceeding taken on behalf of the owners of the steam- 
boat City of Norwich, to obtain the benefit of the provisions of the 
act of March 3d, 1851, limiting the lability of ship-owners. Upon 
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presenting the petition an order was made referring it to the clerk 
to ascertain the amount or value of the interest of the parties as 
owners of said vessel and her freight pending for the voyage upon 
which she was employed. The report having been made, exceptions 
were taken thereto, which, during the present month, have been pre- 
sented to the court for determination. 

By some of these exceptions the question is raised whether the 
value of the boat was to be ascertained as of a time after the col- 
lision and not before. In respect ‘to this question it is sufficient to 
Say, that it has been decided by the Supreme Court of the United 

States, in reference to this very collision, that the value of 
195 the boat after the collision was the limit of the owner’s lia- 

bility (15 Wallace, 127). The exceptions to the report, on the 
ground that it Was error to ascertain and report the value of the boat 
as it was after the collision, must therefore be overruled. 

No error appears in determining that value to be the sum of 
$2,500. The vessel was sunk, and was of some value as she lay sub- 
merged. That value was properly ascertained by taking what she 
was proved to be worth after she had been raised, and deducting 
therefrom the expenses of raising her. The exceptions upon that 
subject must therefore be overruled. 

Kqually unfounded is the proposition that the expenses of raising 
the boat and the expenses of her subsequent repairs should be added 
to the aforesaid value. The exceptions, which claim that such ex- 
penses should have been added to the amount reported, are therefore 
also overruled. 

The fact that this boat had been libelled by various parties seek- 

Ing LO enforee, by proceedings in rem their claims arising out 
196 of this collision, in which action, a stipulation for value in the 

sum of $70,000 was taken and the vessel released, has been also 
relied on here; and it is contended that the value of the vessel, 
as fixed by the stipulation taken in the suits in rem, must be taken 
as her value for the purpose of this proceeding, and furnish the 
limit of the owner’s liability. The question here raised was passed 
on by this court when the order of reference was made. I can only 
repeat here, that the value fixed in the stipulation for value taken 
in the suits in rem was the value of the vessel at the time of her 
seizure in those actions. It did not pretend to be her value imme- 
diately after the collision ; moreover, that stipulation was taken by 
virtue of the general powers of a court of admiralty, and not under 
the statute. (See the stipulation, 1 Ben., 103.) The practice of taking 
such a stipulation, adopted in the case of this vessel, has so far 
proved convenient, and has since been resorted to in several cases, 

without objection made. I see no reason for rejecting the 
197 practise arising out of the law since declared by the Supreme 

Court. (13 Wallace, 127.) It proves a great convenience to 
parties to be able to give such a stipulation for value under the 
admiralty rules, and thus obtain immediate possession of the vessel, 
although it be intended afterwards to take proceedings to obtain the 
benefit of the statute. A stipulation so given holds good until the 
actions in which it was given are made ineffectual by means of pro- 
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ceedings taken under the statute, which proceedings, when con- 
cluded, afford foundation for the discharge of the stipulation for 
value. In no other respect do the two proceedings have any con- 
nection with each other, and the amount for which the stipulation 
for value was given in the suits iz rem is wholly immaterial in a pro- 
ceeding taken under thestatute. In cases of maritime abandonment, 
under the general maritime law, neither the seizure nor a judicial 
sale of the ship, procured in opposition to the owner, but without con- 
testation on his part, had any effect in determining the limit of the 

owner's liability, or prevented a resort toabandonment. (Trib. 
198 of Commerce, Marseilles, 1828; do. Aix, 1825; Puget, Droit 

Maritime,vol. 2, page 412.) Nor would the case be changed ifsuch 
astipulation for value, as was taken for this vessel in the actions 7 rem, 
be deemed to be the substitute for the ship herself in court, and to 
which resort might be had in this proceeding; for it is plain that 
nothing in the stipulation itself estops the owners from showing 
what was the value of the ship at the time of the collision; and it 
is,certain that the court would have power to require only so much of 
the amount of thie stipulation to be brought into court as would be 
necessary to discharge the owners from their habilities, and upon 
the bringing in of such part the court could direct the stipulation 
to be cancelled. The exceptions raising this question are therefore 
overruled. 

No freight was saved. The freight then pending was entirely 
lost. The exceptions on this subject are therefore overruled. 

The remaining and main question to be considered is whether 

the amount of money paid the owners by insurance com- 
199 ~=panies in performance of their policies of insurance upon 

the boat is to be taken as forming part of the value within 
the meaning of the statute. The facts bearing upon this question 
are that the boat was so injured by the collision that water 
rushed into her hull, whereby the flames were driven out from her 
fires, and she at once commenced to burn, and was toa great extent 
consumed before she sunk. 

There was an insurance upon her against fire, on which the 
owners have secured the sum of $49,283.07, and this money, it is 
insisted, must be accounted for by the owners before they can be 
held to have complied with the statute. The insurance was re- 
ported by the commissioner, and he declined to include that sum in 
his report. [am of the opinion that his conclusion is right. 

It might be said that this question had been removed from the case 
by the form of the order of reference,which was settled with care upon 

notice,and which confines the inquiry to the value of the vessel. 
200 ~=But Ido not rest my decision upon that point, nor do I consider 

the question to have been disposed of by the decision of the Su- 
preme Court of the United States, where the value of the vessel alone 
is spoken of as the limit of the owner’s liability. The words, “ value 
of the vessel,” have doubtless been thus used without any reference 
to the question of insurance money, and the most that can be said 
is that the use of those words by the Supreme Court, and in the 
order of reference, shows that the question under consideration here 
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did riot present itself as a question to be raised. Indeed, the lan- 
guage of the statute seems to render it impossible to raise such a 
question. Plainly, the words of the act do not cover the insurance 
money, and the absence of any allusion to insurance is significant. 
It is difficult to believe. that such money would not have been dis- 
tinctly mentioned, if there had been any intention to include it. It 
is, nevertheless, argued that the right of action of those freighters 

attached at the instant of the collision by reason of the negli- 
201 gence whereby a collision resulted, and put it out of the 

power of the boat to carry and deliver the goods; that the 
value of the boat, at the time of the attaching of the liability—that 
is, at the blow, and before the fire—is, therefore, the limit of the 
owner's liability; that any assignment made in pursuance of the 
statute would relate back to this time, and cast upon the freighters 
the risk of all subsequent perils; and that to the freighters must 
also be transferred all claims and rights of action arising from or 
out of the vessel by reason of any occurrence subsequent to the 
attaching of the liability; that the owners, at the instant of the col- 
lision, became trustees of the vessel for those who suffered damage 
by reason of the negligence, and any compensation or indemnity re- 
ceived by the owners is received for the benefit of the sufferers, and 
must, therefore, be accounted for in a proceeding like this. 

But with this argument there are two difficulties. In the first 

place, the fire was part of the original disaster, and not a sub- 
202 — sequent occurrence. It was in this instance a necessary result 

of the blow. It is impossible, therefore, to separate the fire 
from the collision, so as to say that the msk of fire was upon the 
freighters. All that was left in existence by the blow of a colliding 
schooner was a vessel at once to be burned up and sunk from the 
necessities of the case. The value of such a vessel consists in the 
value remaining after the fire and sinking, and that value the suf- 
ferers have by the report under consideration. 

In the second place, the amount received for the insurance did 
not arise from or out of the vessel, but out of certain contracts of 
indemnity made by the owners of the vessel, to which contracts the 
freighters were not parties. Those contracts were not, and, without 
the consent of the insurers, could not be, transferred to the freighters, 
nor does the statute make any provision for such a transfer. The 
assignment provided for by the statute, if possible to be made after 

the collision and before the fire, would pass no right of action 
203 upon the policies of insurance, but would simply determine 

the interest of the insured in the property and discharge the 
insurer from the risk. Moreover, the law does not compel the ship- 
owner to take the benefit of the statute. He may elect whether or 
no to take proceedings to limit his liability, and until such election 
is made what interest can the freighters have in the vessel ? 

This question, although new in this country, because the statute 
is recent and has seldom been resorted to, is, in truth, an old — 
tion, long considered as settled in other lands. It cannot be doubted 


that our statute limiting the liability of ship-owners was intended, 
so far as it goes, to confer upon the American ships the benefit of 
15—328 
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the law of abandonment, long recognized as part of the general 
maritime law among the maritime nations of the Continent, and so 
the Supreme Court declared (13 Wallace, 121,127). In respect to 

the question under consideration, [ see no difference in prin- 
204. ciple between a proceeding under our statute and one under 

the general maritime law. Certainly, the words of the statute 
make no difference in favor of the freighters. The exercising of the 
right of abandonment under the maritime law has often brought 
up for consideration the question whether the owner must sur- 
render insurance money in order to limit his hability by an aban- 
donment; and it appears to be the settled law that .in such a case a 
surrender of the insurance is not required. 

Says Camnout (Dictionaire de Droit Maritime, title Abandon Mari- 
time, § 54): “So, if the ship-owner has judged it prudent to effect in- 
surance by means of a premium, more or less in amount, which he 
has paid, it is evident that the charterer and the shippers cannot 
take from him the fruit of a wise forethought, and receive the ad- 
vahitage of a contract to which they are strangers.” ‘The possibility 

of fraud which, upon this argument, has been urged as a rea- 
205 son for requiring a surrender of the insurance, is considered 

and rejected by the same authority. (Dict. Droit Mar., title 
Abandon Maritime, § 55.) So also it has been adjudged (Aix., Sth 
Feb., 1832), “that the ship-owner, who, in order to free himself from 
loans contracted by the master during the vovage, abandoned the 
ship and freight, is not bound also to abandon the product of insur- 
ance effected upon the ship.” The same was adjudged at Rennes, 
Aug. 12, 1822. (See also Boulay Paty, vol. 1, p. 297.) The Code de 
Commerce is, in substance, a declaration of the general maritime 
law, and section 216 of the Code has been adjudged to be identical 
with the rule of the maritime law as delared by the ordinance. The 
construction eviven to the code affords, then, a plain indication of 
the intent of our statute, which, as the Supreme Court has justly re- 
marked, was passed in the light of the law existing in other coun- 

tries, including the amendments of the law of France in 1541. 
206 And it was never supposed that either the ordinance or the 

Code de Commerce compelled a ship-owner to surrender his 
insurance money in order to effect a maritime abandonment. In 
1841 the eftort was made in France to amend the Code de Commerce 
so as to require a surrender of the insurance, as well as of the ship’s 
freight. The considerations affecting both sides of the question were 
then pointed out and discussed, and the amendment was rejected, 
with the declaration that by the existing provision of the Code the 
ship-owner is not bound to account for the ship’s insurance in order 
to effect the maritime abandonment. (Ponget, Droit Mar., vol. 2, p. 
415-419.) 

It must be said that some of the considerations, then urged in 
favor of the rules as declared, have a greater force in France than 
here, because of the provisions of the code, which forbid insurance 
upon the freight, and thus, by rendering it impossible for the ship- 

owner to protect himself against all risk of loss; in a measure 
207 ~protect the freighter against collusion. Still, the weight of 
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the argument appears to be greatly upon the side of the rule 
as declared, and such without doubt was the law, in the light of 
which our statute of 1851 was enacted, and the rule of the maritime 
law must be considered as having been intended to be adopted by 
that statute. The exceptions upon this question must, therefore, be 
overruled. 

| have now considered all the questions raised by the exceptions 
which seem to be of sufficient Importance to be noticed. I do not 
consider the point now first made in this court, that the statute of 
[851 cannot be taken advantage of by a corporation, for the reason 
that the Supreme Court of the United States has, in respect to these 
same petitioners, plainly declared them to be entitled to the benefit 
of the act. It is true that no allusion is made, in the opinion of 
the court, to the fact that a boat was owned by a corporation; 

but that fact was proved, and the question can hardly be 
208 supposed to have been overlooked. 
Let an order be.drawn in accordance with this opinion. 

indings of fact to be found in “Bill of Exceptions,” from page 
é to 12. 

Conclusions of law to be found in “ Bill of Exceptions,” from page 
12 to 21. 

Opinion of cireuit court to be found in “ Bill of Exceptions,” from 


page 21 to 51. 


209 At astated term of the circuit court of the United States of 
America for the eastern district of New York, in the second 
cireult, held at the United States court-rooms in the city of Brook- 
lvn, on the 29th day of June, A. D. 1882. 
Present: Hon. William J. Wallace, circuit judge. 


In the Matter of the Petition of Tne Norwicu AND New York 
TRANSPORTATION COMPANY. 


The appeal of ¢ reorge Place and Charles Place, also the appeal ot 
Charles D. Bigelow, survivor of the firm of Bigelow and Trask ; also 
the appeal of William A. Wright, Samuel Hemingway, William 
Betsworth, William W. Robertson, Albert V. Kidrige, Horatio Nich- 
ols, Rober Francis, James A. Van Brunt, and Henry L. Slaight, 
owners of the schooner General 8S. Van Vliet, and Dan Smith, Jesse 

Ludington, John B. Ludington, and Jesse Smith, owners of 
210 the cargo laden on board of said schooner, from the decree of 

the district court of the United States for the eastern district 
of New York, in the above-entitled cause, made and entered on the 
fourth day of January, 1879, coming on to be heard, and having 
been duly argued by the advocates of the respective parties, and due 
deliberation being thereupon had— 


Now, Ol} motion of as W., U. Leveridge, proctor for the above- 
named petitioners and appellees— 

It Is ordered that the said decree of the sald district court of the 
United States for the eastern district of New York be, and the same 
is hereby, in all things affirmed. 
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And it is further ordered that the balance of the monies paid in 
by the petitioners now remaining in the registry of this court after 
payments under orders heretofore made, and after payments made 
under the decree of the said district court, be paid and distributed 
by the clerk of this court, as follows: 

To the petitioners, the said appellees, or to their proctor, the sum 

of one thousand and eight ;); dollars, being the amount of 
211 ~~=—their costs in the said district court, including commissioner’s 

fees, as taxed by the said clerk on the 15th day of November, 
L875. 

To the several parties, appellants, who have appeared and proved 
their claims in said district court, or to their proctors, respectively, 
their bills of costs and expenses, other than clerks’ costs, which are 
specified in the said decree of the said district court, as the same 
were taxed by the clerk of the said district court on the said 15th 
day of November, 1578, as follows: 

To George Place and Charles Place, libellants, or their proctor, 
fifty-four ;°;, dollars. 

To Charles D. Bigelow and George L. Trask, libellants, or their 
proctors, forty dollars. 

To Wm. A. Wright, Samuel Hemingway, William Betsworth, 
William W. Robertson, Albert V. Kldridge, Horatio Nichols, Rob- 
ert Francis, James A. Van Brunt, and Henry L. Slaight, libellants, 
and to Dan. Smith, Jesse Ludington, John 6b. Ludington, & Jesse 
Smith, libellants, or their proctor, forty-two 45,4, dollars. 

And it is further ordered that out of the remainder of said 

money, after paying the sums aforesaid, the said clerk pay 
212 to the several parties who have so proved their claims as 
aforesaid their proportion of the balance of the sum so re- 


maining in said district court, as specified in said decree, as fol- 
lows: 
To George Place and Charles Place ea eae SS 


To William A. Wright, Samuel Hemmingway, William 
Betsworth, William W. Robertson, Alfred V. Eldridge, 
Horatio Nichols, Robert Francis. James A. Van Brunt, 


and Henry L. Slaight fei. ee 
To Dan. Smith, J. Ludington, John B. Ludington, and Jesse 

Smith. gina ae , Seti tiie ak a 
To Charles D. Bigelow & George L. Trask —_-- cin : a ee 


And it is further ordered that the said petitioners, appellees, re- 
cover against the appellants and their sureties their costs in this 
court on said appeal as taxed, amounting to the sum of two hun- 
hundred and twenty-six dollars and sixty-three cents. 

And it is further ordered that Ebenezer Roly and John A. 
Greene, the sureties for the appellants, George’ Place and Charles 
Place, and James A. Van Brunt, and Charles P. Raymond, the 

sureties for the appellants, William A. Wright, Samuel Hem- 
213 =ingway, William Betsworth, William W. Robertson, Albert 
\V. Eldridge, Horatio Nichols, Robert Francis, James A. Van 
Brunt, and Henry L. Slaight, owners of the schooner General 8S 
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Van Vliet, and also Dan. Smith, Jesse Ludington, John B. Luding- 
ton, and Jesse Smith, owners of the cargo laden on board of said 
schooner ; George W. Randall and A. IF. Kindberg, the sureties for 
the appellant, Charles D. Bigelow, survivor of the firm of Bigelow 
and Trask, forthwith pay to the proctor for the petitioners and ap- 
pellees the amount of said costs in this court, with the interest 
thereon from the thirtieth day of March, 1881, or that in default 
thereof, and unless an appeal be taken from this decree, they show 
cause at a elrcult court to be held at the United States court-rooms, 
in the city of Brooklyn, on the first Wednesday of June, 1581, at the 
opening of the court on that day, or as soon thereafter as counsel 
can be heard, why a summary judgment should not be entered against 
them for the amount of their respective stipulations, and why exe- 

cution for the amount of their said stipulations should not 
214s issue against their goods, chattels, and lands. 

And it Is further ordered, adjudged, and deereed that the 
petitioners and appellees, The Norwich and New York Transporta- 
tion Company, owners of the said steamboat or vessel “ ( ‘ity of Nor- 
wich,” her tackle, &e., and the said steamboat or vessel, and their 
sureties, and stipulators, be, and they are hereby, forever discharged 
of and from all and every claim and demand whatsoever arising 
from or growing out of the collision and fire in the petition in this 
matter mentioned, and that the libellants in each and every of the 
suits already commenced in the said district court and elsewhere 
against said steamboat or vessel, her tackle, &e., or against the said 
The Norwich and New York Transportation Company, and specially 
George Place, Charles Place, Charles D. Bigelow, ana (,eorge L.. 
Trask, William A. Wright, Samuel Hemingway, William Betsworth, 
William W. Robertson, Albert V. Eldridge, Horatio Nichols, Robert 
Francis, James A. Van Brunt and Henry L. Slaight, owners of the 

schooner reneral| S. Van Vitet, and Dan. Smith, Jesse Ludington, 
215 John B. Ludington and Jesse Smith, owners of the cargo on board 

of said schooner General S.Van Vliet, James H. Diggles, Thomas 
D. Mason, and Ansel.L. White and Merwin & Bray,and all and every 
other person or persons claiming any loss or damage occasioned by rea- 
son of the said collision and fire in thesaid petition mentioned, be, and 
they are hereby, perpetually enjoined from the further prosecution 
of their and each of their said suits, or of any claim arising from or 
growing out of said collision and fire, against the said petitioners 
and appellees, The Norwich and New York Transportation Com- 
pany, owners of the said steamboat or vessel “ City of Norwich,” or 
against their stipulators or sureties, or against the said steam boat or 
vessel City of Norwich, her tackle, «Xe. 

Saving and excepting, however, from the effect of said injunction 
the right of any of the said libellants or plaintiffs in any such action 
to proceed therein for the collection of any costs which he or they 
may be entitled to recover in said action, and for no other purpose 
whatsoever. 


WM. J.. WALLACE. 


216 (Endorsed :) Cireuit court of the United States, eastern dis- 
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trict of New York. in the second cireuit. In the matter of 


the petition of The Norwich and New York Transportation (‘om- 
pany. Decree. J. W.C. Leveridge, proctor lor petitioner- WX appel- 
lees, No. 22 Duane St., New York city. Filed & entered the 3d day 
of July, 1882. 


ray! Cireuit Court of the United States. Eastern District of New 


York. 


In the Matter of the Petition of THe Norwicun AND New YorxK 
TRANSPORTATION COMPANY. 


To the Honorable the Supreme Court of the United States: 

The appeal of George Piace and Charles Place, Charles D. Bive- 
low, survivor of the firm of Bigelow and Trask, and William A. 
Wright, Samuel Hemingway, William Betsworth, Williathn W. Rob- 
ertsoh, Albert V. Eldridge, Horatio Nichols, Robert Francis, James 
A. Van Brunt, and Henry L.. Slaight, owners of the schooner Gen- 
eral S. Van Vieit, and also Dan. Smith, Jesse Ludington, John B. 
Ludington, and Jesse Smith, owners of the cargo Jaden on board of 
said schooner, General 8. Van Vleit, appellants, respectfully showeth: 

That on or about the ninth day of May, 1866, the above-named 

appellants, William A. Wright ef a/., exhibited their libel in 
218 the district court of the United States for the district of Con- 

necticut, against The Norwich and New York ‘Transporta- 
tion Company, the petitioners herein praying, among others things, 
that a monition in due form of law issue, and a warrant of attach- 
ment issue against the goods and chattels of said company, and that 
the court decree payment to said libellants the damages they sus- 
tained by reason of the collision set out in said libel, which is the 
same collision referred to in the petition herein, such damages 
amounting in the aggregate to the sum of thirty thousand dollars. 

Thereupon process issued out of said court, and the steamer City 
of New York, belonging to said company, Wis attached by the 
the marshal; and they (the petitioners herein) appeared for her, and 
by filing a proper stipulation in the sum of thirty thousand dollars, 
her value as agreed, obtained her release. 

That the Norwich and New York Transportation Com- 
219 pany thereafter filed exceptions to the above-named libel, 
and asked that it might be amended in certain respects. 

That afterwards, and on the second Thursday of September, 1866, 
the aforesaid libellants duly filed their amended libel in the district 
court, Which also sets up and claims damages to the amount of thirty 
thousand dollars against The Norwich and New York Transportation 
Company by reason of said collision. 

That thereupon said company duly filed in court their answer to 
said amended libel, wherein it denies all fault on the part of the 
steamboat City of Norwich, and all lability of their or said steam- 
boat to respond to the libellants for the damages above mentioned, 


and prays that the libel be dismissed with costs, as by reference to’ 


said libels and answer will more fully appear. 
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That the issue thus formed, came duly on to be heard before the 
Honorable William D. Shipman, judge of the district court, at the 
term of the court held at New Haven, commencing on the 
220 second Tuesday of September, LSG6, Upon the depositions and 
proofs taken in said cause, and the testimony and proofs ad- 
duced by the said respective parties, and the said judge, having ad- 
vised thereon, did, at the term of said district court,-held on the 
fourth ‘Tuesday of November, 1866, make a decree or sentence in 
said cause, whereby it was decreed that the libellants recover their 
damages, respectively, for the collision mentioned in the libel, and 
that it be referred to Alfred Blackman, Esq., a commissioner, to take 
testimony of the amount of such damages, and report the same to 
the court. Thereupon a reference was duly had to said commis- 
sioner, who, after taking the testimony adduced by the respective 
parties, duly reported to the court. 

That thereafter, and on or about the 25d day of April, 1867, a final 
decree was made by said district court, whereby, after reciting the 

reading and filing of said commissioner's report, 1t was de- 
221 ~=creed that The Norwich and New York Transportation Com- 

pany pay to the libellants, owners of the schooner General 8S. 
Van Vleit, the sum of $19,975.00, and interest from the 1Sth day of 
April, 1866, and to the libellants, the owners of the cargo laden on 
board said schooner, the sum of $1,921.63, and interest thereon from 
the ISth day of April, 1866, and costs to be taxed, to which extent 
the report of: said commissioner was confirmed, making In the ag- 
vregate the sum of $25,657.28, costs being taxed at $206.60. 

And after said last-named decree was pronouned The Norwich 
and New York Transportation Company moved the court for an 
appeal from said decree to the circuit court of the United States 
then next to be holden in said district of Connecticut, which was 
allowed, and thereupon a motion, of which the following is the sub- 
stance, by agreement of the parties, was filed in court and allowed 
as a part of the record of said cause prior to said final decree: “ The 

Norwich and New York Transportation Company allege 
222 ~—s that at the time of said collision the steamer City of Norwich 

had on board a large and valuable cargo of merchandise or 
freight belonging to various parties, and much larger in amount than 
the whole amount of the value of the interest of the respondents In 
said steamer and her freight then pending; and that the damages 
sustained by all of said parties by said collision, including the libel- 
lants, was much greater in amount than the value of the interest of 
the respondents in said steamer and her freight then pending ; and 
that proceedings in rem have been commenced on behalf of said 
parties against said steamer in the district court of the United States 
for the eastern district of New York, for the recovery of said dam- 
ages. They therefore pray that they may be permitted to show by 
proper evidence the whole amount of damages sustained by all of 
said parties, and the value of said steamer and her freight then 
pending; and that the decree of this court may be so framed as to 

give the libellants such part or proportion of such amount of 
223 damages sustained by them as determined by the court bears 


NO rene ne ee ee 


104 GEORGE PLACE ET ALS. Ys. 


to the whole amount of the damages sustained by all parties by said 
collision,” which motion was by : said final decree denied. 

That on the 23d day of August, 1866, a libel was filed in the dis- 
trict court of the United States for the castern district of New York 
by George Place and Charles Place against said steamboat City of 
Norwich, to recover $8,000, damages they sustained by reason of the 
facts set up in said libel, being founded on the collision before men- 
tioned herein, whereupon process duly issued out of said last-named 
court at the instance of said libellants, by virtue of which the steam- 
boat City of Norwich was seized by the marshal/ of the eastern dis- 
trict of New York. 

That The Norwich and New York Transportation Company duly 
intervened and claimed said steamboat and made application to this 
court that they might be declared as entitled to the benefit of the 

act of Congress of the United States, entitled “An act to limit 
224 =the poorer ge of ship-owners, and for other purposes,” passed on 

the third of March, 1851, and that the steamboat City of 
Norwich, her appare el, ce, and freight might be appraised, &e. That 
such proceedings were thereafter had that a commissioner duly ap- 
pointed by the court for that purpose On testimony produced wholly 
by said Norwich and New York ‘Transportation Company, and none 
being offered of: any other value on the 11th day of March, 1867, 
made his report that the value of said steamboat City of Norwich 
was $70,000, which report was filed on the 25d day of March, 1867. 
Thereupon the said Norwich and New York Transportation Com- 
pany duly entered into a stipulation with sufficient sureties, which 
stipulation was duly filed in said court on the 29th day of March, 
1867, such stipulation thereupon taking the place of said steamboat 
City of Norwich, she was then and there discharged from custody. 
That the last-mentioned stipulation was given and it is therein so 

expressed not only for the benefit of the said George Place 
225 and Charles Place, but alse for the benefit of all persons and 

parties who might by the proceedings in this court show 
themselves entitled to liens upon the said vessel by reason of such 
collision, &c., among whom are these appellants. 

That after the before-mentioned decree of the district court of 
Connecticut in the suit there brought by some of these appellants 
as aforesaid was pronounced, the Norwich and New York Trans- 
portation Company appealed to the circuit court of the United States 
for said district, as has been herein stated, and such proceedings 
were thereafter duly had that a decree was, on the 20th day of Sep- 
tember, 1870, made by said circuit court whereby the decree of the 
district court of Connecticut was in all things affirmed with costs. 

That thereafter the said Norwich and New York Transportation 
Company appealed from the decree of the aforesaid circuit court of 
Connecticut to the Supreme Court of the United States, wherein 
such proceedings were duly had that at the December term, 1871, 

of said Supreme Court a decision was rendered the substance 
226 of which was that the decree of the cireuit court will be 
affirmed, with directions to suspend further proceedings 
thereon until the respondents (the petitioner in this court) shall 
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have had such reasonable time, as the circuit court may deem suffi- 
cient, for taking the proper proceedings in the district court for the 
astern district of New York for apportioning the damages sustained 
by the various parties in this case. The costs in this court and the 
courts below to be equally divided between the libellants and the 
respondent, also process against the stipulators to be suspended to 
abide the event of the suit. 

That the mandate of the Supreme Court was duly remitted to the 
said circuit court of Connecticut, and a decree there entered con- 
formable to the decision aforesaid, which suit is the same as that 
referred to in the petition herein as having been brought by Wil- 
liam A. Wright and others against the petitioners, and these ap- 

pellants, for greater certainty, pray leave to refer to all pro- 
227 ceedings in said suit last named, as well as those in the Su- 

preme Court and the records therein, and the records and 
proceedings in the circuit and district courts of Connecticut afore- 
said. 

That thereafter, and on or about the thirteenth day of June, 1872, 
the said Norwich and New York Transportation Company, sole 
owners of the steamboat City of Norwich, filed their petition in the 
district court of the United States for the eastern district of New 
York, wherein the facts hereinbefore mentioned as being averred in 
said petition are alleged, and also that the trial of the suit of George 
Place and Charles Place against said company before mentioned, 
and the other suits commenced against said company, growing out 
of the same matter, has been had, and decrees entered against the 
company on the 20th day of December, 1869, in favor of the respeet- 
ive libellants, with directions for a reference to ascertain the dam- 

ages, Which were duly ascertained, and final decrees entered, 
228  =and praying the limitation of liability provided for in the third 

and fourth sections of the act, entitled “An act to limit the 
liability of ship-owners, and for other purposes,” passed March 3d, 
1851, and that an appraisement might be had of the value of their 
interest, as owners In said steamboat, and her freight pending; and 
that upon paying said amount into court or giving stipulation 
therefor they might, with their sureties, be discharged from all lia- 
bility under the stipulation theretofore given as above mentioned, 
and the same cancelled; that a monition might issue, citing all par- 
ties claiming damages by reason of said collision to appear and 
prove their claims, and that the further prosecution of all suits aris- 
ing out of said collision might be restrained. and they might have 
such other and further relief as to the court might seem fit, to which 
petition reference is made. 

That on the 19th day of July, 1872, an order was made by said 

court, citing all persons interested to appear on the third 
229 Wednesday of November, 1872, and show cause why an ap- 

praisement should not be had in accordance with the prayer 
of said petition, and why the petitioners should not have such other, 
further, or different relief as might seem proper. 

That these appellants, by their advocates and proctors, did duly 
appear in said court and show due cause why such order should not 

14—328 


pi a A RP a A “ti ae 


106 GEORGE PLACE ET ALS. V8. 


be granted, viz., among other things, that an appraisement had long 
before been had as aforesaid, at which the value of said steamhoat 
City of Norwich had been fixed at $70,000, at the instance of her 
owners, Who were thereby precluded from changing it, and made 
objection against such motion ; that nevertheless, and against the ob- 
jection of these appellants, an order was made by said court in said 
proceedings, referring it to Samuel T. Jones, Esq., a commissioner 
of said court, to make the appraisement prayed for, and for the pay- 
ment of the value, when ascertained, into court, or the giving of a 


stipulation therefor and staying the further prosecution of 


250 the suits in said petition mentioned, among which was the 
one commenced by the appellants in said district of Connecti- 
cut aforesaid. 

That afterwards said Samuel T. Jones died, and Edwin B. Hus- 
. ted, Esq., a commissioner of the same court, was also, against the ob- 
jection of these appellants, appointed in his place, whereupon such 
proceedings were had that on the sixth day of January, 1875, said 
commissioner made and filed his report, wherein he reports the 
value of said steamboat City of Norwich at $2,500. 

That on the 20th day of January, 1875, these appellants duly ex- 
cepted to said report. : 

That by an order of said court, dated the 29th day of March, 
1876, their exceptions were severally overruled, the commissioner's 
report confirmed, the petitioners were ordered to pay said sum of 
$2,500 into court within twenty days. A monition was directed to 

issue against all parties claiming damages by reason of the 
231 collision aforesaid, citing them to appear by a day certain, 

and make proof of their claims, and restraining the further 
prosecution of the suits aforesaid, except in so far as respected the 
costs therein. All of which was against the objection of these ap- 
pellants. 

That thereafter a monition was issued as directed, and returned 
duly served, and such further proceedings were had that on the 15th 


November, IS75, a bill of costs was presented by and on behalf of 


the proctor for the said petition and taxed by the clerk, in and by 
which there was allowed to the said proctor for the said petitioner as 


docket fee of 820.00. and a fee or reference of 20.00 in the case of 


each claim presented and proven before the said commissioner, which 
said taxation on appeal by these appellants to the said court was 
affirmed by the judge thereof. A final decree was entered in said 
court on said petition, among other things directing the payment out 
of the aforesaid $2,500 paid into court to the petitioners or their at- 
torney the sum of $990.41 as their costs, taxed by the clerk, 

232 ~=which taxation was thereby confirmed, and discharging the 
petitioners from all liability growing out of said collision, 

and discharging them and the stipulators from all liability or the 
stipulation before mentioned for $70,000, and restraining these ap- 
pellants from the further prosecution of their suits against said pe- 
titioners in the district of Connecticut before mentioned, except for 
the collection of any costs they might be entitled to recover therein. 
And that after said final decree your petitioners duly appealed 
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therefrom to the circuit court of the United States for the eastern 
district of New York, in the second circuit, and the said cause was 
removed thereby into the’ said circuit court and tried anew upon 
suid pleadings and proofs, and such other proofs as were therein ad- 
duced, and such proceedings were therein had that afterwards, to 
wit, Ol) the 3a day of July, ISS2, the said cireult court made ra final 
decree in said matter, whereby it was decreed that the said 
200 decree of the district court be in all things affirmed with 
costs, and that said appellee have execution. 

And these appellants are advised and insist that said last-named 
decree, and the various interlocutory decrees and orders and COM> 
missioner’s report made in the matter of this petition aforesaid, are 
erroneous Inasmuch as said petitioners are not entitled to a reap- 
praisement of said City of Norwich, &c.; and her value should not 
have been found at a time subsequent to the collision, but at a time 
Hust prior thereto: and ho deduction should have been mude of the 
expenses of raising said vessel; and the various sums of insurance 
against fire upon the said steamboat at the time of the collision, 
which were afterwards collected by her oOwhers, should have been 
included in the estimate of the amount or value of their interest as 
owners in the said steamboat for the vovage; and her value should 
not have been found at a sum less than $70,000; and the petition- 
ers are not entitled as against these appellants to any such 
decree ; and these appellants, for these and other reasons, ap- 
peal from the whole and each and every part of said decree. 

Wherefore these appellants appeal from the whole ot sad decree 
of said eireult court, and especially from the particulars above Spe- 
cified to the Supreme Court of the United States, and respectfully 
pray that the said decree ana petition, cli positions, evidence : ana 
proceedings nn said cuuse or matter Hes be sent to the Supreme 
Court of the United States without delay ; and that the said Supreme 
(‘ourt will proceed Lo hear the seid cause anew > and that the sald 
deer c of the said circult court, ana ever part thre reot, may be re- 
versed, and a decree made as to said Supreme Court shall seem just 
and equitable. 

Dated New York, August od, 1SS2. 

GEORGE PLACE, 

CHARLES PLACE, 

CHARLES D. BIGELOW, Wc., 
By J. L. WARD, Att'y. 

WILLIAM A. WRIGHT et al 
By R. H. HUNTLEY, Aét'y. 


IN 
*-* 
ee 

—— 


J. LANGDON WARD, 

Proctor tor Appellants, Charles Place et al. 
RICHARD H. HUNTLEY, 

Proctor for Appellants, Wim. A Wright et al. 


200 (Iendorsed :) Circuit court of the United States, eastern dis- 

trict of New York, in the second cireutt. In the matter of 
the petition of The Norwich & New York Transportation Company. 
Petition of appeal. J. Langdon Ward, proctors for appellants, Place 
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& Bigelow et a/. R. H. Huntley, proctors for appellants, Wright ef 
al. Due service of a copy of the within is hereby admitted. Dated 
N. Y., Aug’t 7th, 1882. J. W. C. Leveridge, proctor for petitioners. 
Filed August 9th, 1882. 


236 Circuit Court of the United States of America for the Eastern 
District of New York. in the Second Circuit. 


In the Matter of the Petition of THe Norwicu ANp New YorxK 
TRANSPORTATION COMPANY. 


Know al] men by these presents, that we, Kebenezer Roby, of the 
city of Brooklyn, county of Kings; Charles E. Bigelow, of the city 
of Brooklyn, county of Kings, and James A. Van Brunt, of the city 
of Brooklyn, ete., are held and firmly bound unto the above-named 
The Norwich and New York Transportation Company in the sum 
of five hundred dollars, to be paid to the said The Norwich and New 
York Transportation Company ; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each of 
our heirs, executors, and administrators, jointly and severally, firmly 
by these preselits. 

Sealed with our seals, and dated the 3d day of August, in the year 

of our Lord one thousand eight hundred and eighty-two. 
237 Whereas George Place and Charles Place, and Charles D. 

Bigelow, survivor of Bigelow and Trask, William A. Wright, 
Samuel Hemingway, William Betsworth, William W. Robertson, 
Albert V. Kldridge, Horatio Nichols, Robert Francis, James A. Van 
Brunt, and Henry L. Slaight, owners of the schooner General S. 
Van Vliet, and also Dan Smith, Jesse Ludington, John B. Lud- 
ington, and Jesse Smith, owners of the cargo laden on board of said 
schooner General 8. Van Vliet, appellants, have prosecuted an ap- 
peal to the Supreme Court of the United States to reverse the decree 
rendered in the above-entitled suit by the circuit court of the United 
States for the eastern district of New York: 

Now, therefore, the condition of this obligation is such, that if the 
foregoing-named appellants shall prosecute their appeal to effect, and 
answer all damages and COSLS if they fail LO make their appeal good, 
then this obligation shall be void; otherwise, the same shall be and 
remain in full force and virtue. 


EBENEZER ROBY. SEAL. | 
CHAS. E. BIGELOW. SEAL. ] 
JAMES A. VAN BRUNT. [SEAtz.| 


Sealed and delivered and taken and acknowledged, this od 
day of August, 1882, before me. 
[ SEAL. | A. H. GLEASON, 
Notary Public, New York Co, 
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UnitTep STATES OF AMERICA, 1 
¥ . . ° r , a SS ty 
Southern District of New York. j , 
Ebenezer Roby, being duly sworn, deposes and says: That he re- 
sides in the city of Brooklyn, and that he is worth the sum of one 
thousand dollars over and above his just debts and liabilities. 


EBENEZER ROBY. 


Sworn to, this 3d day of August, A. D. 1882, before me. 
[ SEAL. | A. H. GLEASON, 
Notary Public, New York Co. 


UnItrep STATES OF AMERICA, . 
Southern District of New York, } 


Charles E. Bigelow, being duly sworn, deposes and says: That he 
resides in the city of Brooklyn, and that he is worth the sum of one 
thousand dollars over and above all his just debts and liabilities. 

239 CHAS. E. BIGELOW. 


Sworn to, this 5d day of August, A. D. 1582, before me. 
[SEAL. | A. H. GLEASON, 
Notary Publie. Ne iw York Co. 


UNITED STATES OF AMERICA, 
: : . a . - 88: 
Southern District of New York. j 
James A. Van Brunt, being duly sworn, deposes and says: That 
he resides in the city of Brooklyn; that he is worth the sum of one 
thousand dollars over and above all his just debts and habilities. 


JAMES A. VAN BRUNT. 


Sworn to, this 3d day of August, A. D. 1882, before me. 
A. H. GLEASON, 
Notary Public. Ne Ww York Co. 


240 (Endorsed :) U.S. cireuit court. In the matter of the peti- 

tion of The Norwich and New York Transportation Company. 
Bond on appeal. Approved August 9th, 1882. Wm. J. Wallace. 
Filed August 9th, 1882. 


241 Uwnirep STaTes oF AMERICA, ea 
kastern District of N i- York. ( ee : 

[, B. Lincoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York, in the sec- 
ond circuit, do hereby certify that the foregoing pages numbered one 
(1) to two hundred and twenty (220), inclusive, contain a true and 
complete transcript of the record and proceedings had in said court 
In the matter of the petition of The Norwich and New York Trans- 
portation Company, as the same remain of record and on file in said 
office. 

In testimony whereof, I have caused the seal of the said court to 
bo -hereunto affixed, at the city of Brooklyn, in the eastern district 
of New York, in the second circuit, this 29th day of September, in 
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the year of our Lord one thousand eight hundred and eighty-two, 
and of the Independence of the said United States the one hundred 
and seventh. 


[SEAL. | B. LINCOLN BENEDICT, Clerk. 


242. By the Honorable William J. Wallace, judge of the cireuit 
court. of the United States for the eastern district of New 
York, nn the second circuit, LO The Norwich and New York 
Transportation Company : 

W hereas Creorge Place. ( ‘harles Place, ( ‘harles 1). Bio low, survivor 
of the firm of Bigelow & Trask, William A. Wright, Samuel Hem- 
ingway, William Betsworth, William M. Robertson, Albert V. El- 
ridge, Horatio Nichols, Robert Francis, James A. Van Brunt, Henry 
L. Slaight, Dan. Smith, Jesse Ludington, John Bb. Ludington, and 
Jesse Smith, libellants and appellants, have lately appealed to the 
Supreme Court of the United States from a decree lately rendered 
in the circuit court of the United States for the eastern district of 
New York, in the second circuit, made in favor of vou, the said 
Norwich and New York Transportation Company against the above- 
named libellants and appellants, and have filed the security required 
by law: 

You are therefore hereby cited to appear before the Su- 
245 preme Court, at the city of Washington, Ol} the second Mon- 
day of October next, to do and receive what may appertain 

to justice to be done in the premises. 

Given under my hand, at the city of Brooklyn, in the eastern dis- 
trict of New York, in the second circuit, the 9th day Ol August, 
LSS2, and the Independence of the United States the one hundred 
and sixth. 

WM. J. WALLACE, 
Circuit Judge. 


244 | Endorsed:] U.S. circuit court. In the matter of the peti- 

tion of The Norwich and New York Transportation Company. 
Citation. J. Langdon Ward, proctor for appellants, Place & Bige- 
low etal. R. H. Huntley, proctor for appellants, Wright ef a/. Due 
service of a copy of the within is hereby admitted. Dated N. Y., 
Aug. 12,1882. J. W.C. Leveridge, pr. for petition-. 


Endorsed on cover: E. New York C.C. U.S. No. 328. George 
Place and Charles Place, and Charles 1). Bigelow, survivor ot Bige- 
low and Trask, William A. Wright ef a/., claimants of the schooner 
“General 5. Van Viet,’ and Dan. Smith e al., claimants of the cargo, 
appellants, vs. The Norwich and New York Transportation Com- 
pany. Filed 9th October, 1882. 
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JAMESH. MCKENNEY. 
CLERR, + 


SUPREME COURT OF THE UNITED STA’ 


~ OCTOBER TERM, 1885. 
No. 62. ; 
| . 
™ GEORGE PLACE and CHARLES PLACE, and CHARLES A. BIGELOW, 
a Survivor, &c., et als, | 
y urvivor, s , et als., Pee: 
a THE NORWICH AND NEW YORK TRANSPORTATION CO, 
¥ 
| BRIEF FOR APPELLANTS PLACE & BIGELO 
| J. LANGDON WARD, 
4 Advocate, 
| ~ 
Eo pe 
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Brief of the appellants George and Charles 
Place, and Charles D. Bigelow, sur- 
vivor of Bigelow & Trask. 


STATEMENT OF THE CASE. 


On the 18th of April, 1866, the steamboat “ City of 
Norwich,’ owned by the appellees, collided with the 
schooner ‘‘ General S. Van Vliet” while on a voyage 
from Norwich to New York. The collision was cansed 
by the negligence of the steamboat. Within half an 
hour after the collision the steamboat took fire, her 
deck and upper works were burned off, and she sunk 
in about twenty fathoms of water. 


These appellants were the owners of cargo on said 
steamboat to the amount of $12,000, which was wholly 
lost. ) 

About the middle of August, 1866, the steamboat 
was raised and brought to Greenpoint, in the Eastern 
District of New York. On the 24th of August, 1866, 
and immediately after the arrival of the steamboat at 
Greenpoint, the appellants Place filed a libel against 
the said steamboat in the District Court for the East- 
ern District of New York to recover damages for the 
loss of their merchandise. On or before the 10th of 
September, 1866, the steamboat was attached under 
this libel, and on the 12th of September, 1866, the 
present appellees entered their appearance in the said 
‘cause, and filed a claim to the said steamboat. 

On the 19th of October, 1866, the appellees filed in 
the said District Court their petition setting forth, 
among other things, the said collision and fire, the filing 
of the said libel and the seizure of the said steamboat 
by the Marshal of the said Court ; that the said steam- 
boat was freighted witha large cargo belonging to divers 
persons unknown to the petitioners, and that, in addi- 
tion to the claim made by the said libellants, as they 
verily believed, other claims on behalf of the owners of 
other portions of said cargo would be made against 
them as owners of said steamboat, or against the steam- 
boat herself, which claims, if established, would greatly 
exceed the value of said steamboat and of her freight 
pending at the time of said collision, fire and loss ; that 
such collision and fire were occasioned and incurred 
without the design, neglect, privity or knowedge of the 
petitioners ; and praying that they might be declared 
entitled to the benefit of the act entitled, “An Act to 
limit the liability of ship owners, and for other pur- 
poses,” passed March 3d, 1851, that the steamboat and 
her freight might be appraised and that the petitioners 
might be authorized to give a stipulation with sureties 
according to the rules and practice of the Court for 


such appraised value, such stipulation to be for the 
benefit of the lbellants, in case they should establish 
the hability of said steamboat, and of all other claim- 
ants who might intervene and prove to be legally en- 
titled to compensation for losses sustained by reason 
of said collision and fire, in proportion to the amount 
of their respective losses, and that thereupon the said 
steamboat, as well as her owners, might be discharged 
from all lability for all losses incurred by reason 
of such collision and fire, and for other and further 
rehef. 

Thereafter and on or about the 26th of January, 
1867, an order was made on said petition, referring it 
to a commissioner to ascertain, appraise and report to 
the Court the then present value of the said steam- 
boat, and directing that upon the coming in of the said 
report the said claimants give stipulation with suf- 
ficient sureties, according to the course of practice of 
the Court on the bonding of vessels in the amount so 
reported, and that such stipulation should be for the 
benefit of the libellants in case they should establish 
the lability of the said steamboat, and of all persons 
and parties who might by due proceedings in said 
Court show themselves entitled to liens upon said ves- 
sel by reason of such collision and fire ; and that upon 
the entering into and filing of such stipulation the said 
steamboat, her engine, &c., be discharged from all lia- 
bility for losses and damage occasioned to all parties 
for whose benefit the said stipulation should be given ; 
and further providing that the libellants and all other 
persons and parties having liens on said steamboat for 
losses or damage by reason of such collision and fire 
should be bound by said order. 

Thereafter and on the 22d of March, 1867, the Com- 
missioner reported the value of the said steamboat to 
be $70,000, which said report was confirmed and there- 
upon, on the 29th of March, 1867, the appellees filed a 


* 
ta 


stipulation with sureties as required in that amount, 
and the said steamboat was delivered to them. 

After the said steamboat had been seized by the 
Marshal under the said libel of the appellants Place, 
and while she was in the custody of the Court, and be- 
fore the said appraisement was made and the said 
stipulation filed, the said steamboat was repaired by 
these appellees. 

Afterwards the appellees answered the said libel of 
the appellants Place and numerous other libels which 
had been filed in said Court against the said steamboat, 
and the said causes were afterwards tried as one; said 
steamboat was decreed to be in fault and responsible 
for the damages ot the libellants ; interlocutory de- 
crees were entered accordingly, and it was referred to 
a Master to compute the damages due to the several 
libellants, which was done, and his report thereon was 
duly confirmed but no final decrees were entered. 

On the 13th of June, 1872, these appellees filed in 
the District Court for the Eastern District of New York 
a second petition setting forth substantially the same 
matters contained in the petition above mentioned, 
the commencement of divers suits against the peti- 
tioners in personum, and the filing of libels against the 
said steamboat for damages by reason of the collision 
and fire aforesaid, and that there were a large number 
of other claimants who had not instituted proceedings 
or suits, the total amount of all which claims exceeded 
the amount of the value of said steamboat and her 
freight pending at the time of such collision, fire and 


loss, the filing of their previous petition and entry of 


the order therein, the appraisement of the steamboat 
and the giving of the stipulation by the said petitioners 


and discharge of the steamboat Srom custody as above 
mentioned ; that the value of the steamboat as re- 
ported by the Commissioner, and for which such stipu- 
lation had been given, was her value at the time of the 
said Commissioner’s report after she had been repaired, 


di 
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their appeal to this Court in the suit of Wright and 
others, and the determination of this Court that 
the liability of the said petitioners was limited, 
and the adoption of rules by this Court to govern the 
practice in such cases, and averring that by reason of 
such decision and rules they were entitled to and 
claimed the benefit of the limitation of liability pro- 
vided in the third and fourth sections of the act en- 
titled, “‘ An act to limit the liability of ship-owners and 
for other purposes,” passed March 3d, 1857, and pray- 
ing that an appraisement might be had of the amount 
of the value of the interest of the said petitioners as 
owners respectively in such steamboat or vessel and 
her freight pending for the voyage upon which she was 
emploved, and for which they were hable, and that 
upon the coming in of the report of the Commissioner, 
an order might be made for the payment of such valu- 
ation into Court, or for the giving of a stipulation by 
them, with sureties for the payment thereof into Court 
whenever the same should be ordered, and that, upon 
payment of such valuation into Court or upon the filing 
of such stipulation, the stipulation theretofore filed be 
canceled and the petitioners and their sureties be dis- 
charged from all liability thereunder. 

Said petition prayed also for a monition and an or- 
der restraining further prosecution of all suits against 
the said steamboat or the petitioners. 

On the filing of this petition and on the 19thof July, 
1872, an order was made requiring all persons and 
parties interested to show cause before the said Court 
on the third Wednesday of November, 1872, why an 
appraisement should not be made “ of the amount of 
the value of the interest of said petitioners as owners 
respectively, in said steamboat ‘ City of Norwich,’ and 
her freight, pending for the said voyage,” and enjoin- 
ing the further prosecution of all or any suits against 
the said petitioners for or on account of the matters in 
the petition mentioned, which said order further pro- 
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vided for a notice to all persons interested by the pub- 
lication of a copy of the said order in three newspa- 
pers therein specified, for fourteen days prior to the 
return thereof, and by mailing copies thereof to all 
parties interested named in said petition and schedules 
annexed, or whose names might thereafter be furnished 
to the Clerk. 

Afterwards, on the fifth day of March, 1873, an order 
was made by the said Court referring it to one of the 
Commissioners of the Court to appraise the amount of 
the value of the said petitioners, as owners respec- 
tively, in such steamboat or vessel and her freight 
pending for the voyage upon which she wes employed, 
and for which the said petitioners were liable, and 
directing that upon the coming in and confirmation of 
the report of said Commissioner an order should pass 
for the payment of such valuation into Court, or for 
the giving of a stipulation by the said petitioners with 
sureties for the payment thereof into Court whenever 
the same should be ordered ; and enjoining the further 
prosecution of all suits against the said steamboat or 
the petitioners in respect to claims for damages occa- 
sioned by such collision and fire. 

On the hearing before the said Commissioner, and 
before any evidence had been taken, these appellees 
objected to his proceeding on the ground among other 
things that the steamboat “City of Norwich” having 
already been appraised, the said Court had no juris- 
diction to make further appraisement, and that the only 
jurisdiction the said Court had or could have in the 
premises was conferred by the bond already given to 
relieve said steamboat, and that said jurisdiction did 
not extend to that proceeding, but said objections were 
overruled. 

On the reference before the Commissioner it was 
shown that after the steamboat had been raised and 
brought to New York she was worth $25,000, and that 
the appellees had paid $22,500 for raising her, it was 
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claimed that therefore her value as she was after the 
collision and before she was raised was $2,500. 

It was also shown before the Commissioner that 
the appellees had received from divers insurance com- 
panies, as indemnity for the damage suffered by said 
steamboat on account of the said fire the sum of 
$49 283.07. 

Thereafter and on the 5th day of January, 1875, the 
the said Commissioner reported the value of said 
steamboat to be $2,500, following therein what he said 
he understood to have been the decision of this Court 
in the case of Wright and others against these appel- 
lees (13 Wallace, 104). To this report these appel- 
lants excepted, among other things, for that said Com- 
missioner was bound by the stipulation for value 
filed in this Court in the matter of the suits against the 
steamboat “ City of Norwich,” dated March 25, 1867, 
and should have reported the value of said steamboat 
at $70,000, and for that the said Commissioner should 
have ascertained and reported the value of said steam- 
boat immediately subsequent to said collision and be- 
fore the occurrence of the damage by reason of the tire 
or from other cause than said collision, and for that 
the said Commissioner should have addec to the value 
reported by him the sum of $49,283.07 being the 
amount of insurance received by the petitioners for the 
loss and damage to said steamboat subsequent to the 
occurrence of the collision, and for that said Commis- 
sioner should have computed interest upon the amount 
of the insurance upon the said steamboat from the day 
of its receipt by the petitioners and added the same to 
the amount so reported by him as her value. 

Thereafter, and on the 29th of March, 1876, by an 
order of the said Court, the said exceptions were over- 
ruled, the report of the said Commissioner was con- 
firmed, and the petitioners were ordered to pay into 
Court the said sum of $2,500, the amount so reported 
by the said Commissioner, and a monition was directed 
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to issue against all persons claiming damages for any 
loss, destruction or injury occasioned by the collision 
and fire in said petition mentioned, and provision was 
made for the service thereof, and it was directed that 
upon the return of the said monition, it be referred to 
one of the Commissioners of the said Court to take 
proof of all claims which should have been presented 
in pursuance of such monition and to report thereon, 
and the further prosecution of all suits against the said 
petitioners or said steamboat was enjoined, except in 
so far as it respected the costs therein. 

Afterwards, by an order entered on the 13th of April, 
1877, on the return day of the said monition, an order 
was entered by the said Court reciting the appearance 
of certain claimants by their proctors, and directing 
that all persons and parties claiming damages for any 
loss, destruction or injury by the collision and fire in 
said petition mentioned other than those who had ap- 
peared as therein recited, should be, and they were 
thereby, declared to be in contumacy and default, and 
it was referred to a Commissioner of the said Court to 
take proof of the respective claims of the parties who 
had appeared, as therein recited, and to report there- 
on. 

On the 13th day of February, 1878, the said Com- 
missioner reported the amount of eighteen claims 
proved before him, aggregating $137,417.80, and there- 
after said report was confirmed. ) 

On the 15th of November, 1878, the Clerk of the said 
District Court for the Eastern District of New York 
taxed and adjusted in favor of the proctor of the ap- 
pellees a bill of costs in said proceeding amounting to 
the sum of $1,083.16, in which was included the sum of 
$680, being a docket fee of $20 and a reference fee 
$20 on each of seventeen claims presented to and 
proved before the said Commissioner on the reference 
under the last mentioned order, to which taxation and 
allowance these appellees excepted, and appealed 
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thereon from the said Clerk to the said Court, but 
their exceptions and appeal were overruled and the 
said taxation and adjustment was affirmed by the said 
Court and thereupon, and on the 4th of January, 1879, 
a final decree was entered on the said last men- 
tioned petition, apportioning among the several claim- 
ants who had proved their claims as above men- 
tioned the remainder of the $2,500, paid into Court by 
these appellees, left after payment of said costs and 
the expenses of these proceedings, and amounting to 
the sum of $279.32 in proportion to the amount of their 
respective claims, and adjudging and decreeing that the 
appellees and the said steamboat were forever dis- 
charged of and from all and every claim and demand 
whatever arising from or growing out of the collision 
and fire in the said petition mentioned, and enjoining 
and restraining all persons claiming any loss or damage 
occasioned by reason of the said collision and fire in said 
petition mentioned, and from the further prosecution 
of their said suits or of any claim arising from or grow- 
ing out of said collision and fire, against the said ap- 
pellees and the said steamboat, saving from the effect 
of said injunction the right of any libellant or plaintiffs 
to proceed in their actions already begun for the col- 
lection of any costs which he or they might be entitled 
to recover in said action, and for no other purposes. 

From this decree and from each and every of the 
various orders and proceedings on said petition these 
appellants and William A. Wright e¢ ¢/., owners of said 
schooner “General S. Van Vliet,” and of the cargo 
laden on board thereof, appealed to the Cireuit Court 
of the United States for the Eastern District of New 
York. All the other claimants who had filed and 
proven their claims under said petition acquiesced in 
said decree and accepted the moneys awarded to them 
thereunder. 

On the 24th of June, 1879, the appeal of the said ap- 
pellants came on for hearing in the Circuit Court before 
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the Honorable Wiiu1aAmM Srrona, Justice of the Su- 
preme Court of the United States, temporarily as- 
signed. 

On the 13th of October, 1879, the said Justice made 
and filed his findings of fact and conclusions of law on 
said appeal, to certain of which these appellants ex- 
cepted, and thereafter and before the entry of any de- 
cree in the cause, the said Justice having resigned his 
office as Justice of the Supreme Court of the 
United States, by consent of all parties a 
bill of exceptions prepared by these appellants 
was signed and allowed by the Honorable WriiamM J. 
WALLACE, Circuit Judge of the United States, of the 
Second Circuit, who thereafter and on the third day of 
July, 1882, entered a final decree on said appeal affiirm- 
ing in all things the said decree of the District Court 
for the Eastern District of New York, and directing 
that the balance of the moneys paid in by the appel- 
lees as above mentioned, then remaining in the registry 
of the Court, should be paid out and distributed as 
therein specified, and further decreeing that the appel- 
lees should be forever discharged of and from all and 
every claim and demand whatsoever arising from or 
growing out of the collision and fire above mentioned, 
and enjoining these appellants and every other person 
or persons claiming any loss or damage occasioned by 
reason of said collision and fire from the further prose- 
cution of any suit or claim arising from or growing out 
of the said collision, against the appellees of the said 
steamboat “City of Norwich,” or against their stipu- 
lators or sureties excepting for the collection of any 
costs which they might be entitled to recover. 

And thereupon these appellees prayed an appeal 
from the said decree, and from each and every part 
thereof, and from the various interlocutory degrees, or- 
ders, and reports made herein to this Court, which 
was allowed. 
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Assignments of Error. 


THe Crrevurr CourtT ERRED: 


First. In finding as matter of fact that “‘ the fire was 
inseparable from the collision.” 


SEcOND. In finding as matter of fact that tne order 
for the appraisement of the amount of the value of 
the interest of the petitioners as owners respectively 
of said steamboat and her freight pending, was made 
after the issue of the monition, and the appearance of 


these appellants herein. 


Tuirp. In finding as matter of fact that the value of 
the interest of the petitioners in the steamboat as she 
was immediately after the disaster was $2,500, and no 


more, 


Fourtu. In finding, as a conclusion of law, that “ the 
District Court was correct in determining that the 
value of the steamboat immediately after the collision 
and fire, as she was then lying at the bottom, together 
with her pending freight, is the extreme measure of the 
owners’ lability and is the amount to be appor- 


tioned.” 


irra. In finding, as a conclusion of law, “ that the 
petitioners in this case who were the owners of the 
steamboat, are not bound to pay into the registry of 
the Court the sum they received for insurance.” 


SixTH. In finding, as a conclusion of law, that these 
appellants should be restrained from the further pros- 
ecution of their suits against the steamboat or against 
the stipulators for value in those cases. 
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SEVENTH. In finding, as a conclusion of law, that 
the taxation of a docket fee of twenty dollars and 
a fee on reference of twenty dollars in favor of 
the proctor for the petitioners, appellees, for each 
claim presented to and allowed by the Commissioner on 
the reference to take proof of claims, was correct. 


Eien tu. In finding, as a conclusion of law, that if 
the appraisement of the value of the interest of the ap- 
pellees, as owners in the steamboat, had been made as 
of the interval after the collision and before the fire, 
the result would have been the same as that fixed by 


the Commissioner. 


Nintu. In finding, as a conclusion of law, that after 
the collision and before the fire the steamboat was 
worth no more than she was after she had sunk. 


Tentu. In finding, as a conclusion of law, that the 
fire was as much a part of the original disaster as was 
the breaking of the hull by the impingement of the 


schooner. 


ELEVENTH. In finding, asa conclusion of law, that if 
the petitioners, appellees, after the collision and before 
the fire, had transferred their interest in the said steam- 
boat and her freight to a trustee for the sufferers he 
would have taken only a vessel worth no more than 


she was at the bottom of the sound. 


Twetrru. In affirming the order of March 5, 1873, 
for an appraisment of the amount of value of the in- 
terest of the petitioners, appellees, as owners respec- 
tively in the steamboat and her freight pending, ete. 


THIRTEENTH. In not reversing the decree of the Dis- 
trict Court as to these appellants, and in not dismiss- 


ing the petition herein as to them. 


$4 
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Brief of the Argument. 


L I. Neither the District nor the Circuit Court 
* had jurisdiction to entertain the petifion in 
these proceedings, nor by order or decree 
thereon to perpetually restrain these appellants 
from proceeding to decree under the libels filed 


pms 


by them. 


= La (a) On the 19th of October, 1866, these appellees 
had filed in the District Court, in the cause instituted 
by the appellants Place, a petition identical in large 
part and in all essential features with the petition 
herein (Record, pp. 27, 92, 34). 

This petition was in all respects sufficient under the 
Act of 1851 to place the mght of the petitioners to a 
limitation of their liability before the Court and to 
invest it with jurisdiction to proceed thereon to de- 


cree, 


The Scotland, 105 U. S., 24-33. 


The District Court thereupon proceeded to act upon 


| ‘. that petition in all respects conformably to its prayer, 
except that it did not decree plenary absolution to the 

r petitioners from liability for damages ; it did, however, 
cause an appraisement to be made of the offending 

Pes, which was not objected to by the appelles, 

‘ who thereupon gave the usual stipulation therefor, and 


received the steamboat discharged from all hens and 


claims arising out of the collision. 


The stipulation given as above conformed in all re- 


spects to the stipulation required by the rules of this 


Court for proceedings in limitation of lability. 


Record, pp. 30-32. 


By the order of the Court directing it to be given it 
was declared to be binding on every person having a 
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lien upon the steamboat arising out of the collision in 
question. 

It is manifest that by this proceeding the appellees 
submitted their rights to the Court and thereafter 
were bound to abide by its decision in that regard, or 
to review its action in a proper manner by appeal. 

Certainly the administration of justice could not 
more surely be brought into disrepute than by permit- 
ting a party who has invoked the action of a Court, 
when an adverse determination is imminent, to com- 
mence a second proceeding identical in character be- 
fore the same Court, and stay his adversary from fur- 
ther prosecuting the original cause. 

(4) Even conceding for the moment the regularity of 
the petition, the injunction order made thereon re- 
straining these appellees from prose cuting their lhbels 
was without authority, and was wrong. 

Those libels were za vem. They were instituted to 
enforce hens against the offending steamboat. No 
question of the personal liability of the appellees, 
aside from their interest in the steamboat, was or 
could be involved in them. 

The “ Ann Caroline,” 2 Wall., 538. 


The Act of 1851 neither expressly nor by fair impli- 
cation affects the lability of the offending res. 
On the contrary, it expressly affirms it and says that no 
recourse shall be had against the owner in addition. 
That act is not anact in anywise regulating, limiting or 
abolishing maritime liens. 

The learned Justice who decided this cause below 
misapprehended the drift and purport of the argument. 
We contend that inasmuch as the statute limits the lia- 
bility of the owner to his interest in the vessel, 
that lability is co-extensive with the vessel, and 
when proceedings have been taken against her and her 
alone, and she is in the possession of the Court, those 


proceedings cannot be enjoined, for they seek simply 
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to enforce a lien given by law, which the statute has 
not interfered with. 

We know of no reason why all persons claiming liens 
upon an offending vessel by reason of damage for which 
the owners are not subject to personal liability under 
the statute, may not intervene for their interest in a 
cause 7 rem against the vessel under the 43d Admi- 
ralty Rule and claim an apportionment and pro rata 
distribution of her proceeds. A practice outlined by 
the learned Judge of the District Court in the stipula- 
tion given in the cause in which these appellants were 
libellants, and expressly sanctioned by this Court in 

The Lottawanna, 21 Wall., 558. 


Such would seem to be an especially “appropriate 
proceeding ” for “ apportioning ” the value of the ves- 
sel “amongst the parties entitled thereto.” 

This view it seems to us was palpably in the minds 
of this Court when they provided in rule 54 only for 
restraining the prosecution of suits against the own- 
ers. 

Of course, it goes without saying that a suggestion 
of the proceedings of these appellees under their pe- 
tition in the Place libel, made by them to any Court 
in which suit was brought against them 7m personam, 
should have operated to stop that suit pending the 
final determination of that cause. 


Norwich Co. vs. Wright, 13 Wall., 104-125. 


Indeed, it may well be said that the act of these 
appellees in causing an appraisement to be had of the 
offending res, and giving to the Court in lieu thereof 
the usual admiralty stipulation for her value expressly 
by its terms, for the benefit as well of all other claim- 
ants for loss and damage by the same cause as of the 
libellants in the suit in which it was givei, was prac- 
tically, and within the meaning of the statute, a trans- 
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fer to a trustee within the meaning and intent of 
section 4 of the Act of 1857. 
Consequently all proceedings, in any suit or cause 
in personam against the appellees, thereafter had, 
would have come within the express inhibition of the q 
statute, which it is not to be presumed any Court of 
the United States would knowingly violate. At any 
rate, such violation would have been promptly cor- 


rected on appeal. ¢ 
Prov. Steamship (‘o. vs. Hill Mfg. Co., 109 

U.8., 578. t 

If the petition under which the proceedings in the 

case at bar were had was permissible and was rightly * 

entertained by the District Court, then, ‘ } 
a 

x 

.e" 


II. The order of March 5, 1873, directing an 


. . . . * 
appraisement was unauthorized and irregular, 
and must, with the proceedings founded there- 
on, be set aside so far as these appellants are 
concerned. 
The fifty-seventh rule in admiralty, prescribed by 
t 


this Court, provides in cases of this kind that “If the 
ship have already been libeled and sold, the proceeds “XK 
shall represent the same for the purposes of these 
rules.” 

In the case at bar, the ship had already been libeled; 
she had also been sold and her proceeds were in Court. 
That is to say, the Court, in the regular way, had satis- 
fied itself of the value of the ship, and instead of dis- 
posing of her at public auction with the attendant risk 
that she might not bring her full value, had disposed 
of her at private sale, and taken from her purchasers 
adequate security for the payment of her purchase 
price into Court whenever required. The price so paid 
or secured was determined by the showing of the peti- 
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tioners themselves (Record, page 30). They acquiesced 
in its justice, and bound themselves to pay it. They 
cannot be heard to complain of it, as the purchase was 
their own voluntary act. 

The stipulation for value given by them represented 
the ship, was her proceeds, and constituted the fund 
which in any event the Court was bound to apportion 
under the second petition. 


Norwich Co. vs. Wright, 13 Wall., 104-124. 


It was a substitute for the ship delivered to the pe- 
titioners, stood in the place of it, and represented it. 
It could not therefore be put aside and a new valuation 
substituted in its place. 

The North Carolina, 15 Pet., 40-51. 


III. The Court below erred in finding asa 
matter of fact that the fire was inseparable from 
the collision. 


We are not unmindful of the numerous decisions 
showing the interpretation placed by this Court upon 
the Act of 1875 touching appeals in admiralty. 

Neither do we wish to be considered as seeking to 
question those decisions. So far as we are advised, 
the precise question presented now has never been sub- 
mitted to this Court for decision. 

Assigning to the words their ordinary meaning, this 
is a finding, as matter of fact, that after the occurrence 
of the collision the fire was necessarily inevitable ; in 
other words, that the collision could not have occurred 
without being followed by the fire. | 

We insist that nowhere in the record is or ever was 
there any evidence tending to support such a finding. 

It seems that in such a case a question of law is 
raised upon the record calling for a review by this 
Court strictly within the terms of the act. 


18 


Whether or no this Court may deem the fact so 
found material to the determination of the cause, or 
whether it was so considered by the Court below, we, 
of course, cannot now tell. If, however, this Court 
shall so regard it, and if it shall be unable to find in 
the record any evidence to support the finding, then it 
seems to us that it must determine that, as matter of 
law, such finding was error. 


IV. The Court below erred in finding, as mat- 
ter of fact, that the order for the appraisement 
of the amount of the value of the interest of the 
petitioners as owners respectively of said steam- 
boat and her freight pending was made a/ter the 
issue of the monition and the appearance of 
these appellants herein. 


Again protesting that we have no wish to try the 
patience of this Court by mooting settled questions, we 
say that, so lar as we are advised, the question here 
raised has not been decided. This finding of fact is 
directly contrary to the undisputed evidence afforded 
by the very record of this cause itself. By a simple ex- 
amination of the record now before it this Court will 
see that the order for appraisement was entered March 
5th, 1873 (Record, p. 51), while the monition is dated 
March 28, 1876 (Record p. 77). 

How far the Court may, or the Court below did, 
deem this fact material, and what inferences were or 
may be drawn therefrom unfavorable to the appellants, 
we do not and cannot know. It would seem that a 
finding of fact in direct opposition to undisputed and 
indisputable evidence was error as matter of law. 

Certainly, if prejudiced thereby, some method and 
measure of relief ought to be open to these appellants. 
We know of none except by appeal to this Court, and 


we present the point as we have the preceding, to the 
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end that if the fact as found shall prove to be an ele- 
ment in the decision of this Court, the proper method 
of procedure in such a case may. be indicated, if relief 
may not be given, by this Court on this present appeal 
to these appellants. 


V. The Court below erred in finding as a 
matter of fact that the value of the interest 
of the petitioners in the steamboat as she was 
immediately after the disaster, was $2,500 and 


ho more. 


This Court has held in the Sun Company vs. Ocean 
Co., 107 U.S., 501, that where a conclusion which might 
have been stated as a conclusion of fact is found among 
the conclusions of law this Court will consider, not 
whether it might have been true as an inference from 
other facts stated in the findings, but whether upon the 
facts found it must be true as matter of law. 

It would seem to follow, that where a conclusion, of 
which the substance is of necessity a mixed question of 
law and fact, is stated as a conclusion of fact, and itis 
apparent from the findings and opinion of the Court 
below that, in so far as it involves matter of law, it is 
based on an incorrect view of the law, and further that 
it could not be deduced. as a conclusion either of fact or 
law upon the other facts found ard a right interpreta- 
tion of the law, then the mere fact that it is inserted in 
the findings as a finding of fact will not preclude this 
Court from reviewing it upon appeal. 

We state this point now for the consideration of the 
Court, because we believe that we shall satisfy this 
Court that the reasons given by the Court below in its 
findings, for excluding from the valuation announced 
in this finding other sums of money by it specified, are 
as matter of law erroneous, and if we shall so succeed we 
think on principle it is within the jurisdictional power 
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of this Court to correct the error, and that by the mere 
locality of this finding they are not precluded from 
righti 


ig a wrong. 


VI. The sum received by the petitioners from 
the insurance companies as idemnity for the 
damage caused to the “City of Norwich” by fire, 
with interest from the date of its receipt, should 
have been included in the appraisement of the 
amount of value of the interest of the petition- 


ers as owners in that vessel. 


The discussion of this question practically covers, 
with a single exception, all the remaining assignments 
of error. 

We adopt at the outset all that has been urged in 
this behalf by the able counsel who have argued 
before this Court in favor of this proposition, the cases 
of the “Scotland” and the “ Daphne,” especially in 
respect to the actual state of the ancient maritime law 
upon this point, and shall not attempt to again discuss 
that branch of the question. We, however, desire to 
present some views of our own, based upon the word- 
ing of the statute. 

The Act of 1851 provides that the lability of the 
owner or owners ofthe vessel for damage caused asin the 
present case “ without the privity or knowledge of such 
owner or owners, shall in no case exceed the amount or 
value of the interest of such owner or owners respec- 
tively in such ship or vessel and her freight then pend- 
ing; and then provides that where loss has been 
suffered by several owners of property, exceeding the 
whole value of the ship or vessel, and her freight for 
the voyage, they shall receive compensation from the 
owner or Owners in proportion to their respective 
losses, and that any one interested may take appropri- 
ate proceedings for the apportioning of the sum among 


21 


the parties entitled thereto. The statute then provides 
that a transfer by the owner or owners of his or their 
interest in such ship or vessel and freight for the bene- 
fit of the claimants to a trustee to be appointed shall 
be deemed a sufficient compliance with the act on their 
part. 

The whole difficulty which has arisen in the appli- 
cation of this statute has been caused by doubt as to 
the precise time at which the value of the interest of 
the owners In the vessel, in each particular case, ought 
to be estimated. This difficulty was experienced in 
the attempt to administer the first English statute 
passed on the subject, and led to the enactment by 
Parliament of a law fixing an arbitrary value upon the 
vessel. The point has been presented to this Court on 
three occasions. The first time in a case arising out 
of the very collision now in question, where the Court 
held that the owners of the offending vessel could, 
under the statute, discharge themselves from personal 
hability by surrendering the ship and freight (18 Wal- 
lace, 104), which this Court itself, in the case of the 
“ Benefactor ” (103 U.S., 239, 246), interpreted as im- 
plying that the value of the ship at the time of the sur- 
render, with the addition of the pending freight, if 
made in a reasonable time, would furnish the proper 
criterion of the amount of the hability. Inthe Wright 
ease this Court also said (p. 124) that if the vessel 
were libeled, and either sold, or appraised, and her 
value deposited in Court, this sum, together with the 
amount of the freight (when proper to be added), would 
constitute the ves, or fund for distribution ; and in the 
case of the “ Benefactor,” this Court expressly reserved 
for further consideration the question as to the rule 
proper to be employed if, after the collision, the 
offending vessel should meet with other disaster 
greatly impairing her value. And in the case of the 
“ Scotland ” (105 U. S., 24) this Court said, ‘“ Our law 
adopts the maritime rule of graduating the hability by 


the value of the ship, after the injury, as she comes 
back into port, and the freight actually earned, and 


g1V- 


enables the owners to avoid all responsibility, by 
ing up the ship and freight, if still in existence, in 
whatever condition the ship may be; and without 
such surrender subjects them only to a responsibility 
equivalent to the value of the ship and freight as res- 
cued from the disaster.” 

Acquiescing entirely in each of the above expositions 
of the law as applicable to the cases in which they 
were made, and the points then in decision, it seems to 
us that neither is sufficiently comprehensive to mect all 
the cases which might arise. As in the case of the 
“North Star” (106 U.S., 17), where the question was 
raised whether. where two vessels were held jointly in 
fault for the collision, and the owners of the one which 
had been totally lost had limited their hability under 
the statute, they were entitled to recover from the 
other vessel the one-half of the damages they had 
suffered free from all claims of the other vessel for 
damages sustained by her. 

In which case the Court held that the limitation of 
hability did not apply until the resulting liability of 
one party to the other had been ascertained. 

It seems to us that the meaning and intent of the 
Legislature, in the enactment of this statute, was to 
constitute the owners of a vessel, on the instant of the 
happening of any event by reason of which damage 
might result to others, for which they were or might be 
liable, and for which they desired to limit their liability 
under the statute, into trustees, holding the vessel and 
everything which might be realized from her thereafter 
during that voyage for the benefit of the sufferers. 

It is a fundamental principle in the interpretation of 
statutes that they must, if possible, be so construed as 
to operate with uniformity in all cases; and we believe 
that on no other theory can absolute uniformity be 
secured in the operation of this statute. Certainly, if 
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this theory is, as we believe it to be, a correct one, and 
is adopted, the operation of the statute must, in all 
cases, be uniform, the result to the owners must, in all 
cases, be the same, and, in so far as the results to those 
who suffer loss or damage may be varied in different 
cases, the variation will not be caused by the law or 
its interpretation, but by the risks and perils of navi- 
gation. 

The lability of the vessel owner to the shipper of 
the cargo, for damage to his cargo during the carriage, 
results from the contract of carriage, and its 
breach, and the action for breach of that con- 
tract in a case where the damages would be properly 
limited under the statute, would be what was formerly 
denominated an action of trespass on the case. The 
responsibility of the vessel owner for damages caused 
by collision with another vessel, in a case where his 
responsibity for those damages would be limited by the 
statute, would arise from his responsibility for the act 
of his master or mariners, his servants, and would be 
an action of trespass on the case. Both these actions 
sound in tort. 

It is settled law that in such an action the right of 
action accrues at the instant of the commission of the 
fault, even though the resulting damages may not be 
suffered for some time afterwards. 

Argall vs. Bryant, 1 Sandf., 98. 
Wilcox vs. Plummer’s Executors, 4 Peters, 
172. 


Such being the case, it seems to us equitably and 
fairly within the meaning of the law, that at the instant 
of the oceurrence by which the lability of the ship- 
owner is fixed, the ship itself and the freight that may 
be earned on that voyage should be deemed appropri- 
ated to the satisfaction of the resulting damages, and 
so it was held under the statute (53 Geo. IIL., Chap. 
159), the wording of which was entirely similar to the 
Act of 1851. 


Dobree vs. Schroder, 6 Simon, 291. 
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Our statute, it is true, provides that the owner may 
be deemed to have complied with the act if he shall 
transfer his interest in the vessel to a trustee. and 
hence, it has been argued, and held, that our act did 
not adopt the rule of the English act. This is true, 
for under our act, to some extent, the perils necessarily 
attending the completion of the voyage by the offend- 
ing ship must be borne by the sufferer, but surely it 
could not have been in the contemplation of the 
Legislature that an owner whose ship was pledged 
to her full value to answer for damages suffered. should 
thereafter benefit by any occurrence to that ship which 
Should at the same time diminish the remedy of the 
sufferers against her. That is to say, if a vessel to 
whose cargo loss or damage has occurred. for which 
her owners are liable, and for wnich they seek to limit 
their hability under the act, shall thereafter, during 
the same voyage, be sunk by a collision with another 
vessel, resulting from the fault of that vessel alone, it 
is not to be believed that this Court would hold that 
the owner seeking to limit his hability might transfer 
the wreck at the bottom of the sea to a trustee, and 
at the same time recover to his Owh use from the of- 
fending vessel the full value of his ship before she 
sunk, freed from any demand of the freighters. In such 
a case were a transfer of the vessel] made by the owner, 
in the words of the Statute, to a trustee, assigning to 
the trustee all his interest in the said vessel, certainly 
any court of justice would hold as was held in the case 
of 

Waldron vs. Willard, 17 N. Y.. 466. 
that a written instrument is always to be interpreted 
so as to give it some effect, and that therefore, by the 
term interest, as used in the assignment and in the 
statute, must be held to be included the right of ac- 
tion of that owner against the offending vessel. 

If this proposition is correct it is manifest that the 


rule enunciated by this Court in the case of the “Scot- 
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land” (whi supra), that the lability of the owners is 
measured “by the value of the ship as she comes back 
into port,” though correct in its results as applied to 
the point then in mind, was not intended as a universal 
rule applicable to all possible cases ; and it would also 
follow that if im the case last supposed the vessel pri- 
marily hable for damage to her cargo instead of being 
a total loss by reason of a subsequent collision, was 
damaged thereby only to the extent of a portion of her 
value, whether greater or less, the right of action 
against the offending ship for that damage should also 
pass to the trustee under the assignment, otherwise the 
law would be uncertain in its application and the owner 
would benefit by that which reduced the security of the 
pledgees, and it would also result that the rule sug- 
gested in Norwich Co. vs. Wright, 13 Wallace, 104, and 
interpreted in the Benefactor (103 U.S., 239), “ that 
the value of the ship at the time of the surrender, if 
surrender is made in a reasonable time, would furnish 
a proper criterion of the amount of lability,” though 
unquestionably correct in its application to the case as 
then in the mind of the Court, is not to be interpreted 
as a universal rule applicable to all cases. 

Again, if the proposition above stated is correct it 
would seem to follow by parity of reasoning that if, by 
reason of the act or occurrence out of which their lia- 
bility to the freighters arose, or of any subsequent oc- 
currence to the ship on the same voyage, their vessel 
suffered damage for which her owners received com- 
pensation from any source, as, for instance, under- 
writers, moneys so received should be held as received 
to the use of the injured freighters and be held to pass 
under the assignment. 

It has been urged in opposition to this view that the 
contract of insurance Is a personal contract, and by 
the transfer of the insured property before the loss, 
right of action is gone, there remains no insurable in- 
terest in the holder, and, therefore, if the transfer con- 
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templated by the act were made before the loss the 
trustee would have no right of action against the in- 
insurance company and that this is a conclusive argu- 
ment against the inclusion of the insurance moneys In 
the assignment of the interest of the owners in their 
vessel. 


There are two answers to this position: In the first 


lace, if as matter of fact the transfer to a trustee were 
} , 


made before the occurrence of subsequent disaster, 
there would be opportunity for, and it would be the 
duty of, the trustee to insure the property forthwith, 
and by delay on the part of the owners for their own 
benefit in taking such a course the sufferers should not 
be prejudiced ; and second, that in the case at bar the 
moneys have been collected from the insurance compa- 
nies and received by the owners, and we say that, under 
the statute, the common case is presented of the legal 
title to property vested in one person, the beneficial 
interest in another, and in analogous cases it has been 
uniformly held that if loss or damage oceurs to the 
property, and the holders of the legal title receive 
compensation therefor. they recelve it for the benefit 
of the holders of the beneficial interest. 

Wyman vs. Wyman, 26 N. Y., 253. 

Burbank vs. Rockingham Ins. Co., 4 Foster. 

5dDU. 

seach vs. Bowery Ins. Co., 8 Abb. Pr.. 261. 

Parry Vs. Ashley , 2 Simon Ch.,. 97. 

Ins. Co. vs. Updegraff, 21 Penn. St., 513. 

Gates vs. Smith, 4 Edw. Ch., 702. 

Kagle’s Case, 3 Abb. Pr.. 218-935. 


In the latter case the Court using this language : 


* Policies of insurance through personal contracts are 
so far collateral to the subject matter to which they 
relate that where there is a change of title to the sub- 
ject matter by death, the legal representatives of the 


deceased take such moneys as may issue by virtue of 
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the contract in trust for the legatees interested in the 
property insured.” 

We say that cases of this kind, where the benefit of 
the statute is sought, should be treated in all respects 
as if the ship owner had died at the instant of the com- 
mission of the wrong and his ship had become the 
property of the sufferers of damage as his next of 
kin. 

In the case of the “* Rebecca,” Ware, 188, 206, the 
learned Judge in diseussing the responsibility of 
the owners of the vessel for acts of the master, and 
distinguishing between their liability for his acts ex 
contractu and ex delicto, after stating that as the master 
of the vessel is the simple agent of the owners, upon 
the plainest deductions of reason, his contracts within 
the legitimate scope of his authority ought to be per- 
sonally binding on the owners, says that it is, however, 
by no means so clear that upon the principles of nat- 
ural law the owners are responsible for the tortious 
acts of the master, because the tortious acts of the 
agent do not fall within the limit of his authority. 

Such acts not being authorized by the principals, 
the agent with respect to them is not their agent, and 
they are not naturally responsible for them. “ /f the 
principal has derived any benefit trom such acts of the 
agent to the extent of that henenit he is responsibl upon the 
principles or natural justice, and no man ought to he eli- 
riched hy the loas and injury of anothe (oe 

The correctness of this principle and its solid founda- 
tion in morals cannot be questioned. We think it has 
a direct application to the case at bar, and, properly 
applhed, demonstrates that the moneys received by the 
appellees from the insurance company should be sur- 
rendered by them to the appellants. The liability of 
the appellees to the appellants for the damage suffered 
by the latter arises from the wrongful act of the master 
of the steamboat “City of Norwich” in so naviga- 
ting his vessel as to cause the collision. Under the 
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Act of 1851 these appellants were entitled to indemni- 
fication for this damage out of the offending vessel 
the “‘ City of Norwich.” The fire reduced the value of 
the vessel, and this reduction has been made good to 
the appellees by the insurance. But the fire, as the 
Court below held, was a consequence of the collision. 
It was, therefore, a result of the wrongful act of the 
master, and, unless the appellees shall turn over these 
moneys to the appellants, they have so profited to their 
injury ; that is to say, to the extent of the moneys re- 
ceived from the insurance companies, they have de- 
rived a benefit from the wrongful act of their own 
agent, and, unless the moneys so recived from the in- 
surance companies shall be applied to the satisfation 
of the appellants’ claims, they will to that extent have 
been enriched by the loss and injury of the appellants. 

If it be rephed that the moneys received from the 
insurance companies were received by reason of the 
contract of insurance and the premiums paid by the 
appellees, we say that is true, but that, notwithstand- 
ing the contract of insurance and the moneys paid as 
premium, but for the wrongful act of the master in 
causing the collision and consequent fire, they would 
not have received these moneys and that the proximate 
cause of their receipt was the fire and the act of the 
master and not the contract of insurance and premium. 

The same argument might have been used, mutatis 
mutandis, In re Leonard, 14 Fed. Rep., 53, where the 
avowed purpose of the petitioners was, there having 
been a collision in which their vessel had been sunk, 
and by reason of mutual fault in both vessels, each had 
been condemned in half the damages, to be exempted 
from liability to pay for their half of the cargo lost, 
which by the interlocutory decree they had been .ad- 
judged to pay, while retaining to their own use the 
one-half part of the value of their own vessel which 
they expected to recover from the other ship. 

It could have been urged with equal force in that 
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‘ase, that they were entitled to recover that moiety of 
the value of their vessel from the other ship by reason 
of the wrong committed against them by the faulty 
navigation of that ship, and by reason of the damage 
they -had suffered in consequence. Yet the Court in 
that case held that the moneys to be paid by the other 
ship for the loss of the petitioner's vessel equitably 
represented so much of that vessel, and, when paid 
into Court, would constitute a ves sufficient to give the 
Court jurisdiction of the proceedings in limitation of 
liability. This decision so manifestly correct fore- 
shadows the decree afterwards entered in the princei- 
pal cause awarding the proper portion of the moneys 
recovered to the owners of the cargo on the lost ves- 
sel. 

On what possible hypothesis can the moneys paid 
for the loss of the vessel in the case last cited be held 
equitably to represent so much of that vessel, unless 
the money received from an underwriter for the same 
loss also equitably represented her? Had the lost ves- 
sel in that case been insured and paid for as a total 
loss the damages awarded for her would have belonged 
to the underwriters. 

The same question was raised in 

The C. H. Foster, 1 Fed. Rep. 733, 

and similarly decided, the Court holding that the 
moiety of damages must be appropriated to the satis- 
faction of the damages suffered by the freighters, say- 
ing that “as between the parties the damages repre- 
sent the vessel,” and so working out the manifest 
equity of the case in favor of the freighters through 
the rights of the other vessel. 

We say and insist that within the manifest purview 
and intent of the Act of 1851 both damages and in- 
surance not only equitably but actually represent the 
vessel; and we most earnestly urge upon this Court 
that it should not, unless compelled by some binding 
authority, adopt such a construction of the Act of 
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L851 as will Impose upon Courts in future the neces- 
sity of working out manifest equities by circuitous 
methods and fine drawn subtleties, when, by the sim- 
ple construction which we claim for that act, absolute 
equity will be attained without difficulty in all cases. 

The purpose and object of the Act of 1851, embody- 
ing, as this Court has held that it does, the rule of the 
ancient maritime law as to the liability of ship owners, 
must be held to be the same as the purpose of that 
rule, namely, to encourage commercial enterprise by 
securing to the land fortune of the ship owner immu- 
nity from liability for the misfortunes of his sea for- 
tune ; in other words, to enable the merchant to invest 
such part of his capital in it ship iis he may see fit, 
with the certainty that the remainder of his fortune 
cannot be involved by any wrongful act of those in 
charge of that ship, committed without his knowledge, 
privity or consent. 

Public policy, and the safety of water borne cargo, 
require the ship owner to use proper effort to secure 
trustworthy and competent persons to manage his ves- 
sel. The law-making power recognizing the fact that 
honesty and competence are not universal qualities, 
and that the most diligent are sometimes deceived, 
considering the value of the ship sufficient to induce 
the owner to reasonable care in the selection of his 
master and crew, and deeming it unjust and unwise to 
involve the remainder of the ship owner's property in 
the consequences of an honest mistake, has provided 
that for the consequences of such mistake he shall 
only be liable to the extent of the value, not of the 
vessel as she may exist after disaster, but of his inter- 
est in her, and as one method for his exoneration has 
provided that he may transfer that interest to a 
trustee. 

It seems to us that the use of this word interest is 
significant. A painstaking and experienced digester 
and reporter has defined the word to mean : 
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‘A claim to advantage or benefit from a thing; any 
right in the nature of property, but less than title; a 
partial or undivided right; a title to a share. 

“In this sense the word is used in a great variety 
of ways and with many different shades of meaning. 
Its chief use is to designate some right attaching to 
property which either cannot or need not be defined 
with precision; hence it occurs in many connections 
where its meaning is vague, not from any peculiarity 
in the word, but because there was no certain, definite 
meaning to be expressed, In some connections it 
seems to be used as including title, but as broader, 
and chosen because more comprehensive, as in the 
rules that actions shall be brought in the name of the 
real party in interest; that contracts for the sale of any 
interest in real property must be in writing. Some- 
times it seems to mean advantages less than title, as in 
the expression, that a lessee before entry has no estate 
the land, but only an interest inthe term. Sometimes 
it is added to words of more definite meaning, appar- 
ently only by way of precaution that no conceivable 
claim shall be omitted, as in conveying all one’s right, 
title and interest. Sometimes it signifies an undefined 
share, as in saying that one has an interest in a busi- 
ness; that a master was promised an interest in the 
freight.” 

Abbott's Law Dictionary, Tit. Interest. 


To this definition we cordially assent. And it seems 
to us evident that if this Court shall interpret the word 
differently and so exclude insurance from the operation 
of the transfer under the Act of 1851, it will in large 
measure nullify the intention in the passage of that act, 
since by so holding they will permit the owner to retain 
his sea fortune intact, while refusing redress to the suf- 
ferers by the misconduct of his own agent. 

A case perfectly supposable may be used to illus- 
trate : 


Some embezzlement, loss or destruction occurs for 
which the ship is lable. The ship is insured for her 
full value in a valued policy, she suffers damage and 
becomes a technical total loss. The owner abandons 
to the underwriter and receives her price. The vessel 
comes finally to port. The owners petition and limit 
their liability, paying nothing because as to them the 
ship is lost and they have nothing to transfer to a 
trustee. Libels are filed by the freighters against the 
ship. They must be perpetually enjoined under the de- 
cision of the Court below in this case, or, on the same au- 
thority the libels must be dismissed because the freight- 
ers having no action against the owners or under- 
writers in person, can have none against the vessel 
an rem. 

It is submitted that such a result would be gross 
injustice if permitted, and that it mustensue under the 
principles governing the decision of the Court below, 
unless the Court, when the case arises, should be astute 
enough to work out the equities by some line of argu- 
ment and distinction so subtle as to have escaped us. 
That such a result would be possible as a logical de- 
duction from the decision below, we deem a most con- 
clusive demonstration that it is incorrect. 

In the opinion filed in the cause below the learned 
Judge says, quoting the language of Lord Chancellor 
King in Lynch vs. Dalzell, 4 Bro. P. C., “ that insur- 
ances against fire do not attach to the realty, or in any 
manner go with the same as incident thereto by any 
conveyance or assignment, but they are only special 
agreements with the persons insuring against such loss 
or damage as they shall sustain.” 

We reply, that if, as the statute provides, the whole 
interest of the owners in the offending vessel was ap- 
propiiated, on the instant of the fault, to the satisfac- 
tion of the claims of the sufferers, we are unable to see 
how the owners of the vessel could thereafter suffer any 
damage by reason of anything which might happen to 


that vessel ; and if, by reason of any injury that thereafter 
happens to that vessel, they recover a sum of money 
from the insurers as indemnity, the indemnity insures 
in equity to the benefit of those who really suffer the 
loss for which the money so paid was an indemnity. 

In the Court below it was urged by these appellants, 
as it is urged here, that the use of the word “ interest” 
in the Act of 1851 in the phrase, “shall in no case ex- 
ceed the amount or value of the interest of such owner 
or owners, respectively, in such vessel,” implied an in- 
tention on the part of the Legislature to include in the 
estimation of that value everything in the way of ben- 
efit or advantage, which, for any cause, the owner 
might be entitled to receive by reason of his owner- 
ship of the vessel, and the learned Judge, quoting the 
language of the statute, because of the use of the 
words ‘ owner or owners,’ interpreted the use of the 
word “interest” to mean the part interest or share 
owned by each of the several owners. 

We submit that the change of the phraseology in 
the Revised Statutes: to wit, Sec. 4283, “‘ the hability of 
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the owner of the vessel shall in no case 
exceed the amount or value of the interest of such 
owner in such vessel,” indicates conclusively the in- 
tention of the Legislature to be that for which we 
have contended, and excludes the interpretation 
placed upon the Act of 1851 by the Court below. 

If it is objected that this theory of a trust finds no sup- 
port in the wording of the Act of 1851; we say that it 
necessarily results therefrom, though not declared 7 
ipsissim is verbis. 

By the Maritime law the sufferers by the fault of a 
ship acquire, on the commission of the fault, a lien 
upon the offending ves for their damages that is a night 
in the thing. 

In the case of cargo the familiar expression is that 
immediately upon shipment the ship is bound to the 
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cargo, and the cargo to the ship, for the faithful per- 
formance of the contract of carriage. 

The Act of 1851 simply provides that when such a 
lien has attached the shipowner may, if he chooses, 
limit the remedy of the lenor to the offending ship, 
and confine his recovery to that which he may be able 
to get out of the ship. 

It is reasonable that time should be given the ship- 
owner in which to make his election, whether to stand 
his hability for the whole loss or to refer the claim- 
ants to the offending ves alone ; nevertheless, the plain- 
est principles of equity require that the time so 
granted should not be permitted to change the relative 
situations of the parties to the advantage of either. 

This Court has held in the “ Scotland,” supra, that the 
results of the alternative methods of procedure provi- 
dled by the statute are the same so far as the shipowner 
is concerned. 

Certainly they would not be if the law were satistied 
by a transfer of the ship after her value had been di- 
minished by a second and subsequent disaster, and the 
owner permitted to receive to his own use the damages 
recoverable therefor; and if sucha transfer would 
not be sufficient it would plainly be because equity re- 
quired it to be made as of the time the original fault 
was committed. If chis be true it is equally clear that 
after the original fault and prior to the transfer the 
shipowner held the vessel as a trustee for those in whom 
the beneficial interest was thereafter to become vested 
by his own choice; whose jus im re was thereafter by 
his own act to be turned into a jus ad rem. 

The learned counsel for the appellees has, by per- 
mission of this Court, filed a brief upon the question of 
insurance in the case of Dyer vs. The. National Steam 
Navigation Co., to some points in which we desire to 
present our answers. 

Counsel says, at page 3, quoting from the de- 
cision in Watson vs. Marks: “ The policy of in- 
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surance is a distinct and independent subject of 
property. No equity attaches upon the proceeds of it 
in favor of third persons, unless there is some contract 
or agreement or trust to that effect (Ellis on Ins., 81). 
The assignment of a ship passes no interest in an out- 
standing policy.” To which we reply that the Act of 
1851, upon the happening of an event by reason of 
which the lability of the owners of a vessel attaches, 
impresses a trust upon the offending vessel in favor of 
the sufferers, and it is a familiar principle of equity 
that a trustee may not receive benefit, himself by 
reason of any contract affecting the trust property. 

Counsel also says, quoting 3 Vesey, 472: “ A fire in- 
surance policy on a house is a merely personal con- 
tract, and passes even in equity to the executor and 
not to the heir.” To which we reply that this is true 
in its literal terms, but as shown by the citation, 
(supri), the executor takes the moneys recovered 
under the policy in trust for the legatees of the prop- 
erty, and not for distribution as personalty under the 
will. 

The learned counsel, on page 7 of that brief, consid- 
ering the provisions of section 4 of the original Act of 
1851, concedes the proposition that “the limit of the 
liability of an owner is the whole value of the vessel, 
and her freight for the voyage,” and adds a citation: 
“The most natural and genuine way of construing a 
statute is to construe one part by another part of the 
same statute, for this best expresseth the meaning of 
the makers, and such construction is er viscerihbus 
actis;” and shortly after quotes from Kent's Com- 
mentaries: “ The words of a statute, if of common use, 
are to be taken in their natural, plain, obvious and 
original signification and import.” 

And then he proceeds to say that a contract of in- 
surance by which the owner is entitled to imdemnity 
for any injury to his interest by the peril insured 
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against would never be thought of as an addition to 
the value of his interest. 

We are quite content to accept the concession that 
the limit of the owner's responsibility is “the whole 
value of the vessel and her freight for the voyage,” and 
while we do not claim, and never have claimed, that 
a transfer of his interest in the vessel would have been 
operative to transfer any then existing policy of insur- 
ance upon it, our claim is, and so far we do not per- 
ceive that it is answered by the contention on the other 
side that where for any reason the whole vaiue of 
the vessel is diminished and for any cause the 
owner is entitled to and does recover from any one the 


amount by which the value of the vessel has been so 


diminished, the moneys so recovered in equity repre- 
sent the portion of the vessel destroyed, and belong to 
those to whom the vessel if uninjured would have be- 
longed; otherwise the “whole value of the vessel” 
would not be the measure of the’ owner’s liability or 
the sufferer’s redress, but only that value, less such 
part thereof as, by reason of injury, the owner has been 
compensated for. 

In the same brief counsel for the appellees cites 

Carpenter vs. The Providence Ins. Co., 16 
Pet., 495, 
in support of the proposition that a mortgagee has no 
claim to the proceeds of a policy of insurance taken out 
by the mortgagor, and assumes an analogy between 
that case and the case at bar sufficient to make that 
case controlling here. 

We think that case a strong one in support of the 
position contended for by these appellants. 

In an able exposition of the law by the eminent 
Judge who wrote the opinion of this Court in that case, 
after the statement that both mortgagor and mortgagee 
may each separately insure his own distinct interest in 
the mortgaged property, but that an insurance by the 


mortgagee was an insurance simply of his debt, which, 


in case the premises were destroyed by fire, the in- 
surers would be bound to pay to the extent of the sum 
insured, but would thereupon be entitled to an assign- 
ment of the debt, and to recover it from the mortgagor, 
the payment of the insurance merely changing the 
creditor and not extinguishing the debt, occurs this 
sentence : 

“ Far different is the case where an insurance is 
“made by the mortgagor on the premises on his own 
“ account ; for notwithstanding any mortgage or other 
“ inceumbrance upon the premises, he will be entitled 
“ to recover the full amount of his loss, not exceeding 
“the insurance ” (p. 501). Unquestionably true—but 
what is the reason of this rule of the law as given by 
the learned Judge and sanctioned by this Court? Is it 
because the insnrance was the price of the premium 
paid by the mortgagor? By no means. Is it because 
the contract of insurance is a mere personal contract 
between assured and insurer, in which the mortgagee 
has no interest? Not at all. 

The reason, and the only reason, given by this Court, 
and the only reason which we submit can be given 
rationally by any one Is: 

= Since the whole loss is his OWN, and he remains per- 
sonally liable to the mortgagee or other incumbrancer " 
for the full amount of the debt or incumbrance. 

Just as where the mortgagee insures his debt, if that 
be paid and the premises be destroyed he suffers no 
damage, and therefore can recover nothing. 

Cessante ratione leqis, cessat (psa ler. We Say, that in 
a case like the one at bar, where damage done to an of- 
fending ves, (in which, by reason of the offense, the 
whole right of the owner has become appropriated by 
statute to the satisfaction of the sufferers by that of- 
fense, and the owners absolved from liability for their 
claims), is paid for by an insurer, the reason of the rule 
will necessitate the surrender of the insurance moneys 
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to those sufferers, and will not permit the owner to re- 
tain them to his own use, because the loss is not his 
own, and he does not remain personally liable for the 
debt. 

We do not claim that if before the happening of the 
loss the vessel had been transferred to a trustee under 
the statute any then existing policy of insurance would 
by force of that transfer have passed so as to give the 
trustee aright of action in his own name against the 
underwriter in respect of a subsequent loss ; but we do 
claim that if in such a case the assured should recover, 
his recovery would in equity be to the use of the bene- 
ficiaries under the trust; and that by the force of a 
transfer made after the loss the right of action on 
the policy would pass to the trustee. 

Lord Abinger, in Powles vs. Inness, 11 M.& W., 13, 
is quoted by the learned counsel.as saying of the con- 
tract of insurance : 

“It is a contract of indenmity only, and nobody can 
‘ recover in respect of the loss who is not really inter- 
“ ested.” 

' True, and we are unable to see how an owner, whose 
whole interest in the vessel has been by law appro- 
priated to the satisfaction of claims for damage, from 
which, by the very fact of appropriation, that owner is 
discharged from hability, can have any interest in the 
vessel thereafter, or be harmed by anything that may 
subsequently befall her; or how he can be entitled to 
indemnity for any damage she may suffer. 

Surely, if by reason of his delay in executing the 
formal instrument, required by the law of which he 
seeks the benefit, he is enabled, by retaining the tech- 
nical legal title to the ship, to recover in respect of 
such a loss, equity requires that recovery to be to 
the vse of those entitled to the beneficial interest in 


the vessel. 
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VII. As to the taxation of costs. 


Ordinarily, a question of this kind would hardly be 
presented to this Court. As a mere matter of dollars 
and cents we should certainly not feel justified in 
asking this Court’s attention to the error, though even 
in that view it is not inconsiderable. 

The principle asserted in the taxation, however, 
seems to us so monstrous a violation of equity and 
ordinary practice, and so contrary to law, as to deserve 
rebuke from this Court. 

The bill of costs as taxed is found at page 17 of the 
record. An inspection will show that there was taxed 
in favor of the petitioners’ proctor a docket fee of 
twenty dollars, and a fee on reference of twenty dollars, 
for each claim proved before the Commissioner, 
amounting to six hundred and forty dollars ; an amount 
nearly two and one-half times greater than the sum 
finally divided among the sufferers. 

This allowance was entirely unauthorized. 


(a) There is no provision in the Act of 1851 
allowing costs to any party. 

(b) The Act of 1853 regulating fees allows buta 
single docket fee of twenty dollars on a_ final 
hearing in equity or admiralty, so that at least 
$620 was wrongly allowed. 

(c) But costs are only awarded to the prevailing 
party, 

State vs. Bridge Co., 18 How., 460. 
and the petitioners were not the prevailing party 
on the reference as to damages. 

(7) The provision for the “ payment of costs and 
expenses ” in rule 55, itis submitted, refers only to 
such costs and expenses as would be directed paid 
out of remnants and surplus remaining in the reg- 
istry of the Court. It was surely never heard that 
a docket fee was taxed in favor of the proctor for 
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the owner of.a condemned vessel, for each claim 
proved and allowed against her remnants in spite 
of his opposition. 


We cannot believe that in addition to losing all per- 
sonal claims against the owner of an offending vessel 
either the Legislature by the Act of 1851, or this Court 
by its rule, intended to compel each claimant to pay the 
proctor for the petitioner forty dollars for the poor 
privilege of presenting an indisputable claim to a share 
in the pitiful remnants of a wrecked vessel. 


VIII. The decree of the Cireuit Court should 
therefore be reversed as to these appellees, with costs, 
the petition herein dismissed as to them, and the in- 
junction restraining them from proceeding to decree 
and recovery under the stipulation for value, under 
their libels against the “ City of Norwich,” vacated and 
set aside; or else this cause should be remanded to the 
Circuit Court, with instructions to include in the ap- 
praisement of the amount of the value of the interest 
of these appellees, as owners of the “ City of Nor- 
wich,” the moneys received by them from the insurance 
companies, with interest from the date of their receipt, 
and to apportion the same, or so much thereof as may 
be necessary to the satisfaction of their claims, among 
these appellants. 

J. LANGpon Warp, 
Proctor and Advocate for Geo. and Chas. 
Place, and Chas. D. Bigelow, survivor, 
&e., Appellants. 
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Brief for Appellants William A. Wright and 
others, claimants of Schooner Gen. Van Vliet 
and cargo. 


S'TA’PEMEN'T. 

This appeal is in Admiralty. 

The appellants, William A. Wright and others, were the 
owners of the schooner General Van Viiet (and her cargo) 
which was run down in Long Island Sound, on the 18th 
of April, 1866, by the steamer City of Norwich, of which 
the appellee, the Norwich & New York Transportation 


Company, then was and has since continued to be, the 


sole owner. The fault of the collision was wholly with 


the steamer. Norwich Company vs. Wright, 13 Wall., 104. 

The appeal is taken from a decree of the Circuit Court 
of the United States for the Eastern District of New York, 
passed June 29, 1882, afhrming a decree of the District 
Court for that District, passed January 4, 1879, whereby 
the said steamer City of Norwich and her owner, the said 
Norwich & New York. Transportation Company, were 
forever discharged from all liability growing out of said 
collision, upon the payment into Court, for apportionment 
among the sufferers by said collision, of the sum of twenty- 
five hundred dollars; said sum being found by said Court 
to be the value of the owners’ interest in the steamer, and 
pending freight, to which the liability of the vessel and its 
owner was limited. The decree of the Circuit Court will 
be found at p. 99 of the Record; the decree of the District 
Court at p. 85. 

These decrees were passed upon the petition of the said 
Norwich & New York Transportation Company, brought 
to the District Court of the United States for the Eastern 
District of New York, June 13, 1872, (Record, p 34, 50), 
setting forth the petitioner's ownership of the steamer; 
the facts of the coliision; the sinking of the steamer in 
consequence of the collision; her raising by salvors; the 
re-possession of her by the owner; her repair by the owner ; 
the arrest of the vessel upon admiralty process issued out 
of the U.S. District Court for the Eastern District of New 
York, at the suit of sundry libellants, freighters of her 


cargo, for their loss by the collision; the bonding and re- 
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lease of the vessel by said Court upon stipulation for her 
then value in the sum of seventy thousand dollars; the 
decrees of said Court in favor of said libellants; that the 
total amount of claims instituted against the petitioners, 
occasioned by said collision, greatly exceed the value ol 
the vessel and freight; and, therefore, praying for an ap- 
praisement of the value of the petitioners’ interest, as 
owners of the said steamer, in the vessel and her freight for 
the voyage, pursuant to the “Act to limit the liability of 
ship-owners, and for other purposes,” passed March 3, 
1851, and for the payment of such valuation into Court, or 
the giving of stipulation therefor, and “ upon the payment 
of such valuation into Court, or upon the filing of such 
stipulation, that the stipulation heretoforé given, be can- 
celled and your petitioners and their sureties thereon be 
discharged from all hability thereunder.” Prayer was 
added fora monition for proof of claims and for an “ order 
restraining the further prosecution of all and any suits 
against the said steamboat or against your petitioners, as 
owners of said steamboat, in respect to any such claim or 
claims for damages, occasioned by the collision, &c.”’ 

Upon this petition, order of notice by publication was 
passed (p. 51) Oct. 17, 1872. 

An order for appraisement of the vessel was made March 
5, 1873 (p. §4) with reference to a commissioner, notice 
being served upon these appellants. 

The appellants appeared before the commissioner ex- 


cepting to the jurisdiction (p. 57). 


The report of the commissioner was confirmed March 
29, 1876 (p. 76). 

Reference to a commissioner for proof of claims was made 
April 13, 1877 (p. 79), and the commissioner's report made 
Feb. 13, 1878 (p. 84). 

Thereupon the decree of the District Court before men- 
tioned was passed, and the appeal taken by these appel- 
lants to the Circuit Court. 

Upon the hearing of this petition, on appeal, in the 
Circuit Court, a finding of facts was made (Xecord, pp. 
3-14), and conclusions of law therefrom stated (p. 5) as 
the basis of the decree of afhrmance. 

To certain facts of the record, which bear particularly 
upon the questions proposed to be discussed in this brief, 


we desire to call special attention. 


(1.) The steamer, although sunk by the collision or its 
consequences, was at no time “lost” to its owner. Under 
what circumstances the salvage service was rendered does 
not very clearly appear; but it is clear that there was at 
no time any abandonment of the vessel by the owner to 
any one, nor any impairment whatever of the owner's 
absolute rights of property and possession in her. When 
raised she was the appellee’s vessel as fully as she had 
been before the disaster or as she would have been alter it 
had she simply grounded and been got off, instead of 


sinking beneath the waters. 


(2.) As such owner the appellee not only held her in 


possession, but voluntarily repaired her at Green point in 


the Eastern District of New York. And while thus at 
Greenpoint, before Sept. 12, 1866 (Record, p. 14), she was 
seized by admiralty process and brought into the Admi- 
ralty Court for that district to answer a libel filed by the 
appellants Place & Co. for losses sustained by her fault 
in the collision aloresaid; other like suits were instituted 
against the vessel in the same Admiralty Court, and, a 
trial being had of all, as one suit, decrees in favor of the 
libellants were passed, and the “said steamboat City of 
Norwich” was on the 23d of December, 1869, “con- 


demned theretor”’ (Record, pp. 33-37). 


(3.) While the vessel was thus under arrest and in the 
custody of the District Court, the appellee, claiming the 
vessel as its sole owner, on the 19th October, 1866 (Record, 
p. 92), filed its petition to that Court for the benefit of the 
limited liability Act of March 3, 1851, setting forth that 
the vessel then under arrest was the same vessel that was 
engaged in the collision, and praying for an appraisement 
of her value, and for authority to give a stipulation tor such 
appraised value for the benefit of all claimants who might 
be legally entitled to compensation for losses occasioned 
by the collision and also praying that upon the giving of 
such stipulation “the said steamboat, her engines, tackle, 
appareland furniture, as wellas the owners thereot” might 


be discharged from all liability for such losses. (Accord, p. 


27.) 
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Upon this petition an order (Xe ord, p. 29) tor the ascer- 
tainment of the value of the vessel was made, with author- 
ity to the owner and claimant of the vessel to give a stip- 
ulation, according to the practice of the Court in bonding 
vessels, for the amount of such value “ forthe benefit of the 
libellants herein (in case they shall establish the hability of 
said steamboat) and of all persons and parties who may, 
by due proceedings in this Court, show themselves enti- 
tled to liens upon said vessel, by reason of such collision 
and fire, * * and that upon the entering into and filing 
of such stipulation the said steamboat, &c., be discharged 
from all lability for losses and damages, &c.” 

It was also ordered “that the said libellants and all othe: 
persons and parties having liens on the said steamboat, 
her engine, boiler, tackle, apparel, and furniture, for loss 01 
damages by reason of such collision and fire, be and they 
are hereby declared to be bound by this order.” 

But the Court denied the prayer to dis harge the own- 
ers of the vessel from any personal liability beyond the 
value of the vessel. Zhe City of Norwich, | Ben., 89. 

Pursuant to this order the value of the vessel was taken 
(apparently by agreement) at the sum of $70,000, a stipula- 
tion for that sum filed and the vessel released from custody. 

The stipulation was taken March 28, 1867, and will be 
found at p. 30, Record, and is the stipulation which the de- 
cree now appealed from restrains the appellants from en- 


forcing. 
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(4) At the timeot the collision the steamer was insured 
against fre damage by policies of insurance upon which 
the appellee, as owner, has recovered $49.283.07, (Record 
p. 5.) 

This recovery was had in the suit referred to in the find- 
ing. Lhe Norwich and N. Y. Trans. Co. vs. The Western 
Mass. Ins. Co., @ Blatch., 241: In Error: 12 Wall, 194. 

The decision of the Circuit Court denying a new trial 
in this case was filed November 24, 1868, the judgment of 
this Court in athrmance Dec. 3, 1870. 

The recovery of this sum was had, as the case shows, 
upon uncontradicted proof by the owner of the steamer that 
the vessel was only damaged $15,000 by the collision ; 
the rest of the claimed damage ($84,000) being caused by 
the fire: and that the “ sinking was impossible as a result 


of the collision merely.” 


The rule of damages in the case sustained by the Court 
was ‘the cash value of the boat just before the fire.” And 
that value the owner conceded, was her cash value before 
the collision with a deduction of $15,000 for the damage by 


the collision. 


The errors of the Circuit Court complained of and now 


insisted on will appear in the following Points. 


FIRST POINT. 


The Court below erred in not apportioning 
among the sufferers by the steamer’s fault the 
whole value of the owner’s interest in the offend- 
ing vessel at the time the limitation of liability 
was sought; such value being fixed by the stipu- 


lation at seventy thousand dollars. 


That the stipulation taken upon the release of the vessel 
‘from custody is (independently of any peculiar provision) 
a substitute for the released vessel, and that the rights and 
remedies of all parties interested in the released vessel re- 
main unaffected by the substitution, and are to be regarded 
precisely the same as though the vessel itself was now in 
Court, as the actual res to be subjected to its decrees, we 


suppose, will be conceded. 


U. S. vs. Ames, 99 U.S., 42. 
The Wanata, 95 U.S., 611. 


Regarding, therefore, the vessel as now in the custody 
of this Admiralty Court, and here. lying under a decree 
cf condemnation for its wrong doing, this question is pre- 
sented : 

Does the statute in such case limit the liability of the 
ship—or give to the owner the right, by any act of his, 
to limit the liability of the ship—to her value “ immedi- 


ately after the collision” or at any other time after the 


«i 
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collision than when either the creditor seeks to enforce or 
the owner seeks to discharge that liability? And so that, 
upon the condemnation of such ship, the owner may 
relieve her of the condemnation and wholly discharge 
her of all lens adhering to her, by the payment into 
Court of a sum of money, equivalent to her value as she 
was left by the collision, or as that value may be at any 
other time than when such payment of value into Court is 
made ? 

Our contention will be that the statute has no such 
effect or purpose as that just indicated—that, on the 
contrary, its sole purpose is to /zmz¢ the liability of the ship- 
owner to his interest in the ship but within that limit to 
leave his liability and, necessarily, the remedy of the cred- 
itor, as it was under the maritime law before the endact- 
ment of the statute. So that the ship-owner's interest in 
his ship, so long as the ship exists and he remains its owner, 
shall always be available to the ship's creditor to the full 
extent allowed by the maritime law, until the ship shall 
either be discharged of the creditor's liens by judicial sale, 
without any consent ‘or action of the owner, or by judicial 
sale with his consent, upon the transfer by him of the ship 
to a trustee for that purpose, or an equivalent payment of 
the same value into Court for the benefit of the creditor. 


In pursuing this contention we propose to show: 


1. That when this statute was enacted, the general mar- 


itime law as administered, not only in the United States 


» 
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where no limitation of the ship-owner’s liability by Federal 
law obtained, but in continental Europe and England, also, 
‘where the limitation existed, entitled the lien-creditor to the 
full amount of the owner’s interest in the vesselas that inter- 


est might be at the time of its appropriation for his beneht. 


2. That the statute did not change the maritime law of 


the United States in this respect. 


I, The notable case of 7he Rebecca, Ware 188, shows 
how fundamental in the general maritime law is the rule by 
which the ship is bound for the wrongful acts of those 
charged with its navigation. 

In The Maggie Hammond, 9 Wall, 449, this lienis declared 
to be “an element of the original contract” of affreight- 
ment. And in cases ot collision it is “‘impressed upon the 
wrong-doing vessel.” The China, 7 Wall, 68. The Siren, 
td., 155. 

And this maritime hen or hypothecation of the vessel, ad- 
heres to the ship from the instant it attaches—as a propri- 
etary interest—a jus in re—and travels with her whereve: 
She may go and in whatever condition she may be, so long 
as her identity as a ship is preserved. 

* It admits, however, of no doubt that if the old keel re- 
mains and the identity of the ship can be proved, bottom- 


ry claims and other liens upon such vessel may be made 
good, regardless of the change she has undergone. 
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So the Roman law determines that where a ship is be- 

queathed and is afterwards completely repaired, if the 

keel yet remains the legatee may claim the ship.” 
Facobsen'’s Sea Laws, Book 1, Ch. 1, p. 15. 
Reddie Law Mar. Com., p. 89. 


“ The-maritime lien for damage by collision, attaches to 
the ship and all her appurtenances, to the freight which 
has actually accrued due, and subsequent accretions in 
the value of the ship, arising from repairs done after the 
period when the damage was occasioned, when such re- 
pairs were done by the owner, at his own expense.” 

2 Kays Law Shipmaster and Seamen 
(Lond., 1875) 975. 


Willams and Bruce Adm. Fur. 65. 


And see: 
The Aline, 1 W. Rob. 111. 
The Europa, 2 Moore, P. C. C. (N. S.), 1. 
The Charles Amelia, 2 L. R. Adm. 330. 
The Bold Bucelergh, 7 Moore P. C. C., 267. 


The source and origin of this lien is to be found in that 
ancient rule of the maritime law which gave a sort of 
personality to the ship, and imposed a responsibility for 
the faults of its navigation upon her as the offender or 
cuilty thing, irrespective of the personality of her owner. 

The dictum of Dr. Lushington in 7he Druid, 1 W. Rob.., 
398, that “the liability of the ship, and the responsibility 
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of the owners, are convertible terms,” has not passed 
unquestioned in England, M/arsden on Colltston (2d ed., 
1885) 86, and if it has the meaning apparently given 
to it by the learned Judge, in Pe/ition, etc., 17 Blatch., 
237, that the ship is only liable through the owner, and 
the owner never through the ship, does not correctly 
express, we venture to say, the principle by which the 
maritime law determines the liability of the ship. And 
that Dr. Lushington did not so intend, is, we think, clear 
by his opinion in the case of 7he A/ine, supra. 

But however this may be in England, where the admin- 
istration of the general maritime law has been largely in- 
fluenced by common law rules and practice, it is very cer- 
tain that in this country, and particularly, in this court, 
the doctrine of the general maritime law, as declared in 
The Rebecca (p. 203,) has been uniformly followed, and the 
master of the ship regarded “not precisely as the agent, 
or, in the language of the civil law the pr@positus ot the 
owners but as standing with regard to them in a peculiar 
relation which was expressed by the term commendatory.”’ 

And therefore, as Emerigon says (as quoted by Judge 
Ware, p. 204): “The obligations of the proprietors are 
rather rea/ than personal. * * The master’s legal power 
does not extend beyond the ship of which he ts the mas- 
ter, that ts the administrator.” 

And later commentators upon the general maritime law 
are in accord with this. Aedarride in his Commentaire 


du Code de Commerce (Paris, 1859) Vol. 1, Art. 216. says: 
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“ The responsibility of the owner rests upon the basis 
that those who have directly or indirectly dealt with the 
captain, acting in that character, and within the limits of 
his power, have really dealt with the ship itself, which 
becomes the principal bound.” 


And in 7he Malek Adhel, 2 How., 234, Mr. Justice Story, 


in giving the opinion of this Court, says: 


‘It is not an uncommon course in the admiralty, acting 
under the law of nations, to treat the vessel in which, or 
by which, or by the master or crew thereof a wrong or 
offence has been done, as the offender, without any regard 
whatsoever to the personal misconduct or responsibility of 
the owner thereof. And this is done from the necessity of 
the case, as the only adequate means of suppressing the 
offence or wrong, or insuring an indemnity to the. injured 
party. * * * The ship is also by the general maritime law 
held responsible for the torts and misconduct of the mas- 
ter and crew thereof, whether arising from negligence or 
a wilful disregard of duty; as, for example, in cases of col- 
lision and other wrongs done upon the high seas, or else- 
where within the admiralty and maritime jurisdiction, upon 
the general policy of that law, which looks to the instrument 
tiself, used asthe means of mischief, as the best and surest 
pledge for the compensation and indemnity to the injured 
party. 


In Zhe China, 7 Wall, 68, this Court say : 


“The maritime law as to the position and powers of the 
master, and the responsibility of the vessel, is not derived 
from the civil law of master and servant, nor from the com- 
mon law. It had its source in the commercial usages and 
jurispudence of the middle ages. Originally the primary 
liability was upon the vessel and that of the owner was not 
personal, but merely incidental to his ownership, trom 


ee neces a 
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which he was discharged either by the loss of his vessel or 
by abandoning it to the creditors. But while the law lim- 
ited the creditor to this part of the owner's property, it 
gave him a lien or privilege against it in preference to 
other creditors.” 


In Freeman vs. Buckingham, 18 How., 189, it was said, 
with express reference to the case of The Druid: 


“We are of opinion that, under our admiralty law, con- 
tracts of affreightment, entered into with the master, in 


‘good faith, and within the scope of his apparent authority 


as master, bind the vessel to the merchandize tor the per- 
formance of such contracts, wholly irrespective of the own- 
ership of the vessel, and whether the master be the agent 
of the general or special owner.” 


And, out of this responsibility which the maritime law 
imposes upon the offending vessel, has grown the peculiar 
remedy of the Court of admiralty, zz rem. Its sole pur- 


pose is to enforce the lien by which the ship is bound. 


“ For the redress of these torts, the Courts of admiralty 
may proceed i personam, and when the cause of the injury 
is the subject of a maritime lien may also proceed zx rem. 
The latter proceeding is the remedy afforded for the en- 
forcement of liens of that character. A maritime lien * * 
confers upon its holder such a right in the thing that he 
may subject it to condemnation and sale to satisfy his claim 
or damages; and when the lien arises trom torts commut- 
ted at sea, it travels with the thing, wherever that goes, 
and into whosoever hands it may pass. The only object 
of the proceeding iz rem is to make this right, where it 
exists, available—to carry it into effect. It subserves no 
other purpose. The lien and the proceedings 7” rem are, 
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therefore, correlative—where one exists the other can be 
taken and not otherwise.” 


The Rock [sland Bridge, 6 Wall, 215. 


Now it was also out of this ancient distinction between 
the lability of the vessel and the liability of the person, 
that grew the mode by which the principle (grafted upon 
the Roman law by the maritime law) of limiting the per- 
sonal liability of the ship-owner to his sea-fortune, was car- 
ried into effect. 

The ship-owner was allowed to discharge himself from 
his personal liability by abandoning to his creditor the ship 
and freight. 

That is to say, he was allowed to limit his own hability 
by limiting the creditor to the remedy which the maritime 
law gave him against the ship. 

But he could not by any act limit the liability of the 
ship, nor impair, in any degree, the remedy which the 
maritime law gave the creditor, 77 rem. 

In Norwich Company vs. Wright, it is justly said that, 
“the learned opinion of Judge Ware in the case of the 
Rebecca, leaves little to be desired on the subject” of the 
history of the maritime law tn this respect. 

From this opinion of Judge Ware and the opinion of this 
Court in Norwich Company vs. Wright, it is clear that by 


the general maritime law: 


(1.) The ship was primarily liable for the faults of its 


navigation ; the owner's liability being ‘rough the ship. 
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(2.) Theowner could, therefore, discharge himself from 


this liability by relinquishing to the creditor his interest 


in the ship ; in other words he could limit the remedy of 


the creditor to that part of his property which was invested 
in the ship, as the representative of his sea-fortune. But 
against this sea-fortune, after the limitation arose. the 


remedy of the creditor was absolute. 


(3.) This limitation of the creditor’s remedy could not 
arise except by some positive act of the owner, advising 
the creditor that he could pursue his remedy against the 
ship without any opposition from the owner. And until 
such act of “abandonment” the liability of the owner and 
the remedies of the creditor remained unlimited. 

And BSonlay Paty makes this clear in contrasting the 
“abandonment” of Art. 216 of the French Commercial 


Code with the “delaissement’”’ to the insurer, 1 Dr. Cow. 


Mer., p. 293: 


“Article 216 does not attach the same effect to the 
abandonment which it (Art. 369) authorizes; itis the simple 
declaration of the ship-owner that he makes no claim what 
every to that property; it isa mere turning over of the 
property to the shipper that he may pay himself if he 


can out of the rcs solely. and not out of the person of 


the owner, whose obligation, according to the expression 
of Ererigon, is rather real thar personal.” 


That this abandonment or quit-claim of the ship must 


leave to the creditor the whole value of the ship quit- 


claimed, and as she is quit-claimed, seems obvious. 


“y 


ae 


“y* 


a 


eee 


17 


The sea-fortune of the owner, which he exposes to hy- 
pothecation and risk, is his ship, however its value may 
fluctuate from time to time. 

And so by the maritime law, as we understand it to be 
administered under the Commercial Code of France, the 
ship-owner, upon the occurrence of a disaster to his ship, 
bringing him under liability, if he has not renounced his 
legal right of surrender or abandonment expressly, or tac- 
itly, may make the surrender at any time thereafter. 
Caumont Dict. Dr. Mar., Tit. Abandon. 

From this it must follow that the ship when abandoned 
to the creditors, (after collision), may be in a different con- 
dition, and of a very different value to that when she came 
out of the collision. 

Under the maritime law as administered in France, we 
understand that the ship-owner who should, after a collis- 
ion resulting in serious damage to his vessel, repair his 
vessel fully and for a new voyage, would be held to have 
elected not to abandon, and therefore, could not thereafter 
set up his privilege of limitation against the creditor. 
This we shall consider hereafter. 

But however this may be, it is suthcient for our present 
purpose, that in no continental country, administering the 
general maritime law, (as we believe), has the owner, in 
such a case, ever been allowed to discharge himself by 
any partial abandonment of his vessel to the creditor, or 
the abandonment of any other interest in her than his 
entire interest as owner at the time of such abandon- 


ment. 3 


Is 


The Circuit Court (Xecord p. 8) following the District 
Court (p. 96), says : 

“ Under that law (the maritime law), in cases of maritime 
abandonment, a seizure or a judicial sale of the ship, if pro- 
cured adversely tothe owner,but without resistance by him, 
has no effect in determining the limit of his liability or de- 
prived him of his right to abandon, though the ship or its 
proceeds we e thus brought within the jurisdiction of the 
Court,” citing Ponget Dr. Mar., Vol. 2, p. 412. 


That a seizure, under the circumstances here stated, 
may not deprive the owner of his right to abandon may 
be conceded, but there is nothing in this citation to show 
that if, under such circumstances, the abandonment is 
made, the ship as she then is must not be abandoned and 
made subject to the demands of the creditor. 

We are considering, of course, the case of an existing 
ship. 

In the case of a ship lost on the voyage by fortune of the 
sea, the maritime law, as this Court say in Norwich Co. vs. 
Wright, and The Scotland, 1o5 U.S., 24, still discharged 
the owner on abandonment; but such abandonment was 
only of whatever claim the owner might at the time of 


the abandonment have in or to her. 


We have thus stated the condition of the maritime law 
as we understand it to have been administered in conti- 
nental Europe, and particularly under the Commercial 
Code of France, when the United States Act of March 3, 


1851, was passed. 


So ie 
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At this time the statutory law of England had affected, 
in important respects, the administration of the general 
maritime law in that country, as is shown in the opinion of 
this Court in Norwich Co. vs. Wright. 

The ship-owner's liability was there, by a construction 
of the statute by the common law courts limited (in case 
of collision) to the value of the offending vessel and freight 
at a certain arbitrary point of time—the point of time im- 
mediately before the collision. And where there were 
several sufferers the ship-owner was permitted to go info. 
a Court of Equity tor an apportionment of that value among 
them. But there was no provision for any abandonment 
or transfer of the ship for the benefit of the creditor at any 
time, as in the general maritime law. 

But under this law the creditor, by collision lien, could 
pursue the ship to the full extent of the owner's interest 
in her at the time of condemnation, although changed in 
value since the time of collision. 

In 7he Aline, supra, Dr. Lushington says, after noticing 
the statutory restriction “ limiting the liability of the owner 
of the ship doing the damage to the value of the vessel 
itself: 

“Under this modification, therefore, the rights of a per- 
son in possession of a decree of this court in a cause of 
damage are co-extensive with the rights of the owner in 
the vessel, against which the decree has been awarded. 
As far as these extend, all the rights of the owner of the 


damaging ship are clearly a part of the fund to satisfy the 
successtul suitor.” 


we 


' 
| 
; 
: 
; 


20 


Upon this review of the maritime law as it was admin- 
istered when’ the Act of Congress of March 1851 was 
passed, it is plain that, at that time, the sufferer by colll- 
sion, in this country, had his remedy against the offending 
vessel to the full extent of the value of the owners inter- 
est in that vessel at the time when such value was sought 
to be appropriated for his beneht, and we come to the re- 


maining question of our contention: 


II. Has this remedy been taken from him by the Act 


of March 3, 1851° 


The sections of the Limited Liability Act of 1851, rele- 


vant to this question, are these: 


‘*Sec. 3. The liability of the owner or owners of any ship or vessel, for 
any embezzlement, loss, or destruction .by the master, officers, mariners, 
passengers, or any other person or persons, of any property, goods, or mer- 
chandise, shipped or put on board of such ship or vessel, or for any loss, 
damage or injury by collision, or for any act, matter or thing, loss, damage, 
or forfeiture, done, occasioned or incurred, without the privity or knowledge 
of such owner or owners, shall in no case exceed the amount or value of the 
interest of such owner or owners respectively, in such ship or vessel, and her 
freight then pending.” 


‘*Sec. 4. If any such embezzlement, loss or destruction shall be suffered 
by several freighters or owners of goods, wares or merchandise, or any prop- 
erty whatever, On the same voyage, and the whole value of the ship or vessel, 
and her freight for the voyage, shall not be sufficient to make compensation 
to each of them, they shall recvive compensation from the owner or owners 
of the ship or vessel in proportion to their respective losses, and for that 
purpose the said freighters and owners of the property, and the owner or 
owners of the ship or vessel, or any of them, may take the appropriate pro- 
ceedings in any Court for the purpose of apportioning the sum for which the 
owner or owners of the ship or vessel may be liable amon-st the parties enti- 
tled thereto. And it shall be deemed a sufficient compliance with the re- 
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quirements of this act, on the part of such owner or owners, if he or they 
shall transfer his or their interest in such vessel and freight, for the benefit 
of such claimants, to a trustee, to be appointed by any Court of competent 
jurisdiction, to act as such trustee for the person or persons who may prove 
to be legally entitled thereto, from and after which transfer all claims and 
proceedings against the owner or owners shall cease.” 


| These sections are re-enacted in the Revised Statutes 


as follows: 


‘*Sec. 4,283. The liability of the owner of any vessel, for any embezzle- 
ment, loss or destruction, by any person, of any property, goods or mer- 
chandise, shipped or put on board of such vessel, or for any loss, damage or 
injury by collision, or for any act, matter or thing, loss, damage or forfeiture, 
done, occasioned or. incurred, without the privity or knowledge of such 
owner or owners, shal! in no case exceed the amount or value of the interest 
of such owner in such vessel and her freight then pending.” 


‘*Sec. 4,284. Whenever any such embezzlement, loss or destruction is 
suffered by several freighters or owners of goods, wares, merchandise, or any 
property whatever, on the same voyage, and the whole value of the vessel 
and her freight for the voyage is not sufficient to make compensation to each 
of them, they shall receive compensation from the owner of the vessel in pro- 
portion to their respective losses; and for that purpose the freighters and 
owners of the property, and the owner of the vessel, or any of them, may 
tuke the appropriate proceedings in any Court for the purpose of apportioning 
the sum for which the owner of the vessel may be liable among the parties 
entitled thereto.” 


‘*See. 4,285. It shall be deemed a sufficient compliance on the part of 
such owner with the requirements of this title relating to his liability for any 
embezzlement, loss or destruction of any property, goods or merchandise, if 
he shall transfer his interest in such vessel or freight for the benefit of such 
claimants, to a trustee, to be appointed by any Court of competent jurisdic- 
tion, to act as such tru-tee for the person who may prove to be legally 
entitled thereto; from and after which transfer all claims and preceedings 
avainst the owner shall cease.” | 


This statute, it will be observed, does not create anv 
new tribunal for the’ effectuation of its purpose. Nor 
does it confer any new jurisdiction upon any existing 


tribunal. On the contrary it caretully leaves to existing 


é 
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Courts and ordinary jurisdictions whatever proceedings 


may be necessary for its due operation. Its principal aim 


is, simply, to declare, for the guidance of all Courts, a 


«~~ 
measure of the ship-owner’s liability. The method of | 
applying that measure to any particular facts must de- 
pend upon those facts and the jurisdiction of the Court ~ 
making the application. 
Our present concern is with a certain set of facts and a 
Court of certain jurisdiction. od 
_ There is, a two-fold purpose in this Statute. One pur- 


pose is to limit the ship-owner’s liability in every case of 
loss without his privity to the value of his interest in the 
vessel and pending freight; the other, to apportion that 
value among the sufferers by the wrong, in the special case 
where there are several on the same voyage and the 
whole value of the vessel and freight is not sufficient to 
make compensation to each of them. 

The principle of limiting the ship-owner’s liability to 
the value of his interest in the ship comes, as we have 
seen, from the maritime law of continental Europe. The 
principle of apportioning such value among the sufferers 
where the claimants are more than one, from the equity 
system of England. 

But it must be conceded, we think, that the rule for 


measuring the ship-owner’s liability which the Statute in- 


tends is a rule of uniform. application—that is, a rule 
which will provide the same measure whether the credii- 


tor claimant be one or several, or whether the mode of 
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applying that measure shall be by the specified mode of 
a “transfer ’’ or any other appropriate proceeding. 

[In examining the provisions of this statute we will take, 
for simplicity of illustration, the case of a single sufferer. 
Suppose, for example, the City of Norwich had carried 
no cargo on the voyage in question, and that these appel- 
lants, the owners of the schooner which was run down by 
her, had been the only claimants upon her for damage, 
and that, upon their libel alone, the steamer had been 
seized and condemned to pay that damage (being, say, 
$35,000), just as she has, in fact, been seized and con- 
demned to pay the damages of the libellant freighters. 
By the maritime law of this country existing when the 
Act of March 3, 1857, was passed, the suffering libellants 
could, as we have shown, have enforced such decree 
against the-vessel to the full extent of her then existing 
value. Has the Act in question any such effect, in alter- 
ateration of that law, that the owners of the condemned 
vessel could, in the case supposed, release her from that 
decree of condemnation and wholly discharge her of the 
lien which attached to her upon the instant of the collision 
in favor of the injured schooner, by paying into Court the 
sum of $2,500, the sum of the steamer’s value ‘‘immedi- 
ately after collision”? 

We understand the Circuit Court to have held in its 
“conclusions of law”? upon which the decree appealed 
from is based, that the Act has just that effect. 


We understand it to have held that the lability of the 
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appellee, as owner of the steamer, is limited by the Act to 
the value of the vessel ‘“‘as she was immediately after the 
injury was inflicted” (Record, p. g), and as, in the opinion 
of the Circuit Court, “no hability can rest upon the vessel 
which does not exist against the owner " (p. 13), therefore, 
no liability can rest upon the vessel which will not be 
extinguished by the payment into Court of a sum of 


money equivalent, to “the value of ‘the offending ship in 


the condition in which she was immediately after the dis- 


aster’ (p. 8). 

That is to sav, the Act (in cases of collision) was in- 
tended to limit, not only the liability of the owner of the of- 
fending vessel, but the liability of the offending vessel itself, 
also; the limit, in each case, being the value of the owner's 
interest in the vessel, as that interest was at a certain 
point of time, namely, immediately after the collision. 


So that any “transfer” of the vessel, made ‘in compli- 


ance with the requirements of the Act” for the benefit of 


the sufierer, must be made at //a/¢ particular time or as o/ 
that particular time—the creditor or claimant being en- 
titled to receive by such transfer, not the value of the 
vessel as transferred, but the value of the vessel as that 
value may have been at the point of time referred to. 

This construction of the statute we contest. 

It is not easily uhderstood why, if Congress had in- 
tended any such radical change of the maritime law of 
the country—a change so radical that it, in effect, does 


away with the ancient maritime rule that the maritime 
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lien travels with the keel, and can only be extinguished 
by a sale (or its equivalent) of the vessel— the intention 
should not have been clearly expressed. 

And in construing the statute, it should be borne in mind 
that if its principle is not “tyrannical,” as it is said to be in 
The Ettrick, 6 L. R. P., Div. 127, it is, certainly, as is said 
in The Benares, 14 Jur., 581, and approved by Judge 
Sprague in Allen vs. Mackay, 1 Sprague 224, “ an intrench- 
ment, so far as it goes on the general principle of every 
man being entitled to recover the whole of his loss from 
the individual who inflicts it, and, therefore, must not be 
extended beyond the fair import of its language.” 

The reasoning of the Circuit Court we understand to be 
this—that (in cases of collision) the statute (1) measures 
the owner's liability by the value of his vessel immediately 
after the collision; and (2) as the vessel's liability 1s meas- 
ured by the owner's liability, therefore, (3) the vessel 1s 
only liable to the extent of her value as she came out of 
the collision. 

We deny both this conclusion and its premise. 

lf the freighter obtained a maritime lien upon the vessel 
as an element of his contract of affreightment and the 
owners of the injured vessel a like hen upon the instant 
of the injury, we fail to find anything in the statute to 
impair the force of those liens, whatever may be the lim- 
itation it places upon the owner's liability or the sufferer’s 
remedy 7x personam. 


But. however this may be, the premise of this conclusion 
4 
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seems to us an assumption. We are unable to find in the 
Statute any ground for the inference that it measures the 
owner's liability, in the case of an existing vessel, by the a 


value of the vessel as it may have been immediately after 


the collision. . 
On the contrary we submit that the course of reasoning 

of the Circuit Court should be reversed, and the premise 

should be that the statute expresses but one measure for the 

owner's hability, and that 1s the value of the vessel when 

it shall be transferred tor the benefit of the creditor; and 

‘trom this premise the only sound conclusion is, that 

where there is an existing vessel, the owner's hability is, 

therefore, the value of that vessel when either the vessel 

itself or its representative value shall be appropriated tor 

the benefit of the creditor. > 
In Norwich Co. vs. Wright it was settled, we grant, that | 

the owner's liability is, by the statute, to be measured by | 

the value of the vessel after the collision, as in the general 


muritime law. and not by its value éefore the collision, as 


in the maritime law of England. 

But that the time after the collision when this measure 
of the owners’ liability is to be taken was, by that decision, 
fixed, arbitrarily, at the point of time tmmedtately atter the 


collision we deny. 
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And we submit that a fair construction of the statute < 


does not justify such an inference from its provisions, nor 
is such an inference in harmony withthe general maritime 


law of Europe from which its rule of liability was con- 


* 


fessedly derived. 
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Now, in Norwich Company vs. Wright, it was not without 


some pains that this Court ascertained the intention of 

Congress as to the measure of the ship-owner’s lability 

or : ; 
provided by the statute. 

| But it did discover the key to that intention in “the 

\ 
provision for the ship-owner to discharge himself, as tn the 

' 
maritime law, by giving up the vessel and freight,” (p. 126.) 

The provision referred to 1s that in the 4th section of 
the original act, (R. S., § 4,285,) which provides for a 

“transfer of the owner's interest in the vessel and freight 
to a trustee for the benefit of the claimant or claimants, 
Jrom ana aple r cer /t te /t lrans/ser adl aims and proceedings 
against the owner or owners shall cease.” 

But if this provision of a transfer is decisive evidence, 
> as the Court found it to be, of the intention of the statute 

j 

to measure the owner's liability by the value of the vessel 

| at some time after the collision, is it not with greater rea- 

| son decisive evidence that the statute intends the absolute 
lability to remain until the owner shall either transfer the 
vessel “in compliance with the requirements of the act,” 
or do some other equivalent thing? 

And does it not necessarily follow that the equivalent 
thing to do must be something which will give to the 
claimants the value of the vessel at the time the thing is 

, 

' done 

> 
4 And, therefore, if the owner may pay value into Court 
instead of transfer the vessel to a trustee, that such value 
must be the value of the vessel as she then is when the 
| payment into Court is made ? 
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lf this is not so, the statute is open to the construction, 
which clearly must be rejected, that it provides two differ- 
ing measures of hability—one furnished by the value of 
the vessel when transferred in specie, and the other by 
her value in money at some other time. 

For that the statute intends by the transfer, which it 
declares to be “a compliance with the requirements of the 
act,” a present transter, and not a transfer as ef some other 
time is, we submit, clear from the language used; and so 
it has been construed by this Court. 

Such is plainly, we submit, the meaning of the opinion 
in Norwich Company vs. Wright, where it is said: 

“If the vessel were libelled, and either sold or appraised, 
and her value deposited in Court, this sum, together with 


the amount of freight, (when proper to be added,) would 
constitute the ves or fund for distribution.” 


Indeed from the decision that the value of the vessel 
which measures the owners’ liability is its value after the 
collision, and not before, because of the statute provision 
of transfer, it necessarily follows that the transfer intended 
by the statute is a present transfer. Forif the provision is 
open to the construction that the transfer may be as of any 
past time, it may as well mean a time before the collision 
as alter. 

But this is put beyond question in the opinion by the 
same learned judge in 7he Benefactor, 103 U.S., 246: 


‘The counsel for the appellees is mistaken in supposing 
that the value of the offending vessel at the time of the 
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collision furnishes the only criterion of the amount for 
which her owners are liable. In Norwich Co. vs. Wright, 
we held that the owners of the offending vessel could, 
under the statute, discharge themselves from personal 
lability by surrendering the ship and freight. This 
would imply that the value of the ship at the time of sur- 
render (with the addition of the pending freight), if the 
surrender is made in a reasonable time, would furnish a 
proper criterion of the amount of liability.” 

And so in The Scotland, 105 U.S., 24, while it was held 
that the statute provides two modes for its effectuation, 
one by a transfer of the ship and freight, and the other by 
an apportionment of value, and that the owners, in that 
case, were entitled to avail themselves of the latter mode, 
notwithstanding they had not made any transfer, still they 
were required *‘to pay the value of the ship’s strippings 
and remnants into Court,” to be “distributed pro rata 
amonst the claimants ” 

And to the same effect is the opinion of Judge Kane in 
the leading case of Watson vs. Marks: 

‘Such a transfer is merely the formalization of a trust 
existing before, a trust now to be administered by the 
Court, instead of the ship-owner, an act of law, or under 
legal sanction, which passes the legal title out of the owner, 
but leaves the creditors of the vessei in the same plight 
against her as belore.” 

In Petition, &c., 17 Blatch., 230, it is said: 

“It may, perhaps, be conceded that if after the vessel 
was raised and repaired the owner had sought the protec- 


tion of the statutory limitation by transferring her to a 
trustee, the creditors would have been entitled to her, as 
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she then-was in her improved condition. This, nat be- 
cause her value then was the value for which they were. 
at all Courts, responsible, but by force of the transfer.” 

How by force of the transfer? Surely a transfer which 
the statute declares to be a compliance with its regutre- 
ments cannot be a transfer which will carry to the creditor 
something which he was not ex/it/ed to receive, or any- 
thing which he could only receive by the grace of the 
owner. 

If the transfer has any force by the statute whatever, it 
“must be the force given to it by the Court in Zhe Bene- 
factor. \t must carry to the creditor the value of the ves- 
sel at the time when the limit of the owner’s lability arises 
—which is not until the transfer is made. Then, and not 
till then, his liability becomes wholly rca/, and ceases to be 
at all personal. 

Now if this is so, that the only capressed intent of the 
statute as to the proper criterion wherewith to measure 
the owner's liability, is to be found in this provision for a 
transfer, and that the intent thus expressed is that the 
value of the ship at the time of such transfer furnishes 
such criterion, does any implication arise from any other 
provision of the statute which is in conflict with such 
intent ? 

The only other provision of the statute concerning (as 
we conceive) the single creditor, whose case we are now 
considering, is that of Section 3 of the original Act—the 


general provision that the liability of the owner, Xc., 
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‘shall in no case exceed the amount or value of the inter- 
est of such owner or owners respectively in such ship or 
vessel and her freight then pending.’ 

But this declaration is in close harmony with the pro- 
vision for a transfer. If the provision for a transfer 
requires the owner to transfer his whole present interest 
in the vessel for the benefit of the creditor, the inference 
is necessary and unavoidable that this declaration means 
that in the case of an existing wrong-doing vessel which 
can be transferred, the liability of the owner shall not 
exceed the amount or value of the interest therein which 
the owner is required to transfer if he elects to transfer 
anything. 

That is to say, the measure of the owner’s liability is 
his interest in that ship or vessel which by the maritime 
law 1s responsible in specie for. the injury—the vessel 
which is bound by the tacit hypothecation of the mari- 
time lien to pay “with its whole value” the losses result- 


ing from its fault—and the vessel which the owner may 


‘transfer to a trustee for the benefit of his creditors if he 


desires to comply with the requirements of the statute. 
And so long as that vessel exists and is liable to admiralty 
seizure at the suit of the creditor or to “transfer” by the 
owner, so long it continues, with its present value, to meas- 
ure the liability of 1ts owner. 

The declaration of Sec. 3 is, therefore, only the declara- 
tion of the maritrme law that the ship-owner, in the cases 


there mentioned, may, if he chooses, restrict his creditor 
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to the remedy (in effect) which the maritime law gives him 

in rem—against the vessel, or, as itis expressed in 7he China 

supra the “ primary liability ” is regarded as upon the vessel v 

and the limitation “ /tmzits the creditor to this part of the 

owner § property. . 
For the statute, it will be observed, makes no attempt 

to interfere with the ordinary jurisdiction of the admiralty 


court zz rem. Indeed this provision for a transfer “toa 


i 
: 
4 
trustee’ seems to have been intended tor the purpose of :, ; 
affording the State or common law courts (and the Act of 
1851 had its origin in States having similar legislation) a 
method of applying the statute analogous to that which is 
peculiar to the Admiralty Court. 
We have considered the sections of the statute particu- I 
larly relating to the case of a single creditor, whose lien ' 
Claim may exceed the value of the vessel he 1s proceeding 
against. But the section of the statute providing, with 
distinctness, for an apportionment, in the case of several 
claimants, of ‘the sum for which the owner may be liable 
among the parties entitled thereto,” is also in entire har- 
mony with the position we. have sought to maintain. 
W hat is the sum here referred to? Obviously the sum | 


which is “ not sufhcient to make conpensation to each" of 


these parties—and that sum is the * whole value of the ves- 


. 
, 
/ 
- : - ; ‘ 
sel and freight for the voyage "—and that vessel is the ves- 4 


sel which, by the maritime law. is bound. and as she 1s ; 


bound, to make that compensation. And this is the value 


ee 


which, as we have seen, the creditor is entitled to receive 


by the statutory transfer. 
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The force of this section is in its first paragraph declar- 
ing, in effect, that the whole value of the vessel shall be 
distributed equitably among a// the lien creditors instead 
of being left to the “prior petens” of the maritime law, 
The paragraph following only permits what the parties in- 
terested could do without it—that is, avail themselves of 
any appropriate jurisdiction for the enforcement of the 
rights there declared. 

This section seems to contemplate a vessel existing at 
the time of the apportionment and, in the original act, 
the provision for the transfer, in specie, was a part of this 
section as if specially germane to the provision for the ap- 
portionment. 

In Zhe Scotland this Court has held, that thissection au 
thorizes the payment of value into Court, as the basis of 
the apportionment, as well as the transfer of the vesse 
in specie. But this value, must clearly be the same value 
as that contemplated in the case of the single creditor 
the value of the vessel through which the owner is liable 
and which he has the nght to transfer. Otherwise, we 
have the case rejected by the learned Judge in Petition, &c., 


17 Blatch., 231. 


“The owners have their option of these two modes. 
They may give up the vessel and freight or they may re- 
tain them and pay their value. But the measure or limit 
of liability in each case is the same. Very plainly it is not 
intended that the creditors shal] obtain more when one 
mode of proceeding is adopted than when the other is fol- 


lowed.” 
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Very plainly not. And let us add that it is equally plain 
that it cannot be intended that the creditors shall receive 
any less by one mode than by the other. And therefore 
the value to be paid must be the value of the vessel for 
the transfer of which the payment is a substitute. 

And this, we submit, is the clear indication of the Ad- 
mirality Rules (54-57), passed upon the decision of Vorwich 
Co. vs. Wright, where it is provided that when any ship is 
libelled, &c., and the owner shall desire to claim the bene- 
fit of the statute, he may file his libel or petition in the 


Court where the vessel is: 


“And thereupon, said Court, having caused a due ap- 
praisement to be had of the amount or value of the interest 
of said owner or owners, respectively, in such ship or vessel and 
her freight for the voyage shall make an order for the pay- 
ment of the same into Court, wherever the same shall be 
ordered; or if the owner or owners shall so elect, the said 
Court shall, without such appraisement make an order for 
the transfer by him or them of Ais or their interest in such 
vesse/ and freight to a trustee to be appointed by the Court 
under the fourth section of the act.” 


Manifestly the interest which is here directed to be ap- 
praised is the same interest that may be transferred. And 
il the transfer is required to be of the owner's present in- 
terest, the appraisement must necessarily be of the same 
interest. 

In this discussion we have purposely kept in mind the 


case of an existing vessel—existing at the time when the 
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application of the statute is sought. For that is the case 
of these appellants. 

Indeed their case is that, not of an actually existing ves- 
sel merely, but of such a vessel lying under actual condem- 
nation of the Admiralty Court. 

And the question concerning these appellants 1s, simply, 
whether this statute has the effect to discharge a vessel soe 
situated from its obligations in any other way than by the 
usual way in which such obligations may be discharged in 
an Admiralty Court. 

Whether in the case of a lost vessel, as in the case of 
The Scotland or a vessel which its owner has parted with 
or which has been damaged by subsequent disaster, the 
statute is to be applied in the spirit, or according to the 
rules, of the maritime law and what are the appropriate 
proceedings for such application, are questions not in- 
volved in this case, and, therefore, do not call for our dis- 
cussion of them. 

We are contesting here the ruling of the Circuit Court 
(upon the facts of the present case,) that in the case of a 
vessel surviving a collision the statutory transfer of that 
vessel (or its equivalent value) which may be thereafter made 
by thé owner in discharge of his personal liability, may be 
made as of the time immediately after the collision and not 
as the time when such transfer or payment isactually made. 

In conclusion of this point we deny that the rule of lim- 
itation we have contended for “is a shifting one varying 
as to the times when the protection of the act is to be 


sought.” 
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The rule does not shift. [t uniformly measures the liabil- 
ity of the ship-owner by the value of his vessel which rep- 
resents his sea-fortune. His sea-fortune may shift as his 
land fortune may shift or the fortune of any debtor, whether 
on land or on sea, may. shift. But this is not for him to 
complain of. Nor is the vigilance which it may impose on 
the creditor any hardship. And no one else is interested. 

But whether the rule shifts or not it is the time-honored 
rule of the maritime law which this Court in Norwich Co. 
vs. Wright and, again, in 7he Scotland have determined to 
be the rule in the spirit of which the statute is to be ad- 
ministered. 

We, therefore, conclude that the Circuit Court erred in 
not so interpreting and applying the statute as to entitle 
these appellants to a share in the value of the vessel, as 
that vessel was when she was condemned or when the 
owner hied his petition under the statute, which valpe was, 


confessedly $70,000. 


SECOND POINT. 


The District Court of the United States for the 
Kastern District of New York, was without juris- 
dictional power to do anything else, upon the Ap- 
pellee’s petition, than to apportion among the 
claimants, the stiputlited value of the condemned 


steamer, that is, $70,000. 


The appellants Wright and others, are citizens and resi- 
dents of Connecticut. The appellee is a corporation of 
the same State. How comes it that they are in contro- 
versy in the Admiralty Court for the Eastern District of 
New York—the appellants being brought there by a sim- 
ple order of newspaper publication or other notice only 
appropriate to an admiralty proceeding ta rem? 

Clearly there is no suit 7” personam here—nor any juris- 
diction obtained over the parties by virtue of any process 
in personam either under the Admiralty rules or the Stat- 
utes 

As clearly, the jurisdiction exercised by the District 
Court is only maintainable by its possession of some res 
(Exparte Slayton, 105 U.S., 451,) and that res can be none 
other than the steamer City of Norwich, which had been 
seized by that Court September 12, 1866, and condemned 
by that Court to satisfy the liens upon her, December 23, 
1 860. 

Now what is the jurisdictional power given to the Dis- 


trict Court by the possession ol this res 7? 
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This Court has defined it in 7he Rock Island Bridge, 6 
Wall, 215: “ The only object of the proceeding ix rem is 
to make this right (of lien) wherever it exists, available— 
to carry it into effect. It subserves no other purpose. 
The lien and the proceedings 7” rem are, therefore, corre- 
lative—where one exists, the other can be taken, and not 
otherwise.” 

But when the appellee's petition was brought, June, 
1872, the District Court had exhausted this jurisdiction, of 
making the right of the libellant’s liens available, by its 
decree of condemnation of December 23, 1869. The lia- 
bility of the vessel had become res adjudicata. The Ben- 
efactor, 103 U.S., 249. 

But if this be not so, where in the ordinary jurisdiction ol 
the Admiralty Courts of the United States is to be found 
the power, because of the possession of the ship, to require 
her lien creditors to go into such district as the owner 
sees fit to carry his ship, and, upon his petition, adjudi- 
cate upon the various liens attaching to her, and discharge 
the ship from their obligation? If such jurisdiction does 
exist, the ship-owner of Connecticut, might take his ves- 
sel into the District of Oregon, as well as the District of 
New York, for the purpose of relieving her of the incon- 
venient claims of her creditors. But this certainly cannot 
be under the admiralty jurisdiction of the United States, 
nor was it upon the claim of any such jurisdiction that 
the appellee went into this District Court, for the Eastern 


District of New York. 
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The only other jurisdiction arising to the District Court, 
as a court of admiralty, by the possession of this res was 
that which is clearly characterized in Norwich Co. vs. 
Wright, p. 123. 

“The act does not state what Court shall be resorted to; 
but that the parties, or any of them, may take “ the approprt- 
ate proceedings in any Court jor the purpose of apportioning 
the sum for which, etc.” Now, no Court is better adapted 
than a Court of Admiralty, to administer precisely such 
relief. It happens every day that the proceeds of a vessel, 
or other fund, is brought into that Court to be distributed 
amongst those whom it may concern. Claimants are 
called in by monition, to present and substantiate their 
respective claims: and the fund is divided and distributed 
according to the respective liens and rights of all the 


parties.” 


It is the power of distributing or apportioning a fund 
or res already in existence, and so completely in existence, 
that nothing remains to be done respecting it, but to dis- 
tribute it. 

In such case, and such case alone, has the District 
Court, as a Court of Admiralty, any jurisdictional power, 
by a proceeding tn rem, to make an apportionment of any 
fund or distribution of any property. 

Now the only res in existence in the District Court 


when this petition was brought, June 13, 1872, was the 
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ship as she there lay condemned, or her representative, 
the $70,000 stipulation. 

The res which was in fact apportioned and distributed 
by the District Court, the sum of $2,500, never had any 
existence until Jan. 4, 1879, and then it was the outcome 
of a long controversy between these Connecticut appel- 
lants. on the one side, and this Connecticut appellee, on 
the other, in the District Court for the E. District of New 
York. 

This sum of $2,500 was the product of a proceeding 
which was, in no sense, a proceeding zz rem. The learned 
Judge of the District Court (Opinion, 6 Ben., 337, 338.) 
characterizes it as “‘ rather partaking of the character of 
an action 2” personam,” and an action entirely independent 
of the suit zz rem, and, therefore, not requiring any fund 
in Court, nor any stipulation or anything else to be re- 
sorted to for the creation of a fund as the basis of juris- 
diction. 

But this is not the view taken by the Court, in its decision 
of Norwich Co. vs. Wright, of the jurisdiction of the Dis- 
trict Court necessary to be invoked by the appellee if he 
determined to apply to that Court for relief from the 
judgment received against it by these appellunts. 

Its mandate suspended further action so that the appel- 
lee might “ take proper proceedings in the District Court 
of the E. D. of New York for apportioning the damage 
sustained by the various parties in this case.” 


Its particular directions will be found at p. 124. “ But 
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in order to proceed regularly, the Court must have pos- 
session of the limited liability fund—that is, the proceeds 
or value of the ship and freight. It cannot distribute a 
fund of which it has not the possession. If the vessel 
were libelled and either sold or appraised and her value 
deposited in Court, this sum, together with the amount of 
the freight (when proper to be added), would constitute 
the ves or fund for distribution. The case would then be 
free from difficulty.” 

Is not the case now before this Court just this case 


which is “free from difhculty ?” But the Court con- 
tinues : ° 

“But the present case is a libel z# fersonam in the Dis- 
trict of Connecticut, and the steamer has, in fact, been 
libelled in the Eastern District of New York, and she, or 
her value, is detained there. Zhe respondents have not 
paid, or offered to pay, the fund into the District Court for 
the District of Connecticut, nor do they allege that they have 
applied to the Destrict Court for the kastern District of New 
York, where the fund ts, to apportion the damages incurred. 
Had they done this the Court might have acquired juris- 
diction of the case and made it the duty of the District 
Court of Connecticut, on being certified of the fact, to 
suspend proceedings and leave the libellants to present 
their claim in the Court of New York.” 

Can language more explicitly declare that the jurisdic- 
tion of the District Court for the Eastern District of New 


Y ork, the exercise of which these appellants were required 
6 
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to wait for, was based upon its possession of the res, or 
fund which had already been created by the appraisement 
Of the libelled vessel? and that it was because of its pos- 
session and jurisdiction over that fund that the appellants 
could be required to go into that district to receive their 
proportionate share of it ? 

The Act of 1851 does not confer upon the District Court 
any new jurisdiction; or enlarge, in any degree, its accus- 
tomed jurisdiction. 

Its 4th section simply declares that where (in a case 
within it) there are ‘several freighters or owners of 
goods, wares or merchandise, or any property whatever, 
on the same voyage, and the whole value of the ship or 


vessel and her freight for the voyage shall not be sufhcient 


to make compensation to each of them, they shall receive 


compensation from the owner or owners of the ship or 
vessel in proportion to their respective losses.” 

The power to make such an apportionment of the sum 
for which the owners are liable, and which is, manifestly, 
“the whole value of the ship or vessel and her freight,”’ is 
not conferred upon the District Court, or any other Court, 
by this Act. The statute, simply, recognizes, the jurisdic- 
tion of apportionment as an existing ordinary jurisdiction of 
courts The only jurisdictional fact which it does require 


’ 


is that “the whole value of the ship”’ shall not be sufficient 
to make compensation to all claimants. Obviously, that 
fact disappears when the liens or liabilities of the ship 


are found to be less than its whole value. 
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Whether or how it has come to pass that the Admiralty 
Courts of the United States possess the jurisdiction given, 
in the first place to the High Court of Chancery by 17 & 
18 Vict., Ch. to4, and afterwards to the High Court of 
Admiralty by 24 & 25 Vict., Ch. 10, for ercating a fund for 
the purpose of apportionment in discharge of the ship- 
owner's hability, it 1s not necessary for us to discuss. 
Our present contention is that no such jurisdiction results 
from the ordinary Admiralty jurisdiction zz rem, the 
foundation of which jurisdiction is the arrest of some 
actually existing res which some person has a right to 
have sold for the satisfaction of his lien upon it. And the 
jurisdiction to sell that res can only be supported by the 
condemnation of the ves itself, and then the res sold must 


he the rcs condemned. 


In England the Court of Admiralty, within its ordinary 
jurisdiction, could not entertain a suit for determining 
and apportioning among several claimants the liability of 
the owner, as the Chancery Court could do by the Mer- 
chant Shipping Act, s.. 104. 

The Act 24 and 25 Vict. c. 10, gave the Admiralty Court 
that-jurisdiction when the “ ship or vessel or any proceeds 
thereof” are under arrest. 

But even under this statute it 1s not clear that the juris- 
diction obtains unless the ship itself has been arrested and 
it is certain that it does not obtain until the sum prescribed 


by statute has been actually paid into Court, as the basis 
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of jurisdiction, and then that ves, whether the ship or its 


proceeds or the statutory substitute is apportioned. 


Fames vs. London & S. W. R. Co., 7 L. R. 


Exch., 287. 


Nor under the construction of the statute contended 
for in this brief is any such special legislation as that of 
Great Britain necessary. And, the absence of any pro. 
vision fer a similar jurisdiction in our statute seems to us 
a strong reason for that construction. 

Under such construction of the statute, if the vessel is 
libelled or the owner is sued i” personam, his vessel 
being still in existence, he may transfer into Court the 
vessel or its value, and the sum may be apportioned (in a 
case calling for apportionment) under the ordinary process 
of the Admiralty Court, and the judgment will be a bar 
to any further proceeding against them. 

If the vessel is lost and the owner is thereby discharged, 
he has only to plead that loss in any action in pecsonam 
and he receives all the benefit he can have from the stat- 


ute. 


9; 
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THIRD POINT. 


The appellee became bound by the proceedings 
taken upon its petition of October 2, 1866, (Re- 
cord page 27), for the benefit of the Act of March 
3, 1851, resulting in the stipulation of March 28, 
1867, to pay into Court the sum of $70,000 for 


apportionment among the lien-creditors. 


This petition, although (for reasons hereafter to be in- 
dicated), avoiding any actual transfer of the owner's inter- 
est in the vessel, or its value, for the benefit of the vessel’s 
creditors, was, nevertheless, brought in claimed com- 
pliance with the requirements of the Act of 1851 and 
sought to bind the lien creditors, as the decree passed 
upon it did actually bind them, to a valuation of the 
owner's interest in the vessel at the sum of $70,000, for 
all the purposes of that act. 

It offered a stipulation for the amount of the owner's 
interest in the vessel and freight, and prayed upon the ex- 
ecution of such stipulation for a discharge of the vessel, 
as well as the owners, from all liability in accordance with 
the Statute. 

The report of the case (7he City of Norwich, 1 Ben., 93), 
shows that the petitioners urged upon the Court that 
“This motion contemplates the end proposed by § 4. 
Giving such a bond may be regarded as. equivalent to 
acting under the provision authorizing the owners to as- 


sign the boat for the benefit of all parties.” 
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Upon this petition the Court allowed the stipulation to 
be filed. 

And thereupon passed its order of Jan. 26, 1867, (Record 
p. 29,) “ that upon the entering into and filing of such stip- 
ulation, the said steamboat, her engines, boiler, tackle, 
apparel and furniture be discharged from: all liability for 
losses and damages occasioned to all the parties for where 
benefit the said stipulation is given. And it is further 
ordered that the said libellants and all other persons and 
parties having liens on the said steamboat, her engine, 
coiler, tackle, apparel and furniture, for loss or damages 
by reason of such collision and fire, be and they are here- 
by declared to be bound by this order.” 

A discharge of the owner's personal liability, as distin- 
guished from the liability of the vessel, was denied by the 
Court, but the bond was given and taken i pursuance of 
the foregoing order, discharging the vessel from all lia- 
bility, and, therefore, became a res or fund, respecting 
which nothing more remained to be done but to appro- 
priate it for the benefit of the lien claimants. 

The value of the owner's interest in the vessel which 
could be, under the Statute, appropriated for the beneht 
of its creditors, was, by this order, adjudicated at the sum 
of $70,000; and the parties were thenceforth estopped to 
deny it. } 

From this decree, discharging the vessel from its lia- 
bility but not discharging the owner from any liability 
beyond the value of the vessel and freight, no appeal was 


taken. 
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And the owner should not have been permitted to re- 
open that question for another adjudication by another 
independent petition. But if so permitted, it should have 
been held to the prior adjudication upon all other mat- 
ters than the simple question of such discharge, and should 
not have been allowed to cancel or withdraw the stipula- 
tion which had been given and taken for the purposes of 
an apportionment, whenever the liability of the vessel 


should be established. 
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FOURTH POINT. 


The Circuit Court, having adopted as the meas- 
wre of the owner’s liability the value of his in- 
terest in the vessel at the time immediately after 
the collision, and, as reduced by it, erred in its 
computation of that value. 

It should have found that value as of the time 
immediately after the collision and before the 
jire had supervened: and either have computed 
that value as the value before the collision, re- 
duced only by the damage caused by the collision, 
or the value after the jire increased by the insur- 


ance received on account of the fire. 


Between the collision and the fire there was a definite 
interval of time (p. 3). Soon after the disaster the owners 
of the steamer brought suit upon its fire insurance policies 
against the Western Massachusetts Insurance Company 
in the Circuit Court of the United States for the District of 
Connecticut, in which suit the damages by the fire were, 
upon the claith of the owners, determined to be $69,000, 
and the damages by the collision $15,000 (A. cord p. 5). 

The suit referred to is reported 6 latch., 241, and in 
error 12 Wall, 194, and its record was put in evidence by 
the appellants (p. 2). 

In that case it was distinctly found, as the basis of the 


adjudication and upon the claim of the present appellee, 


(as stated in the opinion of this Court by Mr. Justice 
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Strong,) that: “ The effects of the fire are conclusively 
distinguished from the breach in the steamer's hull, and 
the filling of the hold with water. The damages caused 
by the several agencies have been discriminated, and its 
proper share assigned to each. It is an established fact 
hat the damaging effect of the water, independent of the 
fire, would not have reached beyond sinking of the steamer 
to its upper deck, when she would have been saved from 
further injury.” = (p. 199.) 

And it was clearly shown by the opinion that the fire 
was the “efficient, predominating cause” of the damage 
to the steamer, and just as distinctly so as i the fire had 


occurred on a different day fromthe collision (p. 198.) 


The additional finding of the Circuit Court, in the pres- 
ent case, that “the fire was a direct consequence of the 
collision and inseparable from it,” must be held to a sense 
consistent with the finding and adjudication just referred to. 
[t may mean, that but for the collision the fire would not 
have occurred, as the collision would not have occurred 
but for some pre-existing cause. But it cannot mean that 
the injury done by the collision is inseparable from the 
injury done by the fire. For the $49,283.07, which has 
been adjudicated to the appellee because of such separa- 
tion, is an incontestable proof to the contrary. 

Now the rule of liability adopted by the Circuit Court 


is this—that such liability must be measured by the value 


of the vessel at the moment of time immediately after the 
7 


AO 


collision, irrespective of what may happen to the vessel, 
whether injured or bettered, after the collision (p. 8, fol. 
19), —that is, the value of the vessel as reduced simply by 
the damage done by the collision ; and that a sum olf money 
representing such measuring value may be paid into 


Court in discharge of such liability. 


And this rule is justified by the Circuit Court because 
it is an arbitrary rule, furnishing by its fixed period of 
time an unshifting measure. Such is the principle of the 
English statutes fixing the measure of liability at the arbi- 
trary sum of £15 per ton of the vessel, and in Srown vs. 
Wilkinson, 15 M. & W., 391, under the Stat. 53 Geo. III, 
the rule then in force was defined as “ the value at the mo- 
ment the loss commences by the collision with the defend- 
ant’s ship whence the injury ; aud it ts not to be reduced by 
the consideration that the defendant's vesselts about to founder 
at which time it really is of no value.” 

Upon the foregoing facts, therefore, the appellants 
claimed in the Circuit Court, that if this measure of the 
vessel's liability by its value at the fixed period of time im- 
mediately after the collision, was the correct rule, the ap- 
pellants were entitled to have that value appraised as of 
that period of time, that is, the period of time between the 
collision and the fire; the fact of the finding being that 
such interval of time occurred, (p. 3.) 

The Circuit Court without really contesting the sound. 
ness of this claim, over-ruled it for the following reason ; 


(p. 10.) 
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“ But if this were conceded the result would be the same. 
Plainly the vessel was worth no more then than she was 
after she was sunk. She was then a vessel inevitably 
doomed to partial destruction by fire and to immediate 
foundering. * * * Now had the owners transferred 
to a trustee the boat at the instant alter she came in con- 
tact with the schooner and belo:e the water had risen 
within her sufhciently to drive her fires out from the fur. 
naces, confessedly they would have been discharged, but 
what would the trustee for the sufferers, the owners of the 
schooner and the freighters have taken? Surely only a 
vessel in process of destruction by fire and destined to 
sink.” 

Now the case supposed by the learned Court affords an 
apt illustration for our contention in this respect. 

What the trustee would take, in the case supposed, 
would depend upon how the rule of the statute as determ- 


ined by the Circuit Court is to be understood. 


(1.) If that rule is to be understood as we have already 


indicated 


a rule arbitrarily measuring both the owner's 
and the vessel's liability by the value of the vessel as it 1s 
reduced by the collision—then, in whatever mode the lim- 
itation is sought, the sufferers should be entitled to receive 
the sum of the value of the vessel before the collision only 
reduced by $15,000, the amount of damage by the collision. 

By such a rule it isimmaterial what may happen to such 
vessel afterwards, or when it may happen; whether a fire 
may break out, the next hour or the next day or the next 
week. 


The question is not what the owner's interest in such 


' 
MS 


a vessel would se// for; for it is not the owner's in- 
terest in the vessel when transferred that the sufferers 
are by this rule entitled to. The only question 1s how 
much valve is the owner bound to pay, upon an arithme- 
tical computation of the value of the vessel before the col- 
lision less the damage caused by the collision. 

But if a “cash value” is here intended, the rule sug- 
gested by the Circuit Court of ascertaining that value— 
by appraising the vessel as “in process of destruction by 
fire and destined to sink ”—is not the proper rule. 

The proper rule is that sustained by the Court in 77rans. 
Co. vs. Ins. Co., and by reason of which the appellees _re- 
covered their fire insurance money. 

This “cash value,” it was conceded inthat case, (6 Blatch, 
253,) by the owners should be arrived at by deducting the 
amount of damage by collision from the cash value of the 
vessel before the collision, irrespective of the threatened 


danger. 


(2.) But if the rule adopted by the Circuit Court is 
not to be understood as we have indicated, and if it isto be 
taken, (as intimated by the illustration of the case supposed) 
as meaning that the sufferers would be entitled to the value 
of the owner's interest in the vessel, as that value might 
have been in the public market, when transferred—then, 
in the case supposed of a transfer during the interval be- 


tween the collision and fire, we deny that the trustee 
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would take only the value of a vessel in process of des- 
truction by fre. 

The trustee would take all the interest which the owner 
had in the vessel at that time, and the trustee and the lien 
claimants would be, thereafter, possessed of the whole in- 
terest in the vessel at the time when the fire supervened, 
and the subsequent loss occurred. 

The benefit of the fire insurance policies would, there- 
fore, belong to them. If the fire insurer had, thereafter, 
elected, as, in the case of fire insurance, the insurer has the 


right to elect, to repair the vessel, instead of paying the 


value of the repairs to the insured, it would be the suffer- 


ers by the collision, and the then owners of the property 
who would receive the benefit of such repairs. 

And the former owners of the vessel who might recover 
the insurance money, would receive it as trustees for them to 


whom the vessel equitably belonged at the time of the loss. 


1 Phil. Ins., No. 104, p. 65. 
Wyman vs. Wyman, 26 N. Y., 353. 
Burbank vs. Ins. Co., 4 Fost., 550. 


tarry VS. Ashley, 3 Sim., 97. 


And so if the owner, instead of making a transfer of the 
vessel, during that interval of time between the collision 
and fire, had paid into Court “the amount or value of the 


interest of such owner” in the then existing vessel, such 


value would include the right to receive the fire insurance. 
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The value contemplated is, we submit, the value fo ‘the 
owner. It is Azs interest that is to be valued, and that the 
value of his interest in the vessel included the sum of 
$49,028.07 insurance money, which he has received by 
reason of such interest, seems incontestable, and, clearly, 
the creditor would be entitled to an equivalent value to 


that he would receive in case of a transfer. 


FIFTH POINT. 


But even if the measure of the owuer’s liability 
adopted by the Circuit Court shall be intended to 
be as of the time immediately after the fire, or 
when the steamer was lying at the bottom of the 
sound, the computation of that value by the Circuit 


Court is still erroneous. The value of the insur- 


ance should have been carried into the valuation of 


the owner’s interest. 

This question as affecting the case of marine insurance 
has been so exhaustively discusséd in cases now under con- 
sideration by this Court, that we should leave it without an 
additional word but for the suggestion sometimes made 


that a distinction exists in the case of fire insurance. 


1. Every reason for holding that the value of the own- 
er’s insurance should be held to represent and replace the 
value of the 7¢s which has been lost by the owners’ fault, 
through a marine peril, obtains with equal and, in some 


respects, greater force where the loss is by fire. 


~~ 


The absence in general of any distinction, as affecting 
the equitable rights of parties, between the two classes of 
insurance, is illustrated in H/a//vs. Rk. R. Company, 13 Wall, 
307, where this Court held that the insurer of goods 
against fire was entitled to be subrogated to the shipper’s 
remedy against the carrier as in the case of marine insur 
ance. And Mr. Phillips says that equity will make an as- 
signment of the proceeds of insurance to the assignee to 
whom the subject matter or interest insured is assigned, as 
well in a fire insurance as a marine or life insurance. | 
Phil. Ins., No. VE 

The contract of fire insurance is no more a personal con- 
tract (in the sense of not being an interest in the thing in- 
sured) than the contract of marine insurance. 

Neither are such except, as in any given case, they are 
by the law made to be such. 

In either case, if the assigned sells the subject of insur- 
ance agreeing to stand trustee for the vendee the law will 
thereafter require him to hold the policy as such. 1 P&. 
/us., No. 89. 

And so in the case of a general assignment after loss by 
hre the law will carry the interest to the creditors, not- 
withstanding the contract against assignment. 1 PA. Jus, 
No. 107, 108. 

Indeed the characteristic feature of fire insurance to 
which we have before adverted—the right which the in- 


surer ordinarily has to pay the loss by reparation of the 


thing insured—is a strong evidence which is not to be 
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found in marine insurance that the law regards the object 
of the insurance as the repair of the damage and the resti- 
tution of the thing insured to its value before the loss. 


See CASES before cited. 


Stat., 14 Geéo., 3, 75. 


Angell /ns., § 208. 


2. But the.appellee is, by its contention here, estopped 


from claiming that the present loss was a fire loss. Its 


position is that the fire was inseparable from the collision 


and, therefore, notwithstanding its recovery under the fire 
policies, that its loss was actually by marine peril. 

If it abandons this ground it must concede that the Cir- 
cuit Court, upon its interpretation of the Statute, erred 
in not computing the value of the owners’ interest as olf 


the interval of time between the collision and the fire. 


3. But, after all, the true interpretation ol the Statute, 
as we conceive, does not give any place to the distinction 
suggested. 

The Statute, it is clear, prescribes as the limit of the 
owners’ liability “the amount or value” of his “ interest” 
in the vesseland pending freight. And it is this “ interest ” 
of the owner that must be surrendered for the benefit of 
the claimants in order to obtain for the owner the advan- 
tage of the statutory limitation. 

The maritime law requires the abandonment of the ves- 


sel in specie, and the creditor as we have seen takes the 


: 
: 


a 
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vessel as she is transferred in specie. And, therefore, the 
argument obtains under the maritime law, that the cred 
itor is entitled to nothing but the vessel in specie and that 
insurance money is no part olf a vessel. 

But if the Statute of the United States is to be con- 
structed as limiting the liability of the owner (in case of 
collision) by the value of his interest in the vessel at the 
time “immediately after the disaster” or “at the erd of 
the voyage” or at any other time than when the owner 
entitles himself to the statutory privilege by surrendering 
to the creditor his interest in the vessel, then it must be 
conceded that its measure of liability is not the measure of 
liability of the maritime law. 

It is, on the contrary, a measure of its own and peculiar 
to the maritime system of the United States. 

And it isa measure merely, by which the sum which the 
owner is required to pay, in discharge of his liability, is 
ascertained by ascertaining the value of the owners’ inter- 
est in the vessel at the assumed time. 

But it is the value of the owmzers’ interest in the vessel; 
manifestly the value of that interest #o Aim. For he is the 
one whose liability is to be measured by the value. And 
he is the one who is to pry the value into Court. 

That the owners’ right to the proceeds of the insurance 
depends upon his interest in the subject matter of the in- 
surance must be conceded. Especially in fire insurance 
the wager policy is not allowed. And, therefore, zs in- 


terest in the vessel, unquestionably. has attached to it the 
5 
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right to the proceeds of the insurance, and, cannot be 
justly valued without including that right as an element 
of the valuation. 

Whether as between him and the insurer this right can 
be transferred by him to another, is of no consequence. 
That question does not effect the value of A/s interest 


which is the measure of the sum Ae is to pay. 


SIXTH POINT. 


Assuming the construction given to the stat- 
ute by the Circuit Court, and that it measures 
the liability of the ship (in case of collision) by 
its value immediately after the collision, the ap- 
pellee is barred by its waiver from prosecuting 


the present petition, brought June 13, 1872; 


and the Circuit Court erred in holding other-. 


wise. 


By the maritime law, the right of the ship-owner to 
discharge himself from personal liability by abandoning 
the ship, is by no means, an absolute right. 

Although, in a general sense, it is for him to determine 
when he will exercise the right, and his discharge cannot 
take effect, until he does exercise it, he is, nevertheless, in 
the case of any disaster to his ship, held to a course ot 
conduct consistent with an intention to abandon, if he 


shall thereafter seek to exercise the right. 


es 


¢2 


oe 
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And if his conduct respecting his vessel after the disas- 
ter 1s inconsistent with such intention, he is held to an 
election not to exercise it, and cannot, thereafter, assert it 
in Opposition to the creditor. 

Thus Caumont says Dict. de dr. mar, Tit. Abandon 87: 


(cited by Judge Benedict, 9 Ben., 410.) 


“On principle, since the law fixes no time for the sur- 
render, it follows that the ship-owner, as long as he has 
not renounced his legal right expressly, or ‘¢acttly, can 
make this surrender at any time, and at any state of the 
cause, after the ship has foundered, or been totally lost, 
or sold after a misfortune at sea.” 

“ The law fixing no limit for the exercise of the right of 
surrender, it ought to be admitted, as /oug.as no fact has 
intervened from which one can infer that the owner has re- 
nounced the exercise of his right. Such a renunciation can- 
not be inferred from a defence on the merits, if the sur- 
render has been proposed by the same pleadings as the 


’ 


defence on the merits.” § gI. 

Therefore, a sale of the vessel, by the choice of the 
owner, and not by misfortune of the sea, is evidence of 
his intention to renounce the right, § 92. 

And such it would seem would be the inference if he 
should employ the vessel on a new voyage, after claim 
had been made upon him. Couder Dict. Dr. Com. Tit. 
Amateur. 

And, although a seizure of the vessel adversely to the 
owner, would not prevent his right, yet, if the seizure was 


followed by an adjudication, his dispossession was held to 


be complete, and he could no longer abandon what was 
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not his. Scdarride, Com. Com. Code (Paris 1859) T. 1, 
Tit. 3. Art. 216. 

The Statute of March 3, 1851, enacts the rule of the 
maritime law respecting the ship-owners liability, as has 
been well settled by this Court. It should, therefore, be 
administered in the spirit of the maritime law. And. 
upon principle, the creditor, against whom the ship- 
owner desires to set up a privilege in such derogation 
of the creditors common right, should be entitled to hold 
him in its exercise to a line of conduct closely consistent 
with his intention to assert the privilege. 

If the ship-owner, upon a liability -arising from the 
wrong doing of his ship, has the election to limit that lia- 
bility, and, therefore, the remedy of the party injured, to 
his interest in the ship, it is right that, as in all cases of 
election affecting the interests of others, he should be held 
to make that election promptly, and when made to be held 
to itas made. It is not right to allow the creditors to be 
misled by any “fast and loose” action on his part, and 
such conduct should, in justice, forfeit the owner's right 
to the statutory privilege, as it clearly would do under 
the maritime law. 

It was doubtless this consideration that led the learned 


Judge in 7he Alpena, 8 Fed. Rep., 283, to say: 


‘When each such voyage is ended, it is for the owner 
to decide whether the losses have been such as to make it 
expedient for him to invoke the protection given by this 
act of congress. If he does not decide to do this, but 
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sends his ship upon a new voyage, he thereby concedes 
his personal liability for damages incurred on the past 


voyage.” 


Administering the statute in this spirit the appellee is 


without standn in this Court. whether it be construed 


ie 


as enacting the rule of the maritime law, as we under- 


stand it, or the rule declared by the Circuit Court. 


1. The appellee was careful to do nothing whatever 
consistent or reconcileable with an intention to transfer or 
abandon its interest in the steamer, or to pay its value into 
Court for an apportionment, until it had succeeded in ob- 
taining the insurance on its fire policies, which was not be- 
fore December, 1870. J/nsurance Co. vs. Transportation Co., 
12 Wall, 194. 

In the suit of these appellants in Connecticut the defend- 
ants neither transferred the vessel nor “ paid or offered to 
pay the fund into the District Court of Connecticut.” 
Norwich Co. vs. Wright, p. 125. 

All that it did was to ask for a proportionate reduction 
of the amount of damages (p. 108) but this was not done 
until after there had been a defense upon the merits with- 
out setting up the statute and a decree in favor of the li- 
bellants and report of damages (p. 107)—the date of this be- 
ing April 23, 1867, (Record, Norwich Co. vs. Wright,) and 
after the steamer had been repaired 


In the suits of the otherappellants in New York District 


an abandonment or transfer was carelully avoided, nor was 
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any offer made to pay value into Court. The original 
petition (Record, p. 27) only proposed to give a stipulation 
for the value of the vessel, carefully avoiding any admission 
of liability to transfer, or pay value of, the vessel. And 
this was not done until the repairs had been made. 

The reason for this is apparent. The appellee was then 
prosecuting its suit upon the policies of insurance, 77ans. 
Co. vs. /ns. Co., 6 Blatch., 241, S. C.,12 Wall, 194, in which 
its claim was that the damage doné to the steamer by the 
collision was small—not exceeding $15,000— while the dam- 
age it had suffered by fre was $69,000, And this the 
owners of the steamer proved “ by uncontradicted evi- 
dence.” 

While this controversy with the insurer was going on 
the appellee did not mean to do anything which could be 
possibly construed into an abandonment of any interest it 
had in the vessel. 

And it determined to take the chances of the other alter- 
native, hold on to its vessel and its value and contest the 
liability with any and all who should make claim for dam- 
ages. 

It is idle for the owner to say now that it did not know 
how to proceed under the statute until the publication of 
the rules by this Court. ‘The statute distinctly advised it 
of one way in which its requirements could be complied 
with; and the purpose of the statute, in this respect, clearly 
was to estop anyone from making this plea of ignorance. 

That way was by the “ transfer” of the owner’s interest 


in the vessel. 


i a catamaran: 
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But it was just this that this owner had determined not to 
do. And thereby its election not to avail itself of the privilege 
of the statute (unless it could do so by avoiding its requir- 
ments,) was made. And it was too late for it to change this 
purpose and elect to make the transfer or its equivalent 
payment of value, when the insurance money had been 


pr cketed. 


Again: the appellee, notwithstanding suit had been 
brought against it by these appellants for their damage 
by the collision, proceeded to raise the vessel, (paying 
the salvage expenses), and to repair and refit her for 
further service and other voyages. 

And this it did without making any transfer or paying 
value or taking any step in that direction for the benefit 
of the appellants or any other sufferer by her wrong. And 
it went to trial and allowed judgment of condemnation to 
vO against it without, in any way, setting up the statute 
as a defence. 

Is this act of repair reasonably reconcilable with an 
intention to make any such transfer or payment of value ? 
If it is, the transfer intended must have been a transfer of 
the vessel as repaired. But the reasonable inference is 
that the owner had made its election not to abandon any- 
thing to the creditor, but to hold on to everything that it 


had, and get everything it could from the insurers, and 
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take the chances of fighting off the claims that might be 


brought against either the owner or the vessel. 


2. But this doctrine of the maritime law applies with 
special force, if the liability of the ship is limited to a time 
immediately after the collision 

[In such case the election given to the owner must be 
referable to the same time. 

[f the transfer or payment of value which the Owner is 
required to make is the transfer or payment of such in- 
‘terest only as the owner had in the vessel at the point of 
time immediately after the collision, or as the steamer lay 
on the bottom of the sound, the appellants were entitled 
to have him determine his election and make such transfer 
or payment when the vessel was in that condition, so that 
they could determine, in view of that fact, their course, 
and whether a suit with its burdensome expense was ex- 
pedient. And so that if they had elected to accept such 
transfer they could have had an appraisement of the 
property in its ¢hew actual condition. Is it reasonable 
that the owner should select his own time for the appraise- 
ment (in the present case nine years after the collision), if 
he is not to be held to that time as the time of which 
the value is to be appraised ? 

We submit that if the owner had the nght to transfer 
or pay value when his vessel lay. at the bottom of the 


Sound and he elected not to do so at that time. he is there- 


after equitably estopped, as against these creditor appel- 
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lants, from claiming any such transfer or payment as of 
that time 

And this is the principle of the maritime law. The 
owner sending his ship upon a new voyage, after demand 
made upon him, or repairing his ship for any other pur- 
pose than to save her for the creditor, forteits his right to 
abandon, because he thereby determines the election to 
which the creditor has a right to hold him. 

The collision occurred April 18, 1866. The appellants 
brought suit against the owners May 9, 1866. The owners 
made defence upon the merits without setting up the 
statute, and judgment went against them without any 
evidence whatever of any intention on their part to avail 
themselves of the statute in any way. The very first 
indication of any such intention that can be claimed was 
a year after the time when, as is now claimed, their right 
to a limitation became absolute. 

With what reason can the owners claim to be put back, 
as they were, in April, 1866, while these appellant cred- 


itors are required to remain as they were in April, 1867? 


3. When the present petition was brought, June 13, 
1872, the appellee's vessel had been lying under condem- 
nation of the District Court over two years without the 
transfer of the vessel or its value by the owner, in com- 
pliance with the requirements of the statute. 


The judicial seizure had been followed by adjudication 
) 
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and dispossession, and.by the maritime law, as we have 


seen, no right of abandonment could thereafter remain in 


the owner, as against the creditor. 
HUNTLEY ann BOWER, 
Proctors. 


R. INGERSOLL, 
Advocate and of Counsel. 
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SUPREWE COURT OF THE UNITED STATES, 
OCTOBER THERM, 153555. 
No. 62. 


GEORGE PLACE, AT AL, APPELLANTS, 
ON, 
THE NORWICH AND NEW YORK TRANSPOR. 
TATION COMPANY, 


BRIEF ON BEHALF OF RESPONDENTS. 


STATEMENT. 


A concise statement of the history of the litigation growing out 


® 


of the collision between the steamer “ City of Norwich” and the 
schooner “* General 8, Van Viiet’ may essentially aid the Court in 
the investigation of the questions arising upon the record in this 
appeal. 

On the morning of the 18th of April, 1866, a collision occurred 
between these vessels on Long Island Sound. 

The steamer was owned by the Transportation Company, and the 
schooner by William A. Wright, and others. The schooner sunk 
in consequence of the collision, and with her cargo became a total 
loss. 

Very soon after the collision the steamer took fire; her deck and 
upper works were burned off, and she sank in about twenty fathoms 
of water. 

The fire was a direct consequence of the collision, and inseparable 
from it. . 

It was caused by the rushing of the water through the broken 
hull of the boat, whereby the fire was driven out of the furnaces 
upon the wood-work, and the boat sunk by reason of her filling with 
water. 
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GEORGE PLACE, ET AL., VS. 


At the time of the disaster the boat had a cargo of merchandise 
on board belonging to different owners, all of which was lost. 

The freight then pending amounted to $600, but none of it was 
earned or received by the owners of the steamer. 

Sometime after the disaster the steamer was raised by salvors, and 
taken to the Long Island shore, where she was repaired. 


Finding by Strong, J., Record, p. 3. 


It was about four months from the commencement of the work 
before she was raised and taken to Greenpoint. 
Testimony of Israel J. Merritt, 


« cord, P. HO. 


The steamer was insured against ioss or damage by fire, in the 
sum of $75,000 by ordinary fire policies, but not against marine dis- 
aster. 


LIBEL OF WRIGHT, £7 AZ. 


On the 9th day of May, 1866, William A. Wright, and others, 
owners of the schooner and her cargo, filed a libel in the District 
Court of the United States, for the District of Connecticut, against 
the Transportation Company, in personam, to recover damages for 
said loss. : 

The answer denied any fault on the part of the steamer, and 
alleged that the steamer had on board a large and valuable cargo, 
belonging to various parties, much larger in value than the amount 
of the interest of the respondents in said steamer and her pending 
freight, all of which was lost. Upon the merits, the Court held 
the steamer in fault, and thereupon the respondents filed a claim to 
the benefit of the act of Congress, of March 3d, 1851, limiting the 
liability of ship-owners, and offering to the Court proof of the value 
of the vessel and her freight pending, and that such value was 
exceeded by the amount of property destroyed by the collision. 

The Court held upon this application, that the limitation of liabili- 
ty is not confined to damage done to property on board the faulty 
vessel, but embraces damages to other vessels and their cargoes, by 
collision. 

That the respondents were entitled to take proceedings to have 
the amount for which they were liable apportioned among 
the parties entitled to it, but that the Court had no power to give 
them such relief in any form of proceeding, and therefore rejected 
the evidence offered and denied the motion, and entered a decree 
for the amount of damages reported by the Commissioner. See 


opinion by Shipman, J. 
] Ben. 156. 


The learned Judge said, p. 165: “This Court ** is without 
rules of practice, and without the power to make such rules, adap- 
ted to accomplish the object of the Statute, and give effectual relief 
to the parties interested in the sum for which these respondents 
are liable as damages for this collision.” 


rk 


ic 
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From this decree the respondents appealed to the Circuit Court, 
where the decree was affirmed, that Court holding that the act of 
March 3d, 1851, does not limit the liability of the owner of a ves- 
sel for loss, damage, or injury resulting through the fault of such 
vessel, to another vessel and her carge, from a collision between 
the two vessels, but holding that if the act did apply the respond- 
ents were entitled to its benefits in some form, and intimating the 
opinion that a Court of Admiralty was « proper tribunal to give the 
relief provided by the statute. 


See opinion by Woodruff, J. 
it. Reports, 14 


That the question in beth Courts was passed upon by the Court, 
and was not disposed of upon any technical point in relation to the 
mode of proceeding, see same opinion, pages 18 and 19. 

The result in both Courts being the same, though upon differing 
constructions of the act, the respondents appealed to this Court. 

The cause was argued at the December Term, 1871, before the 
full bench, with the exception of Justices Nelson and Strong. 

Krom its first presentation it attracted the interest and closest at- 
tention of the Court, from the far-reaching and important nature of 
the questions involved, and as being a leading case upon the true 
construction of the act of March 3d, 1851. 

This Court, by its unanimous decision held: 


1. * The act of Congress of 1851, limiting the liability of ship- 
owners includes collisions, as well as injuries to cargo; so that if a 
collision happens between two vessels at sea, and one of them is in 
fault without the privity or knowledge of her owners, the latter will 


only be liable for the amount of their interest in the vessel and her 
freight then pending; and that amount being paid into Court, if 
insufficient to pay all the damages caused, will be apportioned pro 


rata amongst the owners of the injured vessel and of the cargoes 
of both vessels in proportion to their respective losses. 


2. This liability o: the ship-owners may be discharged by their 
surrendering and assigning to a trustee for the benefit of the par- 
ties injured, in pursuance of the 4th section of the act, the vessel 
and freight, although these may have been diminished in value by 
the collision, or other casualty, during the voyage; and i seems, 
that if they are totaily iost, the owners will be discharged. 


4. In this respect the act has adopted the rule of the maritime 
law, as coutradistinguished from that of the English statutes on the 
same subject. 


4. The District Court, sitting as a Court of Admiralty, has juris- 
diction of cases arising under the act, and may administer the law as 
provided in the 4th section. 


o. The proper course of proceeding in such case pointed out.” 


Norwich Company vs. Wright. 
13 Wallace, 104. 
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In the course of the opinion, the Court’says, p. 126: ‘* The diff- 
culty with the respondents in this case is, that they have not taken 
the proper steps, in the proper Court, to enable them to avail them- 
selves of the benefit of the act. The want of any uniform practice 
on the subject may, perhaps, be a sufficient excuse for not having 
done this. If proceedings are still pending in the Eastern District 
of New York it is not yet too late to initiate proper proceedings 
there for making an apportionment in the case.” 

The decree was allowed to stand for the purpose of showing the 

‘  yespondents’ liability to the libellants, and the actual amount of 
damage which the latter had sustained, as the basis of an appor- 
tionment. Further proceedings in the Court below were to be sus- 
pended until the respondents had been given reasonable time to 
take the proper steps in the District Court, where the fund was, for 
settling and closing up the claims of all parties interested therein. 

The necessity for some rules of practice under the act being thus 
forcibly presented to the attention of this Court, such rules were 
prepared and announced, and were published in the same volume 
of reports. 


LIBEL OF PLACE, ET AL. 


On the 24th of August 1866, while the suit in the District 
Court of the District of Connecticut was pending, and after the 
steamer had been raised, repaired and brought into the port of New 
York, George and Charles Place, two of the appellants, filed a libel 
in rem against her in the Eastern District of New York, claiming 
damages as owners of part of her cargo, which was lost by said 
collision. 

See amended libel of George and Charles Place, record p. 21. 

Other libels were also filed at the suit of other owners of cargo. 
In due course the steamer was seized by the Marshal, and the pe- 
titioners having intervened as claimants, in October, 1866, filed 
their petition in said District Court, setting forth the facts aforesaid, 
and praying that they be entitled to the benefit of the act of March 
3d, 1851, and that said steamer and her freight pending at the time 
of said collision and fire should be appraised, and that the petitioners 
should be authorized to enter into a stipulation for such appraised 
value, such stipulation to be for the benefit of the libellants and all 
other claimants, who may establish claims, or prove, by actions or 
otherwise to be Jegally entitled to compensation for losses by such 
collision and fire, in proportion to their respective losses, and that 
upon the execution of such stipulation the said steamer as well as 
the owners thereof may be discharged from all liability for all losses 
occasioned by such collision and fire. 

Record, p. 27. 

The Court held * That the relief sought by the vessel and her 

owners could not be afforded under any of the provisions of the act 
of 1851. 
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“But that the application might be treated as one for the release 
of the vessel on bail, addressed to the ordinary discretion of the 
Court. 

“ That the power to release property from arrest on bail does not 
depend upon any statute, but is one of the inherent powers of the 
Jourt.”” See opinion by Benedict, J., reported 1 Ben., 89. 

In pursuance of said opinion, an order was entered on the 26th 
day of January, 1867, referring to a Commissioner to ascertain, 
appraise and report to the Court the present value of said steamer, 
her engine, tackle, etc., and that upon the coming in of said report 
the said owners and claimants give a stipulation, with sufficient 
sureties, according to the practice of said Court on the bonding of 
vessels, in the amount so reported, ete. 


Record, p. 2%. 


The Commissioner reported her present value to be $70,000. 
Record, p. 30. 


At this time the boat had been rebuilt, and her value was stated 
in the order of reference to be the same as before the collision. 
Record, p. 29. 


The stipulation, in conformity with the order and report, was du- 
ly executed and filed March 28th, 1867. 
Record, p. 30. 

On the 9th day of April, L867, the respondents filed their answer 
denying liability, and claiming the benefit of the act. 

Record, p. 22. 


On December 23d, 1869, a decree was entered in favor of the li- 
bellants,with reference to a Commissioner to ascertain their damages. 
Record, p. 33. 


The opinion of the District Court is reported in 3 Ben., 475. 


It was held by the District Court that the fire was an incident of 
the collision, and as between carrier and shipper, if the collision 
was caused by negligent navigation of the steamer, the carrier was 
responsible for the damage by fire as well as by collision, and that 
the act of March 3d, 1851, constituted no defence. 


SUITS AGAINST INSURERS. 


The steamer was insured, as before stated, against loss and dam- 
age by fire, “ whether running or not running,’ in the sum of 
$75,000, by policies issued by severai fire insurance companies ; one 
for $5,000 by the Western Mass. Ins. Co., and one for a like 
amount by the Howard Ins. Co. 

After the steamer had been raised and towed to the port of New 
York, the insurers were invited to examine the wreck and adjust 
a loss under their policies. They did so, and denied all liability 
and refused to pay, on the ground “ that the loss was the result of 
a marine and not of a fire peril,”’and thereupon suits were commenced 
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by the owners of the steamer, in the Superior Court of Connecticut, 
which were removed by the defendants into the Cireuit Court for 
that District. 

One of the suits, that against the Western Mass. Ins. Co., came 
on for trial before Judge Shipman and a jury, and resulted in a 
verdict for the plaintiff. 

The defendants. moved fora new trial, which was heard before 
Nelson and Shipman, J.J., and a new trial was denied. 

The Court held : 

“That where a steamer, insured against loss by fire, received an 
injury by collision with another vessel, and in consequence thereol 
filled with water, whereby the fire was forced out of her furnaces, 
and burnt off her light upper works and liberated her light freight, 
thereby reducing her floating capacity so that she sunk in deep 
water; and the jury found that she would not have sunk but for 
the fire ; held that the fire was to be considered as the proximate 
cause of the loss occasioned by burning and sinking; and that tly 
insurers were liable for the damages naturally and necessarily re 
sulting from the fire ; but not for the damages which were, or might 
have been caused naturally and necessarily by the collision only.” 

See the case, and opinion by Shipman, J., reported in 


34 Cont . tei. 
6 Blatel es. ¢ 34 


Another of the cases, that against the Howard Ins. Co., was, by 
stipulation, tried by the same Judge, a jury being waived. 

The finding of facts was the same asin the case tried to the 
jury ; that the steamer would not have sunk but for the fire; that 
all the damage which she suffered beyond #15,000, including the 
cost of raising her, was the natural and necessary result of the fire, 
and of the fire only. 

Upon this finding judgment was rendered for the plaintiff. 

The record in each case was then brought before this Court by 
writ of error, where both judgments were affirmed, this Court hold- 
ing that: ** Underwriters against fire are responsible for a loss occa- 
sioned by the sinking of a vessel insured, when caused by fire 
(though the fire itself be the result of a collision not insured 
against) if the effect of the collision without the fire would have 
been only to cause the vessel to settle to her upper deck, and that 
be a case in which she might have been saved.” 


Insurance Company v. Transportatiop Company, 12 Wall., 194 


In consequence of these decisions, the plaintiff recovered of the 
insurance companies $49,285.07, 


PETITION FOR LIMITATION OF LIABILITY. 
Guided by the rules of practice, and the decision and direction 
of this Court in the case of Wright, ef a/., the respondents in June, 
1872, filed a petition in the District Court for the Eastern District 
of New York, praying that, in conformity with the act of Congress, 


— 
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said decision of this Court, and the admiralty rules made in pursu- 
ance thereof, the Court would cause an appraisal to be made of the 
value of the interest of the petitioners in said steamer and her 
freight for the voyage in which she was employed, for which they 
were liable, and that an order should be made for paying the amount 
of such valuation into Court, or for giving a stipulation therefor. 

Also, praying for a monition against all persons claiming damages 
arising out of said collision and fire, and praying for relief. 


See petition, record, p. 34. 


On the 19th of July, 1872, an order to show cause was entered, 
returnable on the 3d Wednesday of November, 1872. 


Record, p. 50. 


The parties appeared and were heard, and on the th day of March, 
1475, an order was entered that an appraisement should be made 
as prayed in said petition, by a Commissioner, and that the further 
prosecution of all suits against the petitioners as owners of said steam- 
boat, in respect to any such claim for damages by the collision, 
fire and loss in the petition mentioned, and all further proceedings, 
except as to said appraisement should be stayed until further order 
of the Court. 


Record, p. DS. 


See the opinion by Benedict, J., on this petition and order 
6 Ben., 330. 


January Uth, 1875, the Commissioner returned his report, fixing 
the value of the steamer after the collision and before she was 
raised, at $2,500. 

Reeord, p. 57. 

Exceptions to the report were filed by Place, et a/., and by 
Wright and others, for various reasons. 


=. 


Reeord, pp ta, tax 


March 29th, 1876, an order was entered confirming the report of 
the Commissioner, and ordering the petitioner to pay into the regis- 
try of the Court said sum of $2,500, and that a monition issue 
citing all persons to appear who had not proved their claims. 

tecord, p. 74. 

April 5th, 1877, an order was entered referring to a Commission- 

er the proof of claims by the respective parties who had appeared. 
Record, p. 73 


The report of the Commissioner was filed February 13th, 1878. 


Reeord, p. Sl. 


And confirmed September 27th, 1878. 


Record, p, 55. 


The final decree was entered January 4th, 1879. 
Record, p. 85. 
The opinion of the District Court, overruling the exceptions and 
granting the decree, by Benedict, J., is reported. 


S Ben., 312. 
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From this decree an appeal was taken by Place, et al., and 
Wright, et al., to the Circuit Court. 

The cause came on to be heard before Mr. Justice Strong, 
holding the Court, on the 24th day of June, 1879. 

His findings of fact, conclusions of law, and opinion are printed 
in the record, pp. 5-—14. 

And the case may be found reported in 17 Blateh,, C. C., 221. 

On the 29th day of June, 1879, an order was entered by Wallace 
J., affirming the decree of the District Court. 

The bill of exceptions is found on page 1 of the record, and the 
appeal to this Court on page 102. 


MAIN QUESTION. 


The main question which is sought to be raised by the appeal is, 
as to the amount at which the limit of the li: ibility of the petition- 
er is to be fixed. 

The appellants allege in their appeal * that the petitioners are 
not entitled, as against these appellants to any such decree.” 

If by this they intend to raise the question that the petitioner is 
not entitled to the limitation provided by the Statute, on account 
of laches, or delay in ‘taking “ appropriate proceedings,” we say 
that this Court determined that question in the case of Wright, 14 
Wall., 104. 

This Court then heid, p. 126, that if proceedings were still pend- 
ing in the Eastern District of New York, it was not yet too late to 
initiate proceedings there for making an apportionment in the case, 
and allowed a reasonable time for that purpose. This determined 
that from the einbarrassments under which counsel had labored from 
the want of any rules of practice, and of any construction of the 
Act by this Court, the petitioner was not precluded from its rights 
by laches, and was still entitled to te benefit of the Act, and pro- 
ceeded to determine the measure of liability. 

The petition in this case was filed in pursuance of this opinion 
and in conformity to the rules of practice. The same ruling was 
made in * The Benefactor,” 105 U.8., 239. 

In relation to the amount of such liability the appellants made 
several claims : 


1. That the value of the steamer should not have been found at 
any time subsequent to the collision, but at a time just prior thereto. 


2. That the petitioners were not entitled to a reappraisal of the 
steamer, and that her value should not have been found at a sum 
less than $70,000. 


3. That the amount collected of the insurers should have been 
included in the estimate of the value of the interest of the own- 
ers in said steamer for the voyage. 

4. That no deduction should have been made of the expenses of 
raising the steamer. 
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FIRST, 


The first claim does not require comment, being contrary to the 
settled construction of the Act by this Court. 


SECOND. 

The second claim assumes that the stipulation for $70,000, the 
appraised value of the steamer after she had been raised and rebuilt 
taken in an ordinary suit in rem for the benefit of all libellants, and 
to discharge the vessel from arrest for damages caused by the same 
disaster, constitutes the measure of the petitioner’s liability under 
the Act. 

But thet stipulation was not taken in a proceeding to limit the 
petitioners’ liability. It was taken by virtue of the general powers 
of the Court, in the suit brought by Place against the steamer. It 
is true a petition was filed in that suit by the present petitioners, 
praying that there might be a limitation of their liability, and that 
a proper bond for such a limitation might be taken. But their 
prayer was denied by the Court, and having denied the petitioners 
any benefit under the Act, proceeded to take a stipulation for the 
value of the vessel as she then was under the general Admiralty 
powers of the Court. 

Now if it be conceded that that stipulation became a substitute 
for the steamer as she then was, it would not follow that the amount 
of that stipulation became the amount of the fund in this proceed- 
ing. Ifthe steamer herself, as she then was, had remained in the 
custody of the Court until the filing of the present petition, her 
value would not have been the fund to be distributed in this pro- 
ceeding. 

The liability would not in that case have been limited to the 
value of the steamer after she had been raised and repaired, which 
was the value for which the stipulation was taken. 

There are now, as there would have been if the steamer had been 
in the custody of the Court when this petition was filed, only two 
questions to be considered. 


|. Are the petitioners entitled to the limitation which the 
statute gives ’ And 


2» What is the amount at which the statute fixes such limitation 7 


I, 

That they are entitled to such limitation was settled by this Court 
in the case of Wright, supra; and this proceeding was by that de- 
cision expressly authorized, and has been taken in strict conformity 
with it and the rules there es.ablished. 


Ll. 
Now the proceeding whenever taken, is a proceeding to obtain the 
benefit of the statute. The Court must give the petitioner the lim- 
itation which the statutes gives, or it can give nothing. 


2 
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The decision of this Court expressly determined what thta 
statutory limitation is. It held that * the rule of the Maritime Law 
was intended to be adopted,” and that by that rule the owner’s lia- 
bility was limited to the value of his interest in the vessel and her 
freight, viz: to that value which the owner would have been com- 
pelled under the general Maritime Law to surrender in order to be 
discharged from liability. 

This amount has been fixed, and accurately fixed by the report of 
the Commissioner in this proceeding. 

The valuation of the steamer, at the time the stipulation was 
taken in the Place suit, and after she had been raised and repaired, 
in no way effects that amount. That amount is always the same 
whether the vessel was repaired or not; and that is the amount at 
which the statute fixes the liability of the owners if they are entitled 
to any limitation of such liability. And the stipulation for value 
has no force in fixing that amount. 

The answer to this claim, given by Mr. Justice Strong, seems to 
be conclusive. He says,(17 Blatch., C. C., R., page 229): ** To hold 
that the owners are liable to the extent of that valuation would be 
substantially to require them to surrender not only the ship and her 
freight, but also a sum of money equal to all they expended on her 
in raising and repairs. Such, | think, would be a departure from 
the obvious meaning of the statute, and not required by the mari. 
time law * * * ‘The extent of the limitation is not a shifting one 
varying with the times when the protection of the Act may be 
sought, any more than it can be enlarged or diminished by the choice 
of the mode of obtaining that protection.” 

In the case of “* The Benefactor,” 103 U. S. 23%, this is sane- 
tioned by the opinion of this Court. The suit arose out of a collis- 
ion hetween that steamer and the schooner “Susan Wright,” by 
which the latter was sunk, and with her cargo became a total loss, 
the steamer not sustaining injury. Separate libels were filed on be- 
half of owners of the schooner and of her cargo, and by the crew ; 
upon which the steamer was attached and duly appraised, and her 
value fixed at $40,000. 

The owners of the steamer were allowed to enter into a stipula- 
tion for such value for the benefit of the libellants if they should es- 
tablish the liability of the steamer, and of all persons and parties 
who might by due proceedings in the Court show themselves enti- 
tled to liens upon her by reason of such collision, and that upon 
giving such stipulation the steamer should be discharged trom all 
liability. ‘The stipulation was filed, and the steamer was discharged. 
On the hearing, the steamer was adjudged in fault, and the damages 
of the libellants were assessed at $11,810.49. 

A decree was entered in favor of the libellants for the several 
amounts found due them, and directing the stipulators to perform 
their obligation. After an appeal had been taken to the Cireuit 
Court, the claimants filed their petition in the District Court under 
the fifty-fourth Rule in Admiralty claiming the benefit of the limitation 
ef liability provided by section 4,285 of the Revised Statutes, and of- 
fered to enter into a stipulation for the value of the steamer, and of 
he rfreight for the voyage, amounting to $1,220.32. 
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This petition was dismissed by the District Court, and also by the 
Circuit Court, upon appeal to that Court, upon the ground that the 
petition came too late, inasmuch as it was not filed until after a 
trial of the cause of collision upon the merits, and a final decree 
thereon. 

The decision was reversed upon appeal to this Court, and the pe- 
titioners were held not barred from taking the proceedings. 

This Court says, page 246 : 

* A question has been raised by the counsel for the appellees, 
whether the appraisement of the value of the steamship made at 
the time she was libelled, is sufficient for the purposes of the pro- 
ceeding to obtain limitation of liability.” After stating the English 
law, the Court adds: * Our law following the admiralty rule, limits 
the liability to the value of the ship and freight after the injury has 
occurred ; so that if the ship is destroyed the liability is gone ; and 
whether damaged, or not damaged, the owners may surrender her 
in discharge of their liability. 

“What would be the rule if, alter the collision has occured, the 
offending vessel shoula meet with other disasters greatly imparing 
her value, is a question which may require further consideration 
when the case arises. 

‘Nothing of the kind is alleged in the present case. 

‘‘It seems to us therefore, that the District Court, unless it has 
some cause to believe that the former valuation was unfairly made, 
may adopt that valuation in the proceedings for a limitation of li- 
ability.” 

That valuation, with the freight added would in that case be the 
exact measure of the owner’s liability, as there was no suggestion 
of any inerease or diminution in the value of the steamer between 
the time of the collision and the time of the appraisal, provided 
the former valuation had been fairly made, thus leaving it open for 
a reappraisal if the Court had any doubt in relation to the correctness 
of the first valuation. The important indication is, that this Court 
did not regard the stipulation for value in an ordinary admiralty 
suit, for a release of the vessel, a necessary determination of the 
amount of the owner’s liability in a proceeding for a limitation of 
liability. 

It is a valuation fora different purpose, having no reference to 
the value of the vessel at any period prior to the time of the valua- 
tion. 

In that case such valuation exactly coincided with the owners’ lia- 
bility, under the act for limitation of liability, if the Court was sat- 
isfied it had been fairly made; but the Court was not bound by such 
valuation, as the measure of the petitioners’ liability, which is the 
appellants’ contention here. 


1. Again, care should be taken to discriminate between the Rule 
of Limitation of Liability and the Proceedings to be taken to obtain 
such limitation. 

The rule of limitation, under the Maritime Law, is that the liabil- 
ity is limited to the ship and the freight, ¢. e. to the property which 
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the ship-owner put at risk for the expedition in question—to his sea 
fortune ( fortune de mer), and not his property on land. 

Under the English statute the rule of limitation was that the lia- 
bility should be limited to an amount equal to the value of the ship 
just before the loss in question, which might or might not include 
part of the land fortune of the ship-owner. That rule was afterwards 
changed, and is now fixed at £15 per ton, as to liabilities for loss of life 
or injury to passengers, and £8 per lop as to damages Lo property, a 
purely arbitrary sum, which may or may not include a part of the 
land fortune of the ship-owner. 

The proceeding, under the Maritime Law, to obtain the benefit of 
this limitation is simple. It is a surrender of the ship and freight, 
which may be made at almost any time and in almost in any way. 

It may be made by commercial correspondence, or by notarial 
act, or before the Clerk of the Tribunal of Commerce, or by a 
declaration in the owner's pleading in the suit brought against him. 

Caumont, Jict. de Commerce Maritime, Verb, * abandon,” $ 88. 
Bedarride, Comm. de Code de Commerce, Vol. 1, $= 297. 


The proceeding under the English statute, was, and is a suit by 
the ship-owner before the Court of Chancery in England or Lreland, 
or before the Court of Session in Scotland, and now before the High 
Court of Admiralty, whenever a ship or its proceeds are under its 
arrest. 

Now our Statute also contains both a Rule of Limitation and Pro- 
ceedings to obtain the benefit of it. The rule of limitation which it 
awarded is, as was decided by the Supreme Court, the rule of the 
maritime law. 

The proceedings which it provided are two: (1) Appropriate 
proceedings before a competent Court; (2) a transfer to a trustee 
by the ship-owner or ship-owners * of his ortheir interest in such 
vessel and freight.” 

And furthermore the defence of limited liability may be availed 
of by answer or plea, at least so far as to obtain protection against 
the libellants in a suit in admiralty, to recover for the damages 
caused by the collision ; and where there is a total loss of ship and 
freight, the statute may be invoked as a full defence. 

The Seotland, 105 U. S, 24 


Thommesen vs. Whitwill. 


I Blatch., C. C., 45. 

2. Now whatever be the proceeding, it is clear that the Rule of 
Limitation must be the same. 

A question may arise in any case whether the ship-owner has 
taken such proceedings as the statute prescribes for obtaining the 
benefit of the rule. Butit must be the same rule of which he ob- 
tains the benefit in any case. Itis not one rule of limitation of 
which he is enabled to obtain the benefit in one case,and another rule 
whose benefit he obtains in another. The rule is the same in all 
cases, and that rule of limitation is the rule of the maritime law. 

It is that rule of limitation which the Supreme Court has express 
ly held to have been incorporated into the act of 1851. 

“The liability of the owners is discharged either by transferring 
the vessel and freight, or by paying their equivalent, that is the 
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value of what they might have transferred in discharge, according 
to the apportionment of the Court. The owners have their option 
of these two modes. They may give up the vessel and freight, or 
they may pay their value. but the measure or limit of liability in 
each case is the same. Very plainly, it is not intended that the 
creditors shall obtain more when one mode of proceeding is adopted 
than when the other is followed.” 

‘* But as I have said, all that the owners are required to transfer is 
the ship in her damaged condition, as she was immediately after 
the injury was inflicted. Hquivalent to that is her value at that time.” 


Strong, .ustice. 21 Blateh.. C. C.. 231. 


eo 


‘> 


5. If it should be claimed that a transfer of the steamer at the 
time the petition was filed would have given the appellants the ben- 
efit of her increased value, we suggest that this petition was filed in 
June, 1872. Her value at that time may have been greatly impaired. 
The stipulation for value was given in March, 1867, for $70,000, her 
then value. Neither valuation would be the measure of the owner’s 
liability under the Act. The fact that we did not surrender does not 
change in any respect our measure of liability. 

This Court said in *The Scotland,” 105 U.S. 54: * But it is object- 
ed that they did not follow the statute by giving up and conveying 
to a trustee the stripping of the wreck and the pending freight. It 
is sufficient to say that the law does not require this. It contains 
two distinct and independent provisions on the subject. One is, that 
the ship owners shall be liable only to the value of the ship and 
freight; the other is, that they be discharged altogether by surrend- 
ering the ship and freight. If they failed to avail themselves of the 
latter, they still are entitled to the benefit of the former kind of re- 
lief * * * This last proceeding the respondents did not see fit to 
adopt, but that does not deprive them of the preceding section.” 


4. This Court, then, having allowed the petitioners to take these 
proceedings as the ** appropriate’” ones, must surely have allowed 
them to take them now, as of the time of the disaster. It was con- 
ceded on the argument that, if at the time of the disaster the peti- 
tioners had made the transfer of the vessel and her freight to a 
trustee, that would have been a proper proceeding to obtain the 
benefit of the rule of limitation, and they would have been entitled 
to the decree which they have now obtained. 

[t must follow that if the petitioners now have taken measures to 
put into the Court, the same sum which, on such transfer, would 
have been put into the hands of such trustee, the parties concerned 
have been placed upon the same footing as they would have been 
in that case. 

The Court would not say that because the petitioners were no 
longer in a position to transfer the wrecked vessel and freight to a 
trustee and thus relieve themselves from liability, they were not to 
be allowed to relieve themselves at all. It must follow that if the 
petitioners now place the parties interested upon the same footing 
as they would have been, had such transfer been made at the time 
of the disaster, the petitioners must be entitled to the same decree, 
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5. The claim that the appraisement should have been made of the 
value of the steamer in the interval between the collision and the 
fire, if pressed here is untenable. 

The fire was a direct consequence of the collision and inseparable 
from it. 


” 


Record, p. 3. 


See opinon of Mr. Justice Strong. 
17 Blatch., C. C., 232. 


Also, of Benedict, J. 8 Ben., 517. 


It is not possible therefore to separate, so far as this case is con- 
cerned, the collision from the fire, though they may have been so 
separated in the action against the Insurance Company, where the 
insurance was against damage by fire, and fire caused by collision 

yas not excepted, in the way of discriminating damages resulting 
from one of two concurrent causes of loss, 
12 Wall., 201 

The collision and the fire formed one disaster. The owners could 
not have transferred the steamer to a trustee after the collision and 
before the fire. <A transfer to a trustee after the fire would have 
been all that was requisite, and the amount to be paid into Court 
“must be the equivalent of that which would pass to the trustee.” 

So that, even if the disaster could be separated into two, still, by 
the maritime law the thing to be surrendered would have been only 
the wreck of the vessel as she lay at the bottom of the Sound, and 
by our law that wreck would be the thing to transfer to the trustees, 

It follows therefore, that in either case the value of that wreck 
is the amount to be put into the Registry of the Court. — 


6. It is claimed by the counsel that the Supreme Court must have 
meant that the amount of the stipulation is to be divided, because 
the stipulation was the fund in the District Court, and there is no 
power to create a res for the purpose of giving the Court jurisdiction. 

But we submit that that is just the power which is given by the 
rules adopted by the Supreme Court. Those rules provide that the 
owner may commence his proceedings in limitation of liability © in 
the District Court for any district in which the owner may be 
sued.” (Rule 57.) 

Such suit against the owner need not be in a District Court. It 
would be z small protection to the owner if he could not be protect- 
ed against suits brought against him in the State Courts, 

But in whatever District he is sued, whether in a State Court or a 
Court of the United States; whether in the District where he re- 
sides by personal service of process, or in another State by process 
of attachment against his property, he may go to the District Court 
of that District and file there his petition, and by giving stipulation 
or paying into that Court, the value fixed by that Court, he may 
vive that Court jurisdiction against all parties who, by reason of the 
Statute, have any interest in that fund. 

Indeed, it is entirely plain that in every case, except where the 
owner's vessel is already libelled in the Admiralty, the first step to 
be taken by the owner under the rules, if he would obtain a limita- 
tion of his liability, is to create a fund in the proper District Court, 
and where his vessel is already libelled, still he may, in the proceed- 
ings which he institutes, create a fund and have his vessel relieved 
from the libel. 


ea BOONE 


LEARN ea 


NORWICH AND N. Y. TRANSPORTATION COMPANY. i 


There is, therefore, nothing whatever in the argument that the 
stipulation must be the fund, because there is no power to create any 
other. Such power is the very power conferred by the rales. The 
creation of such a fund for the purpose of giving the necessary ju- 
risdiction was the very purpose of the rules. 


7. It is insisted that the “ giving of that stipulation operated as an 
admission by the owners that there was to be, or at least was likely 
to be, an apportioning under the act of 1851, and that for the pur- 
pose of such apportionment, the full value of the vessel was to be held 
as expressed in the stipulation,” and that the petitioners “are now 
estopped to deny this.” 

This is a most extraordinary statement. ‘The owners had asked 
the Court to limit their liability and make a stipulation for that pur- 
pose. The Court replied that it had no power to do so. , 

Thereupon the owners gave a stipulation under the general pow- 
ers of the Court for her then value,and the counsel now argues that 
they gave it for the very purpose for which the Court had held that 
it lacked the power to take a bond. 

How the owners should be estopped from saying that they gave 
the stipulation for the purpose for which the Court directed them to 
give it, and not for the purpose for which the Court had held it had 
no power, is still more difficult to understand. 


8. But if the stipulation for value in the Place suit constituted the 
fund already in Court, whose presence there was essential to the 
tuking of any proceedings by these petitioners to limit their liabili- 
ty, what was the necessity tor the Supreme Court's deciding or con- 
sidering any question as to the amount of the fund? 

That the Supreme Court, having the proceedings before them in 
which that stipulation was taken and, as was urged by the counsel 
for the appellants, having the stipulation before them, (though 
whether they had the stipulation before them makes no difference, 
so far as we can see), deemed it necessary to decide at the outset 
what rule was to be followed in order to arrive at the amount of the 
fund to be apportioned, is conclusive upon the question whether 
that stipulation constituted the fund. The rule, which that Court 
has laid down as the limit of the liability of the owner, is to be fol- 
lowed in arriving at the amount of the fand to be apportioned ; and 
by no process of reasoning can the amount of that stipulation for 
value be brought within that rule, 


THIRD. 

The question raised by the claim of theappellants that the amount 
collected of the insurers should have been included in the appraise- 
ment has not been expressly determined by this Court. 

Expressions used in opinions pronounced by this Court, would in- 
dicate that insurance recovered formed no part of the amount for 
which ship-owners are liable under the Act,as in “ The Benefactor,” p. 
246, where it is said: “ Whereas our law, following the admiralty 
rule, limits the liability to the value of the ship and freight after the 
injury has occurred: so that if the ship is destroyed the liability is 
gone, and whether damaged or not damaged, the owners may sur- 
render her in discharge of their liability.” 

So in “ The North Star,” 106 U.S., page 29, “ for the ‘ Ella Worley’ 
by her loss discharged her portion of the common burden, and so 
much more as the amount that would thus be decreed in her favor, 


16 GEORGE PLACE, ET AL., VS. 


Her delivery to the owners was tantamount to her surrender into Court in 
case She had survived. It extinguished the pe rsonal liability of he rown-- 
ers by the operation of the maritime rule itself.” 

So in Norwich Company v. Wright, 13 Wall, page 126, “ But it 
will be observed that the Act of Congress contains a provision for 
the ship owner to discharge himself, as in the maritime law by giv- 
ing up the vessel and her freight.” 

Also, that the rule of the Maritime Law limited the owner's liabil- 
ity to the vessel and her freight. 

Also, in * The Scotland,” page 28, “In the case of Norwich Com. 
pany v. Wright, (13 Wall., 104) we had occasion to state that the 
general maritime law of Europe only charges innocent owners to 
the extent of their interest in the ship for the acts of the master 
and crew, and that if the ship is lost their liability is at an end.” 

Also, in Moore v. Am. Transp. Co., 24 How., page 39, Nelson, 
J ustice, in giving the opinion of the Court says: “ The act not only 
exempts the owner from the casualty of fire, but limits bis lability 
** * to an amount not exceeding the value of the vessel and 
freight.” 

This question has been before the District and Circuit Courts in 
different Circuits and Districts, and has been discussed with great 
learning and ability by counsel and by Court,and the decisions have 
been uniform against the claim of the appellants. 

The first case in which the question arose was that of Wattson vy. 
Marks, 2 Am. Law Reg., 157, in the Eastern District of Penn., before 
Judge Kane. The steamer had been stranded and totally lost. The 
libe] was on a contract of affreightment. I'he steamer was insured. 

The learned Judge says, page 167: “ Recognizing then, the liabili- 
ty of the owners upon a contract of carriage like this, | am of 
opinion also, that sach liability is at an end, upon the total de- 
struction of the vessel and loss of treight, before the completion of 
the voyage. Nor is there anything, as itstrikes me, in the cireum- 
stance that the vessel was insured, and that a loss has been paid on 
her, or is still payable. ‘The limit of the liability, the subject matter 
of the surrender in discharge of it, was the ‘ value and amount of 
the owners’ interest,’ 

“If the vessel had ceased to exist, if the wreck was complete, and 
there is no longer property in her, or in her remains for any one— 
ithe owners’ interest is gone. He has nothing to surrender. There 
is not a word in the Act about the insurance moneys, which he has 
received, or might claim. These are not his interest in the vessel.”’ 

“The policy of insurance is a distinct and independent subject of 
property. No eqnity attaches upon the proceeds of it in favor of third 
persons, unless there is some contract or agreement,or trust, to that 
effect.— Ellis on Ins., 81. The assignment of a ship passes no interest 
in an outstanding policy. , 

“The fire insurance policy ona house is a merely personal contract 
and it-passes even in equity to the executor, not the heir.—Mildmay 
vs. Holyham, 3 Ves., 472. 

“A mortgagee has noclaim upon its proceeds —Vernon vs. Smith, 
9B. & A.1. Andas the marine policy is a mere personal contract 
between the insurer and assured, so the rights of action which flow 
from it in case of loss, are strictly personal also. Jt is not, it never 
was an interest in the thing insured. Ina case of total Joss the rights 
of the assured to recover by force of it, spring up and have their 
being only from the moment when his interest in the thing éx- 


pired,” 
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And on page 171: “ 1 can not hold, therefore, the amount, what- 
ever it might be, that has been paid, or that may be payable by the 
insurers, as a part of the defendant's interest in the ship and her 
freight. The result is, that there can be no recovery against the 
owners as such.” 

The date of this decision is not given in the report, bat the 

case shows that the shipment was Juue 30th, 1851, the steamer was 
lost July oth, I851, and the decision was published in January, 1854. 
This question was, therefore, decided adversely to the appellants in 
the first case that arose under the Act of Mareh 3d, 1851. 
The masterly grasp of the statute by the learned Judge, has left 
little to be added by others, and in its main features has been sus- 
tained by the decisions of this Court, and was referred to, with 
approval, in Wright's ease, 13 Wall., 127. 

The question next arose in June, 1872, when the petition in this 
ease was filed in the District Court for the Eastern District of New 
York, in pursuance of the decision of this Court, in Wright's case, 
and of the Admiralty Rules then established. 

Upon the proceedings for an appraisement of the value of the 
steamer and of her freight, the appellants offered evidence to prove 
the amount which the petitioners had collected from tnsurers by 
force of contracts of fire insurance, as stated in the record. The 
Commissioner rejected such amount in his valuation, as not being 
included in the amount of the owners’ liability, as determined by 
this Court in the Wright ease. 

Upon exceptions to the report, the question was fully argued, and 
the Court held: “ That neither the expense of raising her, nor of 
the repairs subsequently put upon her, nor the insurance money 
received by her owners, under policies of insurance against fire, 
was to be added to such value so ascertained,” 

After stating that he did not consider the question settled by the 
order of reference, nor by the decision of this Court, because the 
question under consideration did not present itself to be decided, 
the learned Judge said, S ben., pure Biz: * Indeed, the language of 
the statute seems to render it im possibl lo raise such a uestion. Plainly, 
the words of the Act do not cover the insurance money, and the 
absence of any allusion to insurance is significant. / is difficult to 
hy lie re that uch money would not file heen distinctly site pnlioned, if 
ther: had heen dny inte ntion la include 

And on page 318: “In the second place the amount received for the 
insurance did not arise from or ont of the vessel, but out of certain 
contracts of indemnity made by the owners of the vessel, to which 
contracts the freighters were not parties. ‘These contracts were 
not. and without the consent of the assurers, could not be transferred 
to the freighters, nor does the Statute make any provision for sach 


au transfer.” ° * In respect to the question under consideration, I 
see no difference in principle, between a proceeding under our 
Statute and one under the general Maritime Law. Certainly, the 


words of the Statute make no difference in favor of the freighters, 
The exercising the right of abandonment, under the Maritime Law, 
has often brought up tor consideration the question, whether the 
owner must surrender insurance money, in order to limit his liabili- 
ty by abandonment; and it appears to be settled law that, in such 
case, a surrender of the insurance is not required; and the learned 
Judge then proceeds to cite authorities. 

”) 

vw 
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Upon appeal to the Circuit Court the whole question was again elab- 
orately argued before Mr. Justice Strong, holding the Court for the 
purpose of hearing this case. 

In his opinion he says, 17 Blatch., 233,“ I come then to the more 
important question, whether the proceeds of the fire insurance should 
have been added,to the appraised value of thesteamboat. At the time of 
the collision ber owners had policies insuring her against fire, upon which 
they recoyered the sum of $49,283.07 ; and itis strenuously insisted, that 
the sum thus received should be added to the value of the boat, and 
brought into the apportionment, This presents again the question— 
what is the limit of the liability of ship-owners, defined by the Maritime 
Law, and adopted by the Act of Congress? As I have said, the sum to 
be paid into Court for apportionment is the equivalent of what would 
pass to a trustee by a transfer under the Statute. 

“In substance then, the question is this, according to the rule of the 
Maritime Law, or the Act of Congress (which is the same) does the limut 
of the owners liability extend beyond the vessel and her freight, to the 
insurance which may be upon her at the time of the disaster? The 
language of the Statute is, ‘‘it shall be deemed a sufficient compliance 
with the requirements of this Act, on the part of such owner or owners 
if he or they shall transfer his or their interest in such vessel and freight 
for the benefit of such claimants, to a trustee to be appointed by any 
Court of competent jurisdiction, to act as such trustee for the person or 
persons who may prove to be legally entitled thereto, from and after 
which transfer, all claims and proceedings against the owner or owners 
shall cease.’’ The subject to be surrendered is the interest of the own- 
ers in the vessel and freight. Nota word is said of transfer of insur- 
ance. <A transfer of property insured is not er proprio vigore, a trans- 
fer of policies of insurance thereon. Generally, indeed, it avoids the 
policies. .It seems to have been held in Lynch vs. Dalzell, 4 Bro., P. 
R., 432, that insurances against fire do not attach on the realty, or im 
any manner go with the same, as incident thereto,by any conveyance or 
assignment, but they are only special agreements with the persons in- 
suring against such loss or damages as they shall sus‘ain. There is 
nothing in the Act of Congress to indicate that the transfer of the interest 
of the owners to a trustee was intended to have any different effect from 
that of an ordinary transfer of personal property, which neithe run law hor 
in equity carries with it insurance, or any collateral contract. It seems 
to me therefore, that were I to hold that the owners’ are responsible, 
not only to the extent of the value of the vessel and her freight, but also 
for the insurance collected, I should in effect inferpolate in the Statute 
words which Congress refrained from using, and extend the liability be- 
yond the limits prescribed. 

‘1 do not feel the force of the suggestion that because the Statute de- 
clares that the liability of the owner “shall in no ease exceed the 
amount or value of the interest of such owner in such vessel’? and her 
freight then pending, instead of declaring that it shall not exceed the 
value of the vessel and freight, something beyord the value of the 
vessel and freight, such as insurance, may have been intended; first 
because a policy of insurance is no interest in the thing assured, and 
secondly, because the words of the Statute are plainly not to enlarge 
liability, but have for their purpose, making provision for part owners 
of offending vessels. 

“ Instead of holding a part owner liable to the extent of the whole vaiue 
of the vessel, they limit his liability to the value of his interest or share 
leaving the other owners liable to the extent of the value of their shares. 
I can not doubt such is the meaning of the Statute.” 
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After stating that there is nothing in the Act which extends the lh- 
ability of the owners beyond that existing under the general maritime 
rule, and that by that rule the lability does not extend to the surren- 
der of insurance, the learned Justice proceeds to review the Continen- 
tal authorities. 

The next case in which the question was decided was “The Phestigo” 
2 Fhp, C. C., 466. 

The libel was in personam by the owners of the schooner “St 
Andrew,” against the owners of the schooner ‘“* Phestigo” to recover for 
damages occasioned by « collision between those vessels. 

The “ Phestigo” was sunk and became a total loss, with her cargo, 
She was insured and in the suit the insurance money was attached by 
garnishee process. ‘The decision was that they had no hen or claim 
upon the insurance. 

Brown, J., after citing numerous Continental authorities,says: “These 
authorities seem to me to establish a sound principle of law, and to be 
justified by unanswerable reasons. The hability of the owners is limited 
to the value of the ship and freight. That liability ought not to 
be extended by a contract of indemnity made by a man with a third 
party ; in other words, the right of the injured party to reimbursement 
ought not to be dependent upon the contingency of a contract to 
which he was not a party, and with which he has no concern. He 
loses nothing which he would not have lost if the contract had not ex- 
isted. The contract of insurance is personal in its nature, and is a 
mere special agreement with a party seeking to secure himself against 
apprehended loss on account of his interest ina particular subject matter 
and not at all incidental to, or transferable with the subject matter.” 

The shipper has no lien upon it for the non-delivery of his cargo. 


Ciark vs. Bennett, 7 La., Ann , 342, 


Nor can even the master or crew have recourse to itin case of the 
loss of the vessel. 
Kvmar vs, Lawrence, 8 La., Ann., 42. 


The next case in which the question was determined was Thommesen 
vs. Whitwill, 21 Blatch., C. C., 45. 


Blatchford, Justice, page 65, in relation to this question says: “I think 
it is sufficient to rest the question on the plain language of the Statute. 
The “interest” in the vessel which is the measure of the liability under 
Sect. 4,283, and a transfer of which, if made under Sect. 4,285, oper- 
ates to discharge the claim for loss or damage does not extend to what 
is not an interest in the vessel. It was easy for the Statute to have 
provided for liability for, and transfer of claims for insurance. It fails 
to do so whether the Maritime Law did so or not.”’ 

The latest case reported, to our knowledge, is “,The City of Colum- 
bus,” 22 Fed. Rep., 160. 

“The City of Columbus” was wrecked by stranding and sinking 
January 1sth, 1884. 

The petition for limitation of liability was filed February 18th, 1884. 
The claimants filed motions that all insurance money paid on account 
of the loss of the steamship should be paid into Court, and appropria- 
ted in payment of claims of loss, “as part of the interest of the owner 
in said steamship.’ | 

Nelson, J., page 461, said: “Insurance affected by the owners on the 
steamship and her freight is not an ‘interest in such vessel and freight’ 
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which they are bound to surrender for the benefit of the claimants, with- 
in the meaning of Rev. Stat., Sec. 4,285.” 

The decisions in the District and Circuit Courts have thus been un- 
iform, and their soundness is now presented to this Court for final de- 
termination. 

It is respectfully submitted, thatthe interest in the vessel, which 
is the measure of liability under Sec. 4,283, and a transfer of whieh, if 
made under Sect. 4,285, operates to discharge the claim for loss or 
damage, does not include a claim for insurance money received by the 
owners of the vessel. 


a 
The proper construction of the Statute leads to this result. 


1. “The amount or value of the interest of such owner in such vessel 
and her freight then pending” which is made the measure of his liabili- 
ty, means simply the value of his inferest or share. 

See opinion of Strong, J., supra, 

Ships, except when owned by corporations, are usually owned by 
several persons in shares, as an eighth or sixteenth. 

It is plain that these words in the Statute are not words of enlarge- 
ment of liability, but of imitation of it, put in to provide for the case 
of a‘part owner who might have an interest in the vessel, which should 
be less than the whole vessel. If the Statute had said that the liability 
of the owner or owners should not exceed the value of the vessel, it would 
have been open to argue that each owner was liable for the whole 
amount of such value. To guard against this, the lanvuage was used 
in the Act, *‘ value of the interest of such owner .or owners respective- 
ly,” and it was provided that such owner or owners might transfer “ 


his or their interest in such vessel and freight.” ‘This language was 
necessary. Without it a part owner could never free himself from li- 
ability. 


It would be contrary to all rules of construction to give to words, so 
plainly used for this purpose, and so necessary therefor, the opposite 
use of enlarging the limit of liability for every owner or part owner. 

The use of the word “respectively” has great significance in this con- 
nection. It is a word of separation and division. Sec. 4,283, of the Rev. 
Stat. accomplishes the same result without the use of the word, but as 
originally passed this word was properly used to separate and divide 
the owners where there were several, and that the liability was several, 
each for his own interest or share of the vessel and freight. 

The word “ interest” extends to the freight as well as the ship. If 
both were totally lost to their owners ‘‘by a surrender to the waves,” 
could it be contended, in the light of the reported expressions of this 
Court in relation to freight, that insurance on freight was to be surren- 
dered ¢ 


2. The construction of Sec. 4,283, is aided by the language of Sec. 
4,284, being Sec. 4 of the original Act, which describes the liability as 
“the whole value of the vessel, and her freight for the voyage.” 

It is now settled by the decisions of this Court that all claims for 
damages arising from the disaster stand upon an equality, when the 
whole value is insufficient to make full compensation and that the 
measure of the owner’s liability is the same whether he surrenders his 
interest under Sec. 4,283, or takes “appropriate proceedings” under 
Sec. 4,284. 
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The ‘‘ whole value of the vessel and freight for the voyage” is then 
clearly the limit of the liability, and in case of part owners, each is liable 
only for the value of his interest, or share in the ship. 

This construction gives full effect to the language of each Section, and 
renders them harmonious. 

“ The most natural and genuine way of construing a Statute is to 
construe one part by another part of the same Statute, for this best ex- 
presseth the meaning of the makers, and such construction is ex v/sceri- 
hus actis.”’ 


iin Abr. statute | 7. 


+. It has been contended that the use of the word “ interest” was 
intended to include something more than the value of the ship and 
freight, such as insurance, if the ship happened to be insured, and that 
the Act may be construed as though it read “ the value of his interest 
fo him,” and that if the ship was insured, even though she became a total 
loss, without fault of her owners, they had an interest in her to be 
valued by the amount of insurance recovered. 

In answer to this claim we reply that we fail to see how it can be 
held that a policy of insurance on a vessel or a right of action under it, 
or the premium paid for it, is an interest in the vessel. No case has 
been cited in which such a doctrine is declared ; and as will be seen by 
the discussions of this question in the French authorities, a prominent 
reason, Which is advanced for not including the insurance in the sur- 
render, is that the “ ship is not represented by the insurance,” which is 
a right existing by itself, and is the representative of the premium, 
which the ship-owner is certainly not bound to surrender: and that, as 
there is no lien on the insurance for claims which are liens on the ship 
and freight, the reason for surrendering the ship and freight does not 
extend to the insurance. 

“The words of a Statute if of common use, are to be taken in their 
natural, plain, obvious and ordinary signification and import.” 


| Kent, Com., 162, 


‘* Interest” as applied to a thing, means the right of property which a 
man has in it. 


| Bouv. Law Diet., 733. 


The value of a man’s interest in any property is measured by the 
extent of his right or title in it. 

A contract of insurance, by which the owner is entitled to indemnity 
for any injury to his interest by the peri] insured against, would never be 
thought of as an addition to the value of his interest. Such a construe- 
tion would be too metaphysical in giving a reasonable and practical 
construction to a Statute. . 


Numerous authorities have been cited by Court and counsel in the 
discussions aud opinions in the various cases above cited. 

In addition to these cases we refer to the case of McDonald ys. 
Black’s Admr. 20 Ohio, 185. 

The plaintiff in error, the defendants intestate, and one Diller were 
the owners in equal proportions of the steamboat ‘‘ Columbiana” and 
Diller was in‘command of the boat as captain and running her upon 
the Missouri River. He effected an insurance on the boat for $2,100. 
The policy stated the insurance to be made on account of D. McD. 
& B. and that the company did cause “‘ whom it may concern to be in- 
sured, lost or not lost,” for the period stated. 
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Black had previously given a mortgage upon one-sixth of the boat to 
D. & D. MeDonald, the plaintiff in error and his brother, to secure the 
payment of a note. 

The boat was lost, and the company paid the loss. The question was 
whether the McDonalds were entitled to Black’s third of the insurance 
money by reason of their mortgage lien upon the boat. 

The Court said; “The mortgage attached as a lien upon the 
boat: the mortgagor afterwards effected an insurance upon it, and 
if the policy attached as an incident to the thing mortgaged and 
insured, it would seem to follow that without any special provision 
in the policy the mortgagee would be entitled, upon the loss of the 
principal thing, to follow all the incidents that had attached to it, 
and subject them for his indemnity. but it is well settled that this 
is not the nature or character of a contract of insurance. It is a 
mere personal indemnity against loss to the person with whom it is 
made, or those falling within the scope of its provisions. As 
soon as the interest of such person ceases in the property, the con- 
tract is at an end, from the impossibility of any loss happening to 
him afterwards. It is not assignable without the assent of the 
insurer, and inasmuch as it does not attach to the property, it does 
not pass to the purchaser upon a sale of it. This doctrine is clearly 
sustained in Wilson v. Hill, 3 Met., 68. Shaw, C. J., says: ‘An in- 
surance of buildings against loss by fire, although in popular language 
it may be called an insurance of the estate, is in effect, only a con- 
tract of indemnity with an owner, or other person having an inter- 
est in the preservation of the buildings, as mortgagee, tenant, or 
other, to indemnify him against any loss which he may sustain in 


case they are destroyed or damaged by fire. If, therefore, the in- 
sured has wholly parted with his interest before they are burned, 
the underwriter incurs no obligation to pay any body.’ ' 


“Again, in Powles v. Innes, 11 M.& W., 13, Lord Abinger, C. B. says : 
‘It isa contract of indemnity only, and nobody can recover in re- 
spect of the loss who is not really interested, The policy is but a 
chose in action, and can not pass merely by the assignment of the 
ship.’ 

* But the precise question has been settled by the highest authority. 

“In the case of the Columbian Ins. Co. v. Lawrence, 10 Pet. 512, Mr. 
Justice Strong says: ‘ We know of no principle of law or of equity 
by which a mortgagee has a right to claim the benefit of a policy 
underwritten for the mortgagor on the mortgaged property, in case 
of a loss by fire. It is not attached, or an incident to his mort- 
gage, It is strictly a personal contract for the benefit of the mort- 
gagor ; to which the mortgagee has no more title than any other 
creditor.’ 

“The same principles were affirmed in the case of Carpenter vs. 
The Providence Washington Ins. Co., 16 Pet, 503. In this case it 
is said: “Policies of insurance against fire are not deemed in 
their nature incident to the property insured; but they are mere 
special agreements with the persons insuring against such loss or 
damage as they may sustain, and not the loss or damage which any 
other person having an interest as grantee or mortgagee, or cred- 
itor, or otherwise, may sustain by reason of the subsequent de- 
struction thereof by fire.’ ” 


The Court held that McDonald had no right to the insurance 
money under and by virtue of his mortgage. 


ice 
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In Plympton vs. Ins. Co., 43 Vt., 497, a person having acquired 
title by levy of an execution upon premises insured by the execution 
debtor, was held not entitled to the proceeds of the policy in case of 
loss by fire. In that State, as in Connecticut, land is not sold on exe. 
cution, but appraised by, freeholders, and set off by metes and 
bounds, to satisty the execution. The execution creditor acquires 
title by operation of law, and by the levy acquires all his debtor's 
interest in the land; but a poliey of insurance was held not to be an 
interest In, or an incident of the land. 


So Judge Brown, in Gleasen vs. First Nat, Bank of Lapeer, 13 
ked., Rep., ae. BUYS so J had oceasion to apply the sume principle 
to a case where the owner of a vessel, injured by collision, sought to 
recover from the owners of the vesselin fault, which had been sunk 
by the collision, the amount of certain policies of insurance under. 
written upon her. The “* Phestiqo,’ 9 Cent., Law, J., 285: On exa- 
mining the lawin this case | became entirely satisfied that libellant’s 
lien upon the vessel for his damages did not attach to her policies of 
insurance, for the reason that the policies were written for the 
benefitof the owners, and not for that of the creditors of the vessel.” 


+. It is optional with an owner whether he will pay the premium 
which another party will demand to insure his interest in a ship. 
lle may prefer to stand as his own insurer; another part owner may 
prefer to pay the premium and be insured. If the ship is sent ona 
voyage, and is totally lost, in the act which causes ioss and damages 
to others, inside or outside of her, upon the claim of the appellants, 
while the owner who stood his own insurer would be discharged 
“by the surrender of his ship to the waves,” the part owner 
who had the foresight or prudence to insure his interest would lose 
not only his interest in the ship, bat also the premium which he had 
paid as the consideration of the contract, and also the trouble and 
expense of a protracted litigation, in which if. he was unsuccessful 
he would have to bear the loss, and if suceesstul recover tor the 
benefit of another. Such a rule * would discriminate to the disad- 
vantage of the small capitalist, who must insure with third persons, 
in favor of the mi/lionarre, whose extended means allow him to stand 
his own underwriter; and who, not receiving the amount of loss 
from third persons, would not be called on to pay it over to the ship- 
per; or to the disadvantage of the prudent in favor of the reckless.” 

* What matters it to the shipper, whether the ship was insured by 
the owner or a third party? What right can he claim in the one case 
more than in the other?” 

Vattson v. Menks, supra 170, 


If the rule of liability were to depend upon such contingencies, 
an arbitrary limit would seem more desirable. 

The entire exemption from damage by fire given by Sect. 4,282, 
also tends to show that insurance was not included in the amount of 
the owner's liability under Sect. 4,285. A shipmay be destroyed by 
fire with all her cargo, without the design or neglect of her owners, 
and be insured to her full value, which her owners recover, and yet 
they are not liable to the owners of the cargo. The steamer “ City 
of New London” was burned in the river Thames in November, 
I871, with a large cargo, She was insured against loss by fire, as 
was the “City of Norwich,’ yet her owners were not liable to 
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pay over the insurance money to the shippers. The “ City of Nor- 
wich” was burned with her cargo, The fire was caused by a negli- 
gent collision, and it is claimed that her owners should pay over the 
insurance. It would seem that if the law makers had intended that 
insurance should be incladed they would have done so in both cases, 


5. It is urged by counsel in one of the suits involving this ques- 
tion, that the Court should enforce the rule, that “he who asks eq- 
nity must do equity,” and urges that it is inequitable that the ship- 
owner should retain his insurance received in consequence of the 
loss of his ship, and the claimant iose all compensation by the loss of 
the ship. 

This reasoning assumes that the Court is administering equitable 
relief, and may therefore impose terms upon which they may deem 
it equitable to grant it. 

But the limit of liability is a matter of positive law. It springs 
from a rule of policy in relation to the encouragement of naviga- 
tion and commerce. The duty otf the Court is to determine what that 
limitis, and give the benefit of it without conditions. Judge Woodruff, 
in Wright vs. The Nor. & N. Y. Transportation Co., 8 Blatch., C. C., 
page 28, says: “If Congress had declared that the respondents 
should not he liable for losses sustained by collision, except LO the 
amount of their interest in the vessel in fault, and her treight then 
pending, no Court, whether of Admiralty, or Law, or Equity, could 
properly make a decree, which in terms would subject them to a 
larger liability, and thereby practically nullify the Statute.” * * * 
“It were better to say, if there is no Court which can give a decree 
in favor of the claimant, without violating the Statute, then no 
judgment or decree can be rendered.” P. 29. 


6. lt is further urged, “that considered as a question of com- 
mercial or maritime law, this Court will regard itself as free to 
adopt that rule, which it shall on the whole consider most wise and 
just, in view of all the principles and interests affected, and in view 
of all the bearings of the matter.” It is respectfully submitted 
that what it shall deem most wise and just, will be exactly the rule 
which the Statute prescribes. 

[It belongs to another department of the government to declare 
what the law shall be; this tribunal will fully meet its responsibili- 
ty and discharge its duty, when it ascertains and determines what 
the law 7s. “ To declare what the law is, or has been, is a judicial 
power; to declare what it shall be, is legislative.” 


Ohovlen wes. Blackledge, 7 (1 : 


7. The proper rule of interpretation of the statute is of importance, 
and justly so regarded by both sides to the controversy. 

On behalf of the appellants attention is called to the rigor of the 
common law, by which ship-owners were held liable for the torts 
of the master and crew, under the doctrine of respondeat superior, and 
as common carriers were liable forall losses not occasioned “ by the act 
ot God or the public enemies,” and that the Statute being in deroga- 
tion of the common law should be strictly construed against the 
ship-owner, and liberally in favor of the claimant. 
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On the other hand we claim that the history of the law, and the 
reason for its enactment, shows that it should be fairly construed for 
the furtherance of the object in view. The reason was “to encour. 
age persons to become the owners of ships,” and to encourage navi- 
vation and commerce. 

The common law rale in all its severity, unqualified by legislation, 
became the law of this country. 

The case of the “ Lexington” was decided in 1848. 


The New Jersey 5S. N. Co. v. The Merchants Kank, 6 How, 344 


And was tollowed by the Act of IS85l. 

Between the loss of the ** Lexington” by fire in January, 1840, and 
the passage of the Act, the ship “ Henry Clay,” a large and costly 
ship lying at her wharf in New York, having nearly completed her 
lading, took fire from some cause and was burned with a cargo al- 
ready laden, amounting to nearly half a million dollars. The own. 
ers were held liable. ‘These two disasters, and the alleged hardships 
of the law led to the passage of the Act. 

Previous to this, and as early as 1818 and 1821, the Legislatures 
of the States of Massachusetts and Maine had enacted similar laws. 

Such Acts are regarded as in harmony with, and as carrying out 
the principles of the laws and ordinances of maritime Europe. 


?. 1 ’. ™, = : 
StipSeat \ yinan, Day o> ee 


The whole object of such legislation professedly and necessarily 
was, by decrease of liability of those upon whom no personal 
fault could be charged, to promote that commerce which an enlight- 
ened policy should seek to foster. 

The object of the Act being so clearly exhibited in its history, and 
it being the liberal offspring of an enlightened policy, liberal con- 
struction, were such necessary, should be given it that its object 
may be attained. That such should be the construction of such a 
Statute, under time-honored rules, and every rule that can possibly 
apply is without doubt, 

) Bae. Abr., 251 
Chamberlain The W.:T. Coa, 44 N. ¥., 205. 


In this case the Court said; “This is not in any sense a penal 
statute, nor is it in any way derogatory to natural right, and hence | 
know of no rule of law that requires that it should be strietly con- 
strued. {t is true that it changes the common law, but there can be 
no reason for applying the rule of strict construction to the vast 
body of statute laws which change the common law. ‘The prior 
law, whether it be statute or common law, is to prevail, unless the 
subsequent statute, by a fair and proper construction, repeals or 
modifies it. This statute is rather a remedial statute. It was en- 
acted to remedy the rigor of the common law, which it was deemed 


unwise, on grounds of public policy, to continue. It should there- 


fore be construed, if not liberally; at least fairly, to carry out the 
policy whieh it was enacted to promote.” 

But we need not look around for authorities as to the principles 
by which this Act should be viewed and construed. This Court, 
from the case of the “City of Norwich,’ 13 Wall, to the case of the 
Prov., & N. ¥. 8. 8. Co.. v. Hill Mfg. Co., 109 U. S. 578, has mani- 
fested no hostility to the Act; but on the contrary has construed 
and applied its provisions in a liberal spirit, and in a manner to 
promote the great and important benefits which it was intended to 
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confer upon the shipping interests of the country. The rules adopt- 
ed by this Court supplemented the provisions of the Statute, and 
for the first time rendered it really available in cases where it was 
necessary to bring claimants into concourse. 

In the Case last referred Lo, page DRA. this Court Says: : in those 
provisions of the Statute we have sketched in outline a scheme of 
laws and regulations for the benefit of the shipping interest, the 
value and importance of which to our maritime commerce Can hard- 
ly be estimated. Nevertheless the practical value of the law will 
depend on the manner in which it is administered. lf the Courts 
having execution of it administer it in a spirit of fairness, with 
the view of giving to ship owners the full benefit of the immunities 
intended to be secured by it, the encouragement it will afford to com. 
mercial operations (as before stated) will be of the last importance ; 
but if it is administered with atight and erudging hand, construing 
every clause most unfavorably against the ship owner, and allowing 
as little as possible to operate in his favor, the law will hardly be 
worth the trouble of its enactment.” 


8. Reference is made to the debates in Congress when the Act 
was upon its passage. In relation to such reference for aid in the 
interpretation of statutes, Taney, U. S., in civing the opinion of this 
Court, in Aldridge v. Williams, 5 How., 24, says: 

“In expounding this law the judgment of the Court can not, in 
any degree, be influenced by the construction placed upon it by in- 
dividual members of Congress, in the debate which took place on its 
passage, nor by the motives or reagons assigned by them for support- 
ing or opposing amendments that were offered. The law, as it passed, 
is the will of the majority of both Houses; and the only mode in 
which that will is spoken, is im the Act itself; and we must gather 
their intention from the language there used, comparing it, when 
any ambiguity exists, with the laws upon the same subject, and look- 
ing, if necessary, to the public history of the times in which it was 
passed.” 

It has been held by this Court, in construction of this Act of 1851, 
that the debates in Congress could not affect its construction. The 
proviso at the close of the Act, that it should not apply to vessels 
employed in “ inland navigation,’ was added for the express purpose 
of excluding the western lakes from its operation. 23 Cong. Glols 
713-718. And yet this Court held in Moore v. The Am. Transp. Co., 
24 How. 1, that the Act did apply to vessels navigating those lakes. 

So Woodruff, J., in his opinion, holding that the Act only limited 
the liability of sbip-owners as common carriers, and did not apply to 
limit their liability for damages.to other ships by collision, relied 
largely upon the debates in Congress, upon the passage of the 
Act; but his decision was reversed by this Court, relying upon the 
provisions of the Act. 

See his opinion, 8 Blatch., C. C., 21. 


IT. 


By the general Maritime Law, the ship-owners, (if personally free 
from blame), were not liable for the negligent or wrongful acts of the 
master and crew, beyond the amount of their interest in the ship. 
So that if they surrendered the ship they were discharged. 

Norwich Co. v. Wright. supra, 116, 
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The review of the authorities upon this question, made by Judges 
Kane, benedict and Brown, and by Mr. Justice Strong, in the cases 
which have been cited, leaves little room for discussion; and we refer 
to the citations and reasons given in those opinions. 


In the Norwich Co. v. Wright, supra, this Court, after quoting the 
language of Pardessus, as follows: ‘“ Pardessus says: ‘ The owner is 
bound civilly for all delinquencies committed by the captain, within 
the scope of his authority, but he may discharge himself therefrom by 
abandoning the ship and freight; and if they are lost, it suffices for bis 
discharge, to surrender all claims in respect of the ship and its freight,’ ”’ 
adds, ** such as insurance. ' 

These words thus added are a statement not of the views of the 
Supreme Court on this point, but of Pardessus. The question was 
not before the Court for decision, and was not decided. 

The words which are taken from him uppear to be taken from an 
early edition of his Droit Commercial. In the edition of 1841, the 
language quoted is not found. In that edition Pardessus says: “ The 
law authorizes the owner to free himself by surrender of ship and 
freight, not only from civil responsibility for acts and torts of the 
captain, but also from all contracts relating to the ship and the expedi- 
tion.” And he adds: “* As the owner must surrender the freight, we 
think that, if he has received it in whole or in part, he must bring in 
the amount. We have even brought ourselves to the belief that, if the ship 
was insured, the creditors to whom the surrender is made would have 
the right to demand the amount of the insurance, for the same reason 
which has led us to say that the acquirer of a thing insured has the 
right to the amount due from the insurer, in case of loss: in fact the 
surrender is a transfer of property, or giving in payment.” 

This language indicates plainly that, however clear may have been 
the views of Pardessus, when the earler editions of his book were 
published, at this time there was a doubt in his mind of their correct- 
ness, or at least of their universal acceptance; and as will be seen be- 
low, such doubt was well justified. 

But whatever be the weight of Pardessus on this question, he 
stands alone; and against him are numerous and far more weighty au- 
thorities. 

The language of Boulay Paty, on this subject, referred to by Judge 
Be ‘nedict, is worthy to be quoted : 

‘The product of the insurance is the price of the premium which 
the ship-owner has paid to insure the ship. This premium is not 
boun | “as i security for debts and obligations contracted by the cap- 
tain; the law expressly binds the ship and freight to that. The Code 
of Commerce gives to shippers a lien only on ship and freight, conse- 
quently they have none on the insurance. In general the ship is not 
represented by the insurance, which, after the loss of the ship, becomes 
a right existing by itself, which gives a direct personal action in favor of 
the insured. 

‘* All these principles, besides, agree with equity and the well under- 
stood interests of ¢ Ommerce. W sshanmt this rule, indee d, insurane eS 
on the hull of a ship would become illusory for her owner, since he 
would have no way, even by stipulating for a guaranty against bar- 
ratry of the master, which it is customary to do, to protect himself 
against any other loss than that of the premium, which, however, is 
both the object of insurance and the motive for the payment of the 
premium.” 

Poulay Paty. Vol. 1, p, 267. 
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Boulay Paty sustains his views by ‘the high authority of Valin. 
Other authorities are to the same effect. 


“ The surrender of the ship and freight does not extend to the 
insurance which the owner has put upon the ship. vonsequently 
the borrower on bottomry, who has made a surrender, is not bound 
to account to the lender for the product of insurance on the ship.” 

De Vilienouve ct Massec Dictionaire du Contenticeux Commercial 
Word, Armateur, £18, 

“ The owner can free himself by the surrender of the ship and 
freight, unless the captain has acted as the agent of the owner in 
commercial operations for owner’s account. 

‘The owner can surrender his part of her, if he is part owner. 
But he is only bound as far as the ship and freight, and not as to 
his other property, because the captain can bind him ouly in relation 
to the thing of which he has the control ; nor as far as the amount 
of the insurance which he has obtained, because that is the repre- 
sentative of a premium paid personally by him.” 

Kloy et Geuerrand 
Des Capitaines, Maitres et Patrons, p. 720 

“In the discussion raised by the presentation of the proposed Law 
of 1841, some Courts, especially that of Aix, demanded that the 
surrender should include, besides the ship and the freight, the 
amount of the insurance which the owner had procured. This 
claim, which had already made its appearance before the tribunals, 
had been formally condemned. Insurance, as had been said by the 
Court of Rennes, is the price of the premium paid by the insured, 
and this price can not be bound to guarantee obligations contracted 
by the captain, to which the law pledges expressly only the ship and 
the freight (Rennes, May 12, 1822). 

‘* Nevertheless, the proposition was reproduced with force in the 
Chamber of Peers. Its adoption, it was said, would save lenders 
and shippers from the consequences of an agreement between the 
captain and the owner, who had been, by his insurance, relieved of 
his interest, to borrow or sell cargo in order to repair a worthless 
vessel, 

“ But this proposition was not accepted. The opinion of the ma- 
jority, as appears from the discussion, was that the relations estab- 
lished between the owner of the ship and the lenders or shippers 
ought to remain entirely independent of the contracts of insurance 
which each of them could make ; that the obligation to surrender 
the amount of the insurance would only amount to forbidding the 
owner from insuring his ship,.as he was already forbidden to insure 
his freight ; for to deprive him of the benefit of the insuranve would 
be to forbid his insuring ; and that such a system would make the 
new law barren for ship-owners.”’ | 

Bedarride, Du Commerce Maritime, Vol, | 
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It was doubtless this discussion and this result, that led Pardessus 
in his edition of 1841 (the same year) to use language which 
conveys clearly the impression that he was expressing only his own 
opinion. 
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In addition to the sections of Caumont’s Dictionaire du Droit 
Maritime, referred to in the opinion of the District Court, we refer 
also to sections 57 and 58. 

The 7th section of the same article states the earlier authorities for 
the general ruie, as follows : 

* The ordinance of 1681, and the jurisprudence of the Parliament 
of Aix, while it had authority, decided that the owner never exposed 
anything but his ship to the chances of navigation; that is to say, 
his sea property and not that of the land. So taught also Loccenius 
and Vinnius ; Decree of Parl, of Atx, 18 May, 1761, E’merigon, 


chap. 4, Section 4, § 5; Consul. de la Mer. ch. 194 and 230; Grotius 


Lib. 2, ch. 11 and 15: Stypmann, part 4, ch. 15, No. 120; Kurieke, 
Quest. 21, Pothier, Treat. on Obligations, No. 451 and Charter 
parties ; Boulay Paty 1, 270; Dayeville 2, 111; Fremery, p. 189; 
Court of Cassation, 9 March, 1814; at Rennes, 16 Jan., 1821: at La 
Haye, 4 Nov., 1824; at Marseilles, 20 Sept., 1831. 


Lil. 


Prior to 1851, the unlimited liability of the common law was in 
force in the United States, in all its rigor. 

When public policy and the interests of navigation and commerce 
required a change from the rule of unlimited liability to some rule 
of limited. liability, Congress had fuil power to adopt such rule as 
in its wisdom seemed wisest for us as a Nation. 

On one hand was the well-known and generally accepted rule of 
the general Maritime Law. 

On the other was the rule of the English Statutory Law. 

Congress could adopt either or neither, and establish some rule 
better adapted to our circumstances. : 

Upon a careful review of the whole matter, this Court said, (13 
Wall., 127,): ** We do not hesitate to express our decided convic- 
tion, that the rule of the Maritime Law on this subject, so far as 
relates to torts, was intended to be adopted by the Aet of 1851.” 

In * The Scotland,” supra p. 29, the Court says: “ But while the 
rule adopted by Congress ts the same as the rule of the general Mar- 
itime Law, its efficacy as a rule depends upon the Statute, and not 
upon any inherent force of the maritime law *** Therefore, whilst 
itis now a part of our maritime law, it is, nevertheless, statute 
law, and must be interpreted as such.” 

The question then recurs, whether by the Statute the rule of lim- 
itation of liability for torts, by the general Maritime Law, which in- 
cluded the ship and pending freight, and which was discharged by 
their surrender, and if they were totally lost, the liability was dis- 
charged, was the measure of liability under our Statute which pro- 
vides for such limitation of liability and surrender. 

The fact that the rule was adopted which prevailed in the Mari- 
time Law, would furnish persuasive evidence that the rule as under- 
stood and practiced at the time furnished a “ key to unlock the 
meaning” of our Statute, if there was any ambiguity in it requir- 
ing such unlocking. On the other hand, if the language of the 
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Statute plainly included a surrender of insurance as well as ship 
and freight, the Statute must control, and the rule of the Maritime 
Law would not be adopted in that respect. And upon the construc- 
tion of the Act itself, upon the words therein used, taken in * their 
natural, plain, obvious and ordinary signification and import,’—(1 
Knet Com., 462) we respectfully submit that the Statute fails to in- 
clude insurance, Whether the Maritime Law did or not, as held by 
Mr. Justice Blatchford in Thommesen v. Whitwill, spra, and Jus- 
tice Strong in this case, and by the District Judges in the cases cited, 
and that in view of the Maritime Rule, if it had been intended to 
include insurance, it would have been mentioned in the statement 
of the measure of liability, and in the clause for surrender, so that 
not only ship and freight, but insurance should be surrendered, to 
“be deemed a sufficient compliance with the provisions of the Act.” 


FOURTH, 


The Commissioner found the value of the steamer “in = the 
situation and condition she was in after the collision and before she 
was raised,” to be $2,500. He arrived at this by taking the testi- 
mony as to her value after she had been raised and taken to New 
York, which was $25,000, and deducting therefrom $22,500—being 
the sum it actually cost her owners (record, p. 57) though it cost the 
salvors who raised her a much larger sum of money. 

If the value of the wreck in the situation and condition it was in 
after the collision, as this Court has held, is the limit of the liability, 
this valuation must be unexceptionable. 

In the insurance cases the value of the wreck when raised was 
found to be $22,000—the sum paid the salvors for the work. = It 


cost them over 340.000 to raise her. 


FIFTH. 


The appellants excepted to so much of the conclusions of law as 
is embraced in the words following, viz. 

** | think, therefore, the owners are not answerable to any extent 
for freight wholly lost, though it was pending at the time of the col- 
lision, for it had no value immediately after.” 

The finding was, that * The freight thereon pending amounted to 
S600, but none of it was earned or received by the ship-owners.”’ 

In his opinion the learned Justice said: ‘It is true, that sum 
($2,500) is the value of the vessel alone without any thing added 
for freight. But no freight was earned. Six hundred dollars was the 
amount pending at the time of the collision, but it was of no value. 
Had the owners selected the other mode of discharging their lia 
bility, that of surrendering or transferring the vessel and freight to 
a trustee, the fact that there had been six hundred dollars of freight 
pending would have been of no importance. The value of the 
subject transferred would have been only that of the vessel, the 
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same as that which the District Court fixed for apportionment. The 
transfer of the freight would have been the transfer of a valueless 
thing.” 

17 Blatch., C, C., 232. 


In deciding that the Admiralty Rule instead of the English Rule 
was adopted by the Act, and alluding to the fact “that no freight 
ever probably accrued, as the cargo was never delivered in New 
York,” this Court clearly indicated that in that event there was 
nothing to be included. for freight in fixing the amount of liability 
in this case. 


SIXTH. 


it may be claimed here as it was in the Cireuit Court, that there 
was no power in the Court to make that part of the decree which 
enjoined the libellants from the further prosecution of their suits 
against the steamer, and against the stipulators and their sureties, 
saving however the right of the libellants or plaintiffs in any such 
action to proceed therein for the collection of any costs to which they 
may be entitled in such action. 

it follows as a matter of course that a proceeding, the result of 
which is to free the owner of a vessel from liability, must have the 
effect to free’ the vessel from any lien for such liability. It would be 
idle to say that the owner of a vessel might take proceedings to free 
himself from liability by substituting a sum of money for the vessel, 
if the vesse} still remained liable, or was not by the same _ proceed- 
ing relieved from any proceedings taken against her to enforce a 
lien for such liability. 

The result of these proceedings, taken nune pro tune, must be to 
discharge the steamer from all liability, mune pro tune. It follows 
as a matter of course that the Court must stop all further proceed- 
ings on the part of the various libellants to enforce liens which they 
claim on the vessel ; and it does this of its own inherent power as a 
Court of Equity. The power given by the rule of the Supreme 
Court to stay proceedings in suits against the owners is not a res- 
triction of that power, but an extension of it. 

We refer, also, to the opinion of Mr. Justice Strong upon this 
point, 
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FINALLY, 


lt seems clear that all the questions of any importance which have 
been raised on this appeal, are disposed of by the decision of this 
Court in Norwich Company v. Wright, except the question whether 
by our Statute, the owner is compelled to bring in the amount of his 
insurance. 
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That question, whether tested by the natural, fair and ordinary 
or by the rule of 

correctly decided 
be affirmed, with 


signification and import of the terms of the Act, 
the Maritime Law, we respectfuliy submit, was 
by the Circuit Court, and that the decree should 
costs. 

J. W. C. LEVERIDGE, 


Proctor tor Respondents ‘ 


JEREMIAH HALSEY, 


Advocate. 
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s more conformable to principle, and that the trans- 
fer or subrogation of which Valin speaks is not admis- 
sible. The axiom subrogatum tenet locum subrogati 
should be understood as applicable, when the 
thing has been changed into something else by the 
owner, who has received the other thing in its 
place, as in the case when the owner of a ship has 
sold it, it is certain that the lien is trarisferred ac- 
cording to undoubted law to the price. But when 
the thing is perished in the hands of the debtor, 
certainly all lien is extinct. (L 8 ff guibus modis 
pignus vel hypotheca solvitur.) Is it possible to 
suppose that an insurance, which is an agreement, 
foreign to the creditors holding liens, which has 
been effected between the owners and a third party, 
can have the effect to bring again into life the lien 
on tbe ship ¢ 

Cannot it be said, moreover, that it is here as in 
case of the law de pigneraticia actione, where it is 
held that the creditor who has a mortgage upon the 
timber has no lien upon the ship, built from that 
same timber, because the Jaw says the ship is one 
thing and the material, out of which it has been 
constructed, is another’ A/iud est materia aliud 
est navis. There is incontestably a greater affinity 
between a ship and the sticks of timber used in its 
construction, than between that same ship and a 
sum of money due from the underwriters. We 
must therefore decide with Emerigon, that in the 
supposed case the amount of the insurance belongs 
to the body of the creditors. Our opinion is 
founded upon that of M. Delincourt, dans ses In- 
stitutes de Droit Commercial, p. 186, from which 
we draw these arguments. (Droit Com. Mar. 
Boulay Paty, vol. 1, p. 185. Edition, 1834.) 

It is very true that during the existence of the 
risk the insurance is accessory to the thing insured, 
but after the loss of the ship the insurance becomes 
aright existing by itself, which gives a direct per- 
sonal right of action in favor of the insured, or the 
body of his creditors, or the holder of the policy, if 
there has been an assignment of the insurance to a 
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plus conforme aux principes, et que la translation 
ou subrogation dont parle Valin n’est pas admis- 
sible. L'axiome subrogatum tenet locum subrogati 
doit s’entendre du cas ou la chose a été transmise a 
un autre par le propriétaire qui a recu une autre 
chose ala place, comme si dans l’espéce le pro- 
priétaire du navire l’avait vendue, il est certain que 
le privilége sur le navire se transférait de plein droit 
sur le prix. Mais quand la chose est périe, dans 
la main du débiteur certainement tout privilége est 
éteint. (LS ff guibus modis pignus vel hypotheca 
solvitur.) Est-il possible de supposer qu'une as- 
surance, qui est une convention étrangére aux 
créanciers privilégiées, qui est passée entre les pro- 
priétaires et un tiers eut l’éffet de faire revivre 
le privilége sur le navire ? 


Ne peut-on pas djre, dailleurs, qu’ilen est ici 
comme dans l’espéce de loi de pigneraticia actione 
qui décide que le créancier qui a une hyphothéque 
sur des bois n’en aaucune sur le navire construit 
avec ce méme bois, parce que, dit la loi, autre chose 
est le navire, autre chose est la matiére qui a servi a 
le construire. Aliud est materia aliud est navis. 
Il y aincontestablement plus d’affinité entre un 
navire et les piéces de bois employées a sa construction 
qu’entre ce méme navire et une somme (d’argent due 
par les assureurs. If fant donc décider avec Eméri- 
gon que dans le cas proposé le montant de lassu- 
rance appartient ala masse des créanciers. Notre 
opinion est fondée sur celle de M. Delincourt dans 
‘* Les Institutes de Droit Commmercial,’ p. 186, 
d’oti nous tirons ces arguments. (Droit Com. Mar. 
Boulay Paty, vol. 1, p. 135. Edition 1834.) 


Il est bien vrai que pendant le cours du risque 
assurance est l’accessoire de la chose assurée, mais 
apres la perte du navire assurance devient un droit 
existant par lui-méme, qui produit une action 
directe, personelle, en faveur de l’assuré ou de la 
masse de ses créanciers ou du porteur de la police 
s'il yaeu cession de l’assurance 4 un tiers avant sa 


: SK, the tnsuran nce, notwithstanc ng ws de- 
cabhines on the thing insured, isa 8 | credit 
liable to cease, and which belongs neither to the ee 
material men nor the mechanics. (Ibid, 136, 7.) 

If the articles lost were represented by the sum in- 
sured, the insurance ought to be represented by the 
re-insurance. Nevertheless, it has been seen above 
(Vol. 1.) that the person originally insured has no 
power to bring a direct action upon, nor has he a 
lien upon the re-insurance. Therefore the transfer 
or subrogation, of which M. Valin speaks, is not 
admissible. (Traité des Assurance et des contrats 
i la grosse d’ Emérigon par Boulay, Paty, Vol. 2, p. 
615, Edit., 1827.) 

The first contract exists, as agreed upon, without 
substitution or change. The re-insurance is abso- 
lutely foreign to the person obtaining the original 
insurance, with whom the re-insurer has contracted 
no kind of obligation. The risks which the insurer 
took form between him and the re-insurer, the sub- 
ject of re-insurance, which is a new contract entirely 
distinct from the first, which not the less exists in its 
full force. See, therefore, why the premiums of re-in- 
surance can be more or less than those of insurance. 
* * * This thing does not at all concern the person ” 
originally insured, who is in no respect involved in " 
the new contract. It follows from this principle that 
the person orginally insured can bring no direct ac- 
tion upon, nor has any lien upon the re-insurance. 

(Ibid, Vol. 2, p. 252.) | 

The shipowner who abandons the ship and 
freight to free himself from liability to the shipper, 
whose goods have been sold by the captain, is not 
compelled to include the amount of the insurance. 

(Le Cog c. Tirevert, Sirey de Villeneuve, etc., Vol. 
7, Part 2, p. 11, for the years 1822-24.) 

When the captain has been obliged to sell part of 
the cargo in the course of the voyage to repair the 
ship, the owner is held personally responsible to y= 
the shippers and forwarders for the value of the 


assurance, mi fie Sa dependance Ue TL CMOS 
assurée, est une créance conditionable susceptible 
de cesser et qui n’appartient ni aux fournisseurs 
ni aux ouvriers. (Ibid, 136, 7.) 


Si les éffets perdus étaient representés par la 
somme assurés, assurance devrait étre représentée 
par la ré-assurance. Cependant on a vu supra 
(tome 1) que l’assuré primitif ne peut exercer sur la 
ré-assurance ni action directe ni privilége. Ainsi la 
translation ou subrogation dont M. Valin parle 
n’est pasadmissible. (Traité des Assurances et des 
Contrats 4 la Grosse d’ Emérigon, par Boulay Paty, 
édition 1827, tome 2, p. 615.) 


Le premier contrat subsiste tel qu'il a été concn, 
sans novation ni altération. La ré-assurance est 
absolument étrangére a lTassuré primitif, avec 
lequel le ré-assureur ne contracte aucune sorte 
d obligation. Les risqnes que l’assureur avait pris 
forment entre lui et le ré-assureur la matiére de la 
ré-assurance, laquelle est un contrat nouveau totale- 
ment distinct du premier, qui n’en subsiste pas 
moins dans toute sa force. Voila pourquoi les 
primes des ré-assurances peuvent étre moindres ou 
plus fortes que celles des assurances. * * * La 
chose ne concerne en rien l’assuré primitif, lequel 
n’est point intervenu dans ce nouveau contrat. II 
suit de ce principe que lassuré primitif ne peut 
exercer ni action directe ni privilége sur la_ ré- 
assurance. (Ibid, tome 1, p. 252.) 

L’armateur qui abandonne le navire et le fret 
pour se libérer envers le chargeur dont la marchan- 
dise a été vendue par le capitaine, n’est pas tenu 
d’y comprendre le prix de Passurance. (Le Cog c. 
Tirevert. Sirey de Villeneuve & Casette, tome 7, 
partie 2, page 111, Ans 1822-24.) 

Lorsque le capitaine a été obligé de vendre partie 
de la cargaison dans le cours du voyage pour le 
radoub du navire, le propriétaire est tenu personelle- 
ment envers les chargeurs ou expéditeurs du_ prix 
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bel: balete aT ship ¢ Te’ Dh '4 i ." (Ss. 
De v., Ma for years 1825-27, out “j pew 641.) 


Also, when the captain has been obliged to borrow 
on bottomry in the course of the voyage, for the re- 
pairs of the ship, etc. (8S. De V., etc., for the year 
1883, part 1, p. 353.) 


Also, when the captain has been obliged to borrow 
on bottomry * * * for repairs, etc. (S. De V., 
etc., for the year 1834, part 1, page 516.) 


There was a case to same effect when the captain 
had pledged the cargo. (RoyalCourt at Rouen, 8. 
De \V., etc., for the year 1882, part 2, p. 159.) 


(The three above cited decisions by the Court of 
Cassation, which held the owners bound for the con- 
tracts of the captain, were discussed by the Legisla- 
ture, when the law of 1841 was enacted, which put 
an end to further contention in favor of the rule 
held in those cases, and extended discharge on 
abandonment to contracts as well as torts. ) 


The owner or outfitting owner of a ship may 
however, withdraw himself, by surrender, from all 
responsibility for the acts of the captain, even when 
the ship has entirely perished in the disaster. For 
the passengers, as for all others interested, the value 
of the ship itself forms all the guaranty required 
from the owner, and even if under the circumstances 
that guaranty is worthless, that is the inevitable re- 
sult of the nature of the contract, and of the pecu- 
liar character of the facts which have occurred. 
(Ibid, for year 1862, Part 2, p. 243.) 


The special lien upon ship and freight which arti- 
cle 274 of the Code of Commerce accords for wages 
to sailors and crew, disappears: necessarily in de- 
fault of the object upon which it could take effect, 


d’en faire le paiement par abandon du navire et du 
fret. (Wulfrand—Puget o. Mercier. Sirey de Ville- 
neuve, vol. 8, Ans 1825-27, part. 1, page641. Cour 
de Cassation. ) 

Ainsi, lorsque le capitaine a été obligé d’em- 
prunter ala grosse dans le cours du voyage pour le 
radoub du navire, ete. (Chicallat co. Levavasseur. 
Sirey de Villeneuve, An 1833, part. 1, page 353. 
Cour de Cassation. 

Ainsi, lorsque le capitaine a été obligé d’em- 
prunter a la grosse * * * pour le radoub, etc. 
(Tourrel c. Fabry. Sirey de Villeneuve, An 1834, 
part. 1, p. 516. Cour de Cassation. ) 


Le propriétaire ou armateur d’un navire peut, du 
reste, se soustraire par délaissement a la responsa- 
bilité des faits du capitaine,‘ alors méme que le 
navire aurait entiérement péri dans le sinistre. Pour 
les passagers comme pour tous les autres intéressés 
le valeur du navire lui-méme forme toute la garantie 
due par l’armateur, et que si, par les circonstances, 
cette garantie est sans avantage c’est la un résultat 
inévitable de la nature du contrat et du caractére 
spécial des faits intervenus. (Risk All. Effendi c. 
Compagnie Marseilles, etc., Sirey de Villeneuve, 
1862 partie 2, page 243.) 

Le privilége special que Part. 274 C. Comm. ac- 
corde aux matelots et gens d’équipage pour les 
loyers sur le navire et fret, s@évanouit nécessaire- 
ment a défaut d’ objet sur lequel il puisse s’exercer, 


"a VINCE UY sReyebatete imen oT ship and treight....(s 
ed freight for several intermediate trips, as well as 
the insurance, in case of the loss of the ship. * * * 
Conceding that that exceptional situation becomes 
prejudicial to the sailors * * That the difficulty is 
quite likely to be aggravated by the new extension 
of maritime and commercial relations ; nevertheless 
it is not the province of the cowrts to remedy it. (St. 
de V. for year 1867, Part 2, p. 2, Court Imperial, 
etc.) a 


The abandonment of the ship and freight by the 
owner or outfitting owner can be made at any stage 
of the cause, so long as he has not renounced. (S.de 4 
V. for year 1867, Part 1, p. 357, Court of Cassation. ) 


Inasmuch as it is in fact established by the judg- 
ment contested, Ist. That the sum of 46,803 frances 
paid by the sureties was to release the ship from 
seizure and embargo; 2d. That the sureties con- 
tracted with the captain alone; 3d. That it was in 
consequence of the faults of the captain and for 
him that the sureties bound themselves; 4th. That 
Merlin, the shipowner, was a complete stranger to 
the contract—inasmuch as the transaction so de- 
scribed was within the application of article 216 ; 
that consequently, in sustaining the abandonment 
of the ship and freight, consented to by the outfit- 
ting owner of the ship, Le Moise, the judgment dis- 
puted has neither violated nor wrongly applied the 
articles invoked by the appeal, the appeal is dis- 
missed. (Poisson v. Merlin, 8. de V., 1869, Part 1, 
p. 473, Court of Cassation.) 

The shipowner is civilly responsible for the re- 
sults of a shipwreck caused by the negligence of the 


| captain. Therefore the owner can be adjudged to 

| . pay damages and an annuity to the widow and 

| children of a chief engineer of the wrecked ship, lost , 

4 

| wah * 


in the wreck; but in such case the owner can re- 
lieve himself from all responsibility by abandoning ' 
the ship. (D’Orbigny e¢ a/ v. Guerin, 8. de V., etc., 

for the year'1876, Part 2, page 214, Court of Cassa- | 
tion. ) ; 
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le fret acquis dans plusieurs ‘navigations ‘inter- 
médiaires, ainsi que le montant de l’assurance, au 
cas du perte du navire. * * * Considérant que 
cette situation exceptionelle devient préjudiciable 
aux matelots. * * * Que cette difficulté peut 
encore étre aggravée par l’extension nouvelle des 
relations maritimes et commerciales, mais qu’ il n’ ap- 
partient pas aux tribunaux d’y rémédier. (Admi- 
nistrateur de la Marine o. Syndic Union Maritime, 
Sirey de Villeneuve, 1867, partie 2, page, 2, Cours 
Impériales, ete. ) 

L’abandon du navire et du fret parle propriétaire 
ou armateur peut étre faite en tout état de la cause 
tant que celni-ci n’a pas renoncé. (Sarrat c. Les 
Messageries, etc., Sirey de Villeneuve, 1867, partie 1, 
p. 857. Cour Cassation. ) 

Attendu qu'il est constaté en fait par larrét 
attaqué : lo. que la somme de 46,8038frs. payée par 
les cautions, était pour dégager le navire d’ une 
saisie et d'un embargo; 20. que c'est avec le capi- 
taine seul que les cautions ont été contractées ; 
30. que c'est par suite des fautes du capitaine et 
pour lui que les cautions se sont obligées; 40. que 
Merlin, propriétaire du navire, est resté compléte- 
ment étranger au contrat. Attendu que lopération 
ainsi définie rentrait dans l’application de l’art. 216, 
que dés lors, en validant |’abandon du navire et du 
fret consenti par larmateur du navire Le Moise, 
Varrét n’a attaqué ni violé ni faussement appliqué 
les articles invoqués par Je pouvoir. Rejetté. (Pois- 
son ©. Merlin, Sirey de Villeneuve, 1869, partie 
1, p. 473, Cour Cassation. ) 

L’armateur est civilement responsable des suites 
d’un naufrage causé par l’imprudence du capitaine. 
Ainsi, l’armateur peut étre condamné a des dom- 
mages-intéréts et a une pension envers la veuve et 
les enfants du maitre mécanicien du navire naufragé, 
mort dans le sinistre ; mais l’armateur, en pareil cas, 
peut se soustraire a toute responsabilité en aban- 
donnant le navire. (D’ Orbigny. etc., c. Guérin, Sirey 
de Villeneuve, 1876, partie 2, p. 214, Cour Cassa- 
tion. ) 


s 388. Is the owner held to include in the abandonment 
the amount of the insurance? 

The solution of that question interests vitally the ship- 
owner, for it may be said that on it depends his ruin or his 
fortune. (Quotes Persil’s proposed amendment to § 216), 
“also the insurance’ (quotes from Camille Périer’s argument 
against it in the Chamber of Peers. “If the abandon- 
ment of the insurance ought to be the necessary conse- 
quence of the abandonment of the ship what more the 


ship-owner could not lose now because the law has limited 


his responsibility he would lose upon the ship, for in case of 


abandonment its value would be irrevocably lost for him 


without any mitigation since the prudence which should 


make him insure it would profit other people.” (Session of 


Mar. 20, 1841; Moniteur of Mar. 23, p. 713.) Dalloz, who 
reported for the committee in the Chamber of Deputies, 
quotes Lehir; also Caumont. 

Pouget, vol. 2, pp. 415-419, edition 1858—Principes 


de Droit Maritime. 


} Be 
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388.—L’armateur est-il tenu de comprendre dans Il’aban- 
don le montant de l’assurance? 

La solution de cette question intéresse vivement l’arma- 
teur car ou peut dire que c’est d’elle que depend sa ruine ou 
sa fortune. (Quotes Persil’s proposed amendment to 216.) 
Ainsi que l’assurance. (Quotes from Camille Perier’s argu- 
ment against it in the Chamber of Peers.) “Si l’abandon 
de l’assurance doit étre la consequence nécessaire de l’aban- 
don du navire ce que l’armateur ne perdrait plus désormais 
parce que la loi aurait limité sa responsabilité il le perdrait 
sur le navire car dans le case d’abandon sa valeur serait 
irrévocablement perdue pour lui lans aucune atténuation 
puis que la prévoyance qui la lui aurait fait assurer pro- 
fiterait a d’autres. (Seance du Mar. 20, 1841; Moniteur du 
Mar. 23, ’41, p. 713.) 

Dalloz, reporteur commission chambre des députés (in his 
speech quotes Lehir and Caumont). Principes de Droit 


Maritime, par Pouget, Tome 2, pp. 415-419, edition 1858. 
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Supplemental Brief (In Reply) for Appellants 
Wright, et al. 


—_-—— > @~<+ —-- 


The Brief filed by the appellee narrows the ground of 


controversy ’ 


I. It admits (p. 10) that the “limitation which the stat- 
ute gives" is the limitation of the maritime law, and that 
‘by that rule the owner’s liability was limited to the value 
of his interest in the vessel and her freight, viz.:—to that 
value which the owner would have been compelled, under 


the general maritime law, to surrender in order to be dis- 


charged from lhability.” 


~ ya ee Ole 


ee 


; It also admits (p. 12) that the “ value’ contemplated by 
the statute is the same value that the creditor would be 
entitled to receive if the vessel, in specie, had been trans- 


ferred at the time of such payment of value. 


Its contention is, therefore, reduced to this—that, inas- 
much as the owner might have transferred the steamer, or 
paid its value, for the benefit of the creditors in April, 1866, 
when she was lying on the bed of the Sound, it could make 
such transfer or payment June 12, 1872, as of April, 1866, 
unless it was barred from so doing by laches, which this 
Court, in Norwich Co. vs. Wright, held was not to be im- 


puted to it. 


The fallacy of this contention (as we conceive), lies in 


the assumption that the maritime law fixes the right of 


abandonment at the time (in case of collision), “ immedi- 
ately after the disaster.” or at any other time than when 


the abandonment is made. 
Now the Brief says, (p. 12): 


“The proceeding under the Maritime Law to obtain the 
benefit of this limitation is simple. It is a surrender of the 
ship and freight, which may be made at almost any time 
and in almost any way.” 

Granted. But why may the surrender be made “at 
almost any time”? Simply, because the right to abandon 
(so long as it exists), is a present right, and not a right as 
of any past time. Therefore, although it may be lost, as 


we have shown, by renunciation or waiver, it can rarely, 


if ever, be barred by mere /aches, in the sense of neglect 


to avail oneself of the neht. 


g 

And this Court in the Wrighf case said that it was not 
too late for the appellee to go into the Eastern District ol 
New York for an apportionment, only because the vessel, 
or its equivalent value, was still in the custody of that 
Court, waiting for the apportionment. Clearly, so long 
as the vessel exists, the owner, if he has not made a con- 
trary election, (and this the Court in the Wrighf case did 
not assume to pass upon), has the right to make the sur- 
render. But the exemption fotlowing the surrender cannot 


arise until the surrender is made. 


[he appella#t misapprehends our contention if it sup- 


poses that we are charging it with laches. On the con- 
trary we insist that it has only been by an astute vigilance 
that it has so far succeeded in practically avoiding the 
Statute and substantially exempting both itself and its 
steamer from any liability whatever to compensate these 
appellants for the large damage they have suffered by 
its wrong doing. 

The intimation of the brief (p. 8) that counsel in their 
defence to the suit of these appellants labored under em- 
barrassment from the want of any rules of practice is en 
tirely too modest in view of the present result of this 
twenty years litigation. 

That the appellee knew of this Statute when its answer 


to the appellants’ libel was made, and knew that its case 


4 


was one to which the Statute applied and specially calling 
for a transfer of the steamer if the appellee desired to 
avail itself of the benefit of the Statute, the brief shows. 
For (p. 2) it states that the answer “alleged that the 
steamer had on board a large and valuable cargo, belong- 
ing to various parties, much larger in value than the 
amount of the interest of the respondents in said steamer 
and her pending freight.” 

But why, with this knowledge, was any offer of transfer 
or payment of value or anything else indicating any elec- 
tion to avail itself of the Statute, omitted ? 

Clearly it was not by laches. And, as clearly we sub- 
mit, it was by the careful determination, not to run any 


risk of peril to their insurance claim, by any action in har- 


mony with the Statute—the whole spirit and equity of 


which is to require of the owner a surrender of his in- 
terests in the maritime venture if he elects to claim the 
statutory privilege. 

At any rate, the appellee then, at the least, determined 
that it was for ifs interest to postpone to some future time 
the transfer of its vessel or its value for the benefit of the 
appellants. And to that time it must, therefore, refer its 


own rights as well as the rights of its creditors. 


The appellee now says, (p 13): 


“It must follow that if the petitioners now place the 
parties interested upon the same footing as they would 
have been, had such transfer been made at thetime of the 


disaster, the petitioners must be entitled to the same de- 
cree.” 


It is not for the appellee to say that it can in 1885 or 
1875 (when the appraisement was made) or 1872 (when the 
petition was brought) place the appellants upon the same 
footing that they would have had if the vessel had been 
transferred to them or they had had the opportunity to 
appraise her value, in 1866. 

The creditors were entitled to determine for themselves 
what it was best to do with the vessel if they are to be 
charged with her possession at that time, or to have her 
appraised as she then actually was, if they are to be 


charged with her value, as of that time. 


The Brief again says: 


“It follows, as a matter of course, that a proceeding, 
the result of which is to free the owner of a vessel from 
liability, must have the effect to free the vessel from any 
lien for such liability.” 


it certainly does follow, as a matter 


A 
of course, that a proceeding that does not free the vessel 


from its liens cannot free the owner from his liability to 
the extent of those liens. 
In other words the law is correctly stated by Mr. 


Benedict, Ben. Adm., Ed. 1870, § 275. 


“ For the torts and contracts of the master, as such, the 


owners are liable; for whatever ts a lien upon the vessel 
the owners are liable, by virtue of that lien, to the extent 
of the value of the vessel, and, in many cases, to the whole 
extent of the demand.”’ 


If. In support of its contention that the insurance 
monies should not be taken into the account in valuation 
of the owner's interest, the appellee cites treely trom au- 
thorities to show that no equity attaches upon the pro- 
ceeds of the policy of insurance in favor of third persons, 
unless there is some contract or agreement or trust to 
that effect; and, particularly so, when the insurance is 
effected by a mortgagor or mortgagee. 

We submit that these authorities only show that any 
given case depends upon its own equities in this re- 
spect. 

That a mortgagor or mortgagee may so insure his in 
terest that no equity will arise in favor of any third per- 
son is indisputable. But it is equally indisputable that 
such insurance may be made under such circumstances 


’ 
; 


that the equity will necessarily arise. 


In Connecticut, a statute provides: 


“Premiums paid by the mortgagee of any property for 
insuring his interest therein against loss by fre, shall be 
deemed to be a part of the mortgage debt, and shall be re- 


funded to him before he can be required to release his title.”’ 


Clearly, the law under this statute does not permit a 
mortgagee, who has received the insurance for a loss by 
fire of the mortgaged property, to say that his mortgage 
debt has not been paid pro tanio. Nor will he be 
heard to deny that it was so paid oul of lhe mortgaged 


property. 


And the reason, we think, is also clear. Technically, it 
may be said, it is because the property pays the premium, 
but back of this, we submit, is the real and substantial 
reason, that the law regards the contract of insurance asa 
contract of indemnity and not of wager, and, theretore, 
requires the property to pay the premium. Its purpose, 
and only purpose, is to make good the loss and replace 
the pledged property that has been consumed. It is the 
clear duty of the mortgagee, in the eye of the law, to 
either repair the damaged property or give the property 
credit for the sum received on account of its loss. And 


what ought to be done will be regarded as done. 


And so in the case in hand, under this Limited Liability 
Statute, the question is not whether the creditor could 
have collected the policies of insurance out of the insurer 
if they had been transferred to him, but the policies of in- 


‘collected by the ship owner, will the /aw 


surance being 


regard them, for ‘fs purpose of valuing his interest, as the 
proceeds of a contract of indemnity or a contract of 
wager? Will the law allow him to say, and especially 


alter he has in fact repaired his vessel, that he did not 


take out the policies for the purpose of making Food the 


a) 


‘what might be des- 


loss to the vessel and of replacing 


troyed by fire? To doso, we submit, would be adminis- 
tering the statute “ with a tight and grudging hand, con- 
struing every clause most unfavorably against the (cred- 
itor), and allowing as little as possible to operate in his 


flavor.” 
HUNTLEY ann BOWER, 
Proctors. 


C. R. INGERSOLL, 
Advocate. 
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J. W. DYER ET AIS. VS. NATIONAL STEAM NAVIGATION CO. 1 


1 At a stated term of the circuit court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms in the city of Brooklyn, on the 1st day of 
August, in the year of our Lord one thousand eight hundred and 
seventy-eight. 
Present: Hon. Samuel Blatchford, circuit judge. 


JosepH W. Dyer, WiLtIAM Leavitt, SAMuet P. SHaw, and JAMEs 
PHILLIPS 
Us. 
THe NATIONAL STEAM NAVIGATION COMPANY. 


The appeal from the decree of the district court having come on 
to be heard on the pleadings and proofs taken in the district court, 
and on further proofs taken in this court, and the proctors for the 
respective parties having been heard, and due deliberation having 
been had: Now, on motion of Seudder & Carter, proctors for the 
libellants herein, it is ordered, adjudged, and decreed that the de- 

cree of the district court herein, in so far as it awarded dam- 
2 ages to the libellants, Joseph W. Dyer, William Leavitt, 

Samuel P. Shaw, and James Phillips, be, and the same is 
hereby, aftirmed, and that the said libellants recover from the re- 
spondents, The National Steam Navigation Company, for the loss of 
the ship “ Kate Dyer,” her tackle, apparel, etc., the sum of fifty-six 
thousand dollars, together with interest thereon at the rate of six 
per cent. per annum from Dec. 1, 1866, being the sum of thirty-nine 
thousand two hundred dollars, amounting “together to the sum of 
ninety-five thousand two hundred dollars ($95,200.00), and that 
they recover for the loss of the freight on the cargo of said ship the 
sum of twenty-six thousand five hundred and twenty-seven +5 
dollars, in gold coin of the United States, together with interest 
thereon from Dec. Ist, 1866, at the rate of 6 per cent. per annum, 
being the sum of eighteen thousand five hundred and sixty-nine 
“sy dollars, in gold coin of the United States, and amounting to- 
gether to the sum of forty-five thousand and ninety-six ;4% dollars, 
in gold coin of the United States ($45,096.76). 


And that they recover for the personal effects of 


3) William G. Leavitt, master of said ship “ Kate 
Dyer,” lost with her, the sum of......-..--.- $2,270 20 
And interest thereon from Dee. Ist, 1866, at 6 per cent., 
NON. 5. 1n:s-ntinensied Gedsieids teins ain nvidia 1,589 40 
And for the personal effects of Ansel L. Dyer, 2nd officer 
OE GR GN FO CE DE ntti iwire ncnccnnwsieniiiin 919 50 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
RINNE <n secssnican leansbieliani hin dliicsadiel anata tis dphiicmniniiian oncante aectinaniaiiii 643 65 
And for the personal effects of John McGowan, seaman 
i Re PN le iti Ae eine com ncimnmindi 200 00 
And interest thereon from Dee. Ist, 1866, at 6 per cent., 
I iin r-cies ieaktpeillacinials sihinlbaiadiinmina mail es acne s tngicnpit 140 00 
And for the personal effects of Frederick Williams, sea- 
sein oem ae I i I sis we ntne on omstnliomen 160 00 


1—1149 


stint “ee ii a aa ai is 
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And interest thereon from Dec. Ist, 1866, at 6 per cent., 


PE cigitnerande sudamncn  ipuwoiknndlonnpaen $112 00 
And for the personal effects of Thomas Tracy, seaman 
er See CRO Geb OE oat ai ee i chs Lene ee 138 00 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
| SEE A ae ee ane Ea EN matey het 6 SEES 94 60 
And for the personal effects of George Gates, seaman on 
eee ees GO GRR OE. ong. csiccinansinaietnieiias betes 103 50 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
NE i caienshienhi sehssaineoveien-citeivitc mie gnn wicnatscednmlimnniies) Aaakdaain alc 72 45 
And for the personal effects of Patrick Cassidy, seaman 
Oe POGOE Bie CNG GE iu winds icviniincinmdialabia eed 103 50 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
DN scsi wn wii * sis oes des call di eld te mulled 72 45 
4 And for the personal effects of John Butler, sea- 
man on said vessel, the sum of-..........---- L100 00 
And interest thereon from Dec’r Ist, 1866, at 6 “id cent., 
I Rissa ls dive en ng nie in seiln scgilan cb iiileaielaii lined ania 70 OO 
And for the personal effects of Charles Bayley, seaman 
ek Re IE Cin I OE oo ees niceniks aistsieiairinn Wesel se ition 90 O00 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
BIS Si so kconidelnssbnheses-ehelscp deine ahi einem aaisteeaebatalaaddidasaididiies 63 00 
And for the personal effects of John Janken, seaman on 
FN EP AER TE LTTE Re RR ORE HD 80 00 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
SIE ii iraniincsidilds ania cietenipve cdies enighil ni chiens sidhuctindaiglal atin hee 56 00 
And for the personal effects of Robert Fisk, seaman on 
ee ROE Tb SEE Ben oc cinccmnuiennemeniaaes 70 00 
And interest thereon from Dec. Ist, 1866, at 6 per cent., 
NN sisi’ tate clbteibe shit sh: wie elem gence 9: tapi eelidiainnastaealdibiagiatiail 49 00 


And amounting in all to the sum of seven thou- 
sand one hundred and ninety-seven +45; dol- 
I chins sadn Bs aliens ities ehh sapien $7,197 25 


And it is further ordered that the libellants recover the sum of 
$2,173.10, the amount of the decree for costs in the district court. 
And on motion of Benedict, Taft & Benedict, proctors for the co- 
libellant, Henry H. Rollins, it is ordered that the decree of the dis- 
trict court awarding damages to the said Henry H. menting be, and 
the same is hereby, affirmed, and that the said co-libellant 
5 recover for the loss of his property on board said ship against 
the National Steam Navigation Company the sum of five 
thousand seven hundred and twenty dollars, in gold coin of the 
United States, with interest thereon at 6 per cent. from said Dee’r 
ist, 1866, being the sum of four thousand and four dollars, in gold 
coin of the United States, and amounting in all to the sum of nine 
thousand seven hundred and twenty-four dollars, in gold coin of the 
United States, together with his costs, taxed at the sum of 
dollars. 
And on motion of Prichard & Smith, proctors for the co-libellant, 


wit 
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The Republic of Peru, it is further ordered, adjudged, and decreed 
that the decree of the district court awarding to the said co-libellant, 
The Republic of Peru, the sum of $94.302.67 for its damages, be re- 
versed as to the amount, and that the said co-libellant, The Repub- 
lic of Peru, recover for the loss of said cargo against The National 
Steam Navigation Company, respondent, the sum of fifty-seven thou- 
sand three hundred and seventy-five ,%; dollars, in gold coin 
of the United States, with interest at the rate of 6 per cent. per an- 

num from Septem ber Ist, 1866, being the sum of forty-one 
6 thousand and twenty-three ;;, dollars, in gold coin of the 

United States, and amounting together to the sum of ninety- 
eight thousand three hundred and ninety-nine 7,3; dollars, in cold 
coin of the United States, ($98,599.69). 

And on motion of all the above-named proctors it is further ordered 
that unless this decree be fulfilled or satisfied, or unless proceedings 
thereon be stayed on appeal by filing security within ten days after 
service of acopy of this decree upon the proctor for the respondents, 
then that Isaac M. Wright, Samuel L. M. Barlow, and Emil Heine- 
mann, the stipulators for value herein in the district court, and 
Samuel L. M. Barlow and William Butler Dunean, the sureties on 
appeal herein to this court, and Charles G. Cornell, Edward Annan, 
John D. Keiley, Jr., Robert Bennett, Richard M. Leviness, Fealy C. 
Niebuhr, and Owen Dennett, the additional sureties furnished on 
said appeal under order of the court, cause the engagement of their 
stipulations to be performed, or show cause within four days after 
the expiration of the said ten days, or on the first day of jurisdiction 
thereafter, why execution should not issue against them, their goods, 


chattels, and lands. 
SAML BLATCHFORD. 
Endorsed: Decree. Filed and entered August 2nd, 1878. 


7 Unrtrep STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the eastern dis- 
trict of New York, Greeting: 

Whereas lately in the cireuit court of the Umited States for the 
eastern district of New York, before you or some of you, in a cause 
between Joseph W. Dyer, William Leavitt, Samuel P. Shaw, and 
James Phiilips, libellants and appellants, and The National Steam 
Navigation Company, respondent and appellee; The National Steam 
Navigation Company, claimant and appellant, and Joseph W. Dyer, 
Wiliiam Leavitt, Samuel P. Shaw, James Phillips, Henry H. Rollins, 
and The Republic of Peru, libellants and appellees; and The Republic 
of Peru, libellant and appellant, and The National Steam Navigation 
Company, respondent and appellee, wherein the decree of the said 
circuit court entered in said cause is in the following words, viz: 

“The appeal from the decree of the circuit court having 

8 come on to be heard on the pleadings and proofs taken in the 


district court, and on further proofs taken in this court, and 
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the proctors for the respective parties having been heard, and due 
deliberation having been had: Now, on motion of Scudder & Carter, 
proctors for the libellants herein, it is ordered, adjudged, and decreed 
that the decree of the district court herein, in so far as it awarded 
damages to the libellants, Joseph W. Dyer, William Leavitt, Samuel 
P. Shaw, and James Phillips, be, and the same is hereby, affirmed, 
and that the said libellants recover from the respondents, The Na- 
tional Steam Navigation Company, for the loss of the ship “Kate 
Dyer,” her tackle, apparel, ete., the sum of fifty-six thousand dollars, 
together with interest thereon at the rate of six per cent. per annum 
from Dec’r Ist, 1866, being the sum of thirty-nine thousand two 
hundred dollars, amounting together to the sum of ninety-five thou- 
sand two hundred dollars ($95,200), and that they recover for 
the loss of the freight on the cargo of said ship the sum of twenty- 
six thousand five hundred and twenty-seven sy dollars, in gold coin 
of the United States, together with interest thereon from Dee’r Ist, 

1866, at the rate of 6 per cent. per annum, being the sum of 
9 eighteen thousand five hundred and sixty-nine 4, dollars, 

in gold coin of the United States, and amounting together to 
the sum of forty-five thousand and ninety-six 7%; dollars, in gold 
coin of the United States ($45,096.76). 


And that they recover for the personal effects of William 
G. Leavitt, master of said ship “Kate Dyer,” lost with 


Se IY NE UIT insets snsinins once so ensiecsnioedicgalsediinesliniasanAdllasaratidiliclareten $2,270 20 
And interest thereon from Dee’r Ist, 1866, at 6 per cent., 
I i ain cin al ealihlc tis lances ebliniapsnlindihis etiaadainleaieaiiniilbiinin 1589 40 
And for the persoral effects of Ansel L. Dyer, 2nd officer 
ee ee Ot I a ne cnet nc ecumednndacetibwa 919 50 
And interest thereon from Dec’r Ist, 1866, at 6 per cent., 
REE RS AT SSAR S RE OER FE e S LEE OE FPO a SPE 643 65 
And for the personal effects of John McGowan, seaman 
On ie I i i 200 O00 
And interest thereon from Dee’r Ist, 1866, at 6 per cent., 
II so icelesihc sus cainich la astusdedtscdblaues.: se seas eas leon littnin, alte hiner cleat 140 00 
And for tue personal effects of F rederick Willi: ams, sea- 
em eh-aane Vernet, 600 eet OF. ue cnenadinans 160 00 
And interest thereon from Dec’r Ist, 1866, at 6 per cent., 
ask hile lili ads cxdgap nteclpplpniienens hecsama kodaaaabibadisediion 112 00 
And for the »ersonal effects of Thomas Tracy, seaman 
ee Nes, HNO IN a icecclceniner> enticed aiesiirun wtitginenis 138 00 
And interest thereon from Dec’r Ist, 1866, at 6 per cent., 
a aiaks ahi: shaibicigeisiciin ieend peak din neisbeeenigbihdapsiech neice dnsalilaciei 94 60 
And for the personal effects of George Gates, seaman on 
SNE WEN GIP WE Qin is icin htc conti oct 103 50 
10 And interest thereon from Dec’r Ist, 1866, at 6 per 
I NI icons cs aie cipte sncthesieseditn dncsirlbipaibaila bailing 72 45 
And for the personal effects of Patrick Gasaidy, seaman 
re WIE CONG CU ii stn dierrrn geri initiioe alesse 103 50 
And interest thereon from Dec’r Ist, 1866, at 6 per cent., 
RN eit cian mien winintenmttn wore nimaregncommm-accninigteth a ae 72 45 


re 


re 
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And for the personal effects of John Butler, seaman on 


sl vec We Bia iiss cnc wnicticacuitatoiicd $100 00 
And interest thereon from Dee’r Ist, 1866, at 6 per cent., 
ORE csc cist derkiias ilbincsleabaiahindi bili niimavininasnionasanigs neldilagiaeatiidin 70 00 
And for the personal effects of ( harles Bayley, seaman 
CU: RNG I, IE ieee perrires ren.eeich coin wins tipi 90 00 
And interest thereon from Dec. 1 Ist, 1566, at 6 per cent.,: 
GIN niin ciples Ma haaih hte tae chinien’ Sends wescien laseageblietiani 63 00 
And for the personal effects of John Janken, seaman on 
RAs Ws TO I ia di cies iinisen cosets sine 80 00 
And interest thereon from Dee’r Ist, 1866, at 6 per cent., 
I iisccertadaitnicniinns: Waitin telgicink lacgiibiin inven ean aiiesmtaagieciaiiiaidaiin 56 00 
And for the personal effects of Robert Fisk, seaman on 
a WOE, Se SN iii ik it ce in win ccnnieiiakios 70 00 
And interest thereon from Dee’r Ist, 1866, at 6 per cent., 
IIE hase siaci sailing Slike sce isha 49 00 


And amounting inall to the sum of seven thousand 
one hundred and ninety-seven ,°°; dollars.... $7,197 25 


And it is further ordered that the libellants recover the sum of 
$2,173.10, the amount of the decree for. costs in the district 
court. 
1] And on motion of Benedict, Taft & Benedict, proctors for 
the co-libellant, Heary H. Rollins, it is ordered that the decree 
of the district court awarding damages to the said Henry H. Rollins 
be, and the same is hereby, affirmed, and that the said co-libellant 
recover for the loss of his property on board said ship against the 
National Steam Navigation Company tue sum of five thousand 
seven hundred and twenty dollars, in gold coin of the United States, 
with interest thereon at 6 per cent. from said Dee’r 1st, 1866, being 
the sum of four t.sousand and four dollars, in gold coin of the United 
States, anc amounting in all tothe sum of nine thousand seven 
hundred and twenty four dollars, in gold coin of the United States, 
together with his costs, taxed at the sum of —— dollars. 

‘And on motion of Prichard & Smith, procvors for the co-libellant, 
The Republic of Peru, it is further ordered, aajudged, and decreed 
that the decree of the district court awarding to the said co-libellant, 
The Republic of Peru, the sum of $94,302.67 for its damages, be re- 
versed as to the amount, and that the said co-libellant, Tne Republic 


‘of Peru, recover for the loss of said cargo against the National Steam 


Navigation Company, respondent, the sum of fifty-seven 

12 thousand three hundred and seventy-five ,%?; dollars, in gold 

coin of the United States, with interest thereon at the rate of 

6 per cent. per annum from September 1st, 1866, being the sum of 

forty-one thousand and twenty-three 7’, dollars, in gold coin of the 

United States, and amounting together to the sum of ninety-eight 

thousand three hundred and ninety-nine ;°y%; dollars, in gold coin of 
the United States ($98,399.69). 

And on motion of all the above-named proctors it is further or- 


dered that unless this decree be fulfilled or satisfied, or unless pro- 
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ceedings thereon be stayed on appeal by filing security within ten 
days after service of a copy of this decree upon the proctor for the 
respondents, then that Isaac M. Wright, Samuel L. M. Barlow, and 
Emil Heineman, the stipulators for value herein in the district 
court, and Samuel L. M. Barlow and William Butler Duncan, the 
sureties on appeal herein to this court, and Charles G. Cornell, Ed- 
ward Annan, John D. Keiley, Jr., Robert Bennett, Richard M. 
Leviness, Fraley C. Niebuhr, and Owen Dennett, the additional 
sureties furnished on said appeal under order of the court, cause the 
engagements of their stipulations to be performed, or show cause 

within four days after the expiration of the said ten days, or 
13 on the first day of jurisdiction thereafter, why execution 

should not issue against them, their goods, chattels,‘ and 
lands ”— 

As by the inspection of the transeript of the record of the said 
circuit court, which was brought into the Supreme Court of the 
United States, by virtue of an appeal taken by the National Steam 
Navigation Company and a cross-appeal taken by Joseph W. Dyer, 
William Leavitt, Samuel P. Shaw, James Phillips, and Henry H. 
Rollins, agreeably to the act of Congress in such case made and pro- 
vided, fully and at large appears; 

And whereas in the present term of October, in the year of our 
Lord one thousand eight hundred and eighty-one, the said cause 
came on to be heard before the said Supreme Court on the said 
transcript of record on appeal and cross-appeal and was argued by 
counsel : 

On consideration whereof, it is now here ordered, adjudged, and 
decreed by this court that the decree of the said circuit court in this 
cause be affirmed, except so far as it condemns the respondents to 
pay the whole amount of damages sustained by the libellants and 

intervenors, and as to that portion thereof that the said de- 
14 cree be, and the same is hereby, reversed; and it is further 

ordered that this cause be, and the same is hereby, remanded 
to the said circuit court, with instructions to modify its said decree 
and take such further proceedings as may be necessary to carry out 
the principles laid down in the opinion of this court. 

Each party to pay the costs of their respective appeals in this 
court. 

20TH Marcu, 1882. 

You, therefore, are hereby commanded that such further proceed- 
ings be had in said cause, in conformity with the opinion and de- 
cree of this court, as according to right and justice and the laws of 
the United States ought to be had, the said appeals notwithstanding. 

Witness the Honorable Morrison R. Waite, Chief Justice of said 
Supreme Court, the nineteenth day of May, in the year of our Lord 
one thousand eight hundred and eighty-two. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Endorsed; Nos. 40 & 45, October term, 1881. Mandate Supreme 
Court United States. Filed and entered this 29th day of June, 
1882. 
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15 Bill of Exceptions. 


‘ireuit Court of the United States for the Eastern District of 
New York. 


JosepH W. Dyer, Witittam Leavitt, SAMuEL P. SHaw, and JAMEs 
Phillips, Libellants, and the Republic of Peru and Henry H. Rol- 
lins, Co-Libellants, : 

vs. 
THe NATIONAL STEAM NAVIGATION Company, Respondent. 


The mandate of the Supreme Court of the United States issued 
herein having been filed, on the 5th day of June, 1883, an interloe- 
utory decree was made in the above-entitled cause by the Honor- 
able Samuel Blatchford, Associate Justice of the Supreme Court of 
the United States, and entered herein on the 7th day of June, 1883, 
in the words and figures following: 

At a stated term of the circuit court of the United States 
16 for the second circuit held for the eastern district of New 
York at the United States court-rooms in the city of Brook- 

lyn on the 5th day of June, 1883. 

Present: Hon. Samuel Blatchford, Associate Justice of the Supreme 
Court of the United States. 


JosepH W. Dyer, WitutAmM LeaAvirr, Samuet P. SHaw, and JAMES 
Phillips, Libellants; The Republic of Peru and Henry H. Rol- 
lins, Intervenors, 

against 
THE NATIONAL STEAM NAVIGATION Company, Respondent. 


On reading and filing the mandate of the Sepreme Court of the 
United States issued in the above-entitled action, and also the petition 
of the libellants herein, and after hearing counsel for the respective 
parties, it is ordered, adjudged, and decreed that the decree tar 
fore entered in this action in this court on the second day of August, 

1878, be reversed, so far as it condemns the respondent 
17 to pay the whole amount of damage sustained by the libel- 

lants and the intervenors, and that the said decree be in all 
other respects affirmed. 

And it is further ordered that reference be had to B. Lincoln Ben- 
edict, Esquire, one of the commissioners of this court, to ascertain 
the proper amount to be paid by the respondent as depending upon 
the value of the articles saved from the Scotland, including the 
pending freight or passage money. 

And the libellants herein having moved for leave to file a further 
and supplemental allegation to their libel herein, relating to alleged 
insurance upon the Scotland and her pending freight, and that ref- 
erence also be had to said commissioner to take testimony as to the 
amount of any insurance held by the respondents herein upon the 
said ship Scotland or her freight at the time of the collision in ques- 

tion and the terms thereof. 
18 And the respondents insisting that insurance is in nowise 
included in the decision of the Supreme Court, and is not 
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within its mandate nor within the issues involved in the present 


case, and that this court has no power to allow the introduction of 
the question of insurance at this stage of the case, or to allow such 
4 Aare rw pleading, or to order testimony to be taken on that 
subject before the commissioner, it is also ordered that the libel- 
lants be allowed to file such supplemental allegation, and that the 
respondents may make such answer thereto as they may be advised, 
within twenty days from the service on them of a copy of such alle- 
gation and of this order; and that on the hearing before the com- 
missioner, hereby ordered, either party be allowed to give such evi- 
dence in reference to the matters averred in such supplemental aile- 
gation as they may be advised, and that said commissioner 
19 make his report with the said evidence to this court with all 
convenient speed. 

But this order is made without concluding the respondents by the 
allegation in said petition, and without prejudice to their right or 
privilege to insist that the question of insurance is wholly irrelevant 
in this case, or that such question has been disposed of by the judg- 
ment and mandate of the Supreme Court herein, or that no order 
should now be made permitting the filing of supplemental allega- 
tions or the taking of proofs concerning insurances, or that this court 
has no power to make such order allowing such supplemental alle- 
gation, and referring the subject of insurance to the commissioner 
and authorizing him to take evidence thereupon. 


SAML BLATCHFORD. 


And thereafter, and on or about the 10th day of July, 1883, the 
libellants filed their supplemental allegations to their libel 
20 herein in the words and figures following: 


U.S. Cireuit Court. 
JosEPH W. Dyer ef al. vs. Tot NATIONAL STEAM NAVIGATION Co. 


The libellants and co-libellants in the above cause, as a further 
and supplemental allegation to the allegations in their libel herein, 
aver: 

That in reference to any claim of the respondents to limit their 
liability to the value of the steamship “Scotland,” the respondents 
above named, as the libellants are informed and believe, at the 
the collision in the libel herein alleged, held divers and sundry poli- 
cies of insurance upon the said steamship “Scotland” in the libel 
herein named, by virtue of which the said respondents were insured 

against the results of the collision with the ship “ Kate Dyer 
21 in the said libel named, and against the claim of these libel- 

lants therefor, and against loss ‘and dam: age to the “Scotland ” 
arising from. all =~ of the sea. And that the value of the steam- 
ship “Scotland” to the respondents at the time of the collision in 
question and thereafter was more than the amount of such insur- 
ance, Which amount as these libellants are informed and believe, 
is not less than the total amount of the damages sustained by the 
libellants herein by reason of said collision. 

And the libellants further allege that the said respondents have 


ae owe 
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been paid, as the libellants are informed and _ believe, by the said 
insurers, who had made such insurance, a large sum of money on 
account of the loss of the said steamship “Scotland,” and have re- 
ceived the full value of said steamship, and more than the amount 
of the loss of the libellants, or are entitled to have and receive the 
- same. 
22 And the libellants allege that, by reason of the premises, 
they are entitled to payment by the respondents of the full 
amount of the damages sustained by them by reason of said col- 
lision, or to the payment of such amount thereof as should be de- 
termined to have been the value of said steamship “ Scotland” to 
the respondents in view of the insurance held by them upon her, 
or to the amount of said insurance collected and received by the 
respondents, or which they may be entitled to collect and receive 
under any and all policies of insurance held by them upon the said 
steamship, besides the amount of proceeds of the wreck of said steam- 
ship “Seotland.” 
Wherefore the libellants pray, as in and by their libel they have 
already prayed. 
SCUDDER & CARTER, 
Proctors for Libellants. 
SouTHERN District or New YorK, ss: 
23 James C. Carter, of the city of New York, being duly sworn, 
says: That he is one of the proctors for the libellants in the 
above-entitled cause, and has read the foregoing allegation designed 
as supplementary to the original libel herein, and that the same is 


true to the best of his knowledge, information, and belief. 
JAMES C. CARTER. 


Sworn to before me, this 6th day of July, 1883. 

[ 1. s.] LAWRENCE KNEELAND, 
Notary Public, Kings County. 

Cert. filed in N. Y. Co. 

To which the respondent has filed no answer. 

Thereafter the matters referred to the said commissioner came on 
‘for hearing before him, and on the 25d day of May, 1884, the said 
commissioner filed his report in the words and figures following: 

Commissioner's Report. 
United States Circuit Court, Eastern District of New York. 
JosepnH W. Dyer et al. } 
V8. 
24 THe NATIONAL STEAM NAVIGATION COMPANY. 
To the Hon. Chas. L. Benedict, judge of the district court of the 
United States for the eastern district of New York: 


In pursuance of a decretal order of reference made and entered in 
2—1149 
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the above-entitled cause, by which it was referred to one of the com- 
missioners of this court to ascertain the value of the articles saved 
from the Scotland, including the pending freight or passage money, 
and also the amount of any insurance held by the respondents 
on said ship Scotiand at the time of the disaster, and the amount 
thereof received and report thereon to the court: 
I, B. Lincoln Benedict, U. S. commissioner, to whom the matter 
was referred, do respectfully report— 
That I have been attended on such reference by the proctors for 
libellants and respondents and their witnesses, and have taken 
29 and examined the proofs offered in evidence, and thereupon 
report as follows: 
That the value of the articles saved from the steamship Scotland 
is the sum of $4,927.85, made up as follows: 


Proceeds of sale at auction prior to Feb. ’68..-..--.-_-. $3875 00 
EE ET SS, CC if 
Proceeds of sale of wreck, July 27, ’68....---.....---- 870 00 


0,059 48 
ee IIE CE Rice cciniininen nin ih oeiuicinllaniaiianiiandtn 345 64 


3,043 84 
Property transferred without sale, £387 3 7 @ $4.866_.. 1,854 01 


$4,927 85 


That the pending freight money of the said ship Scotland at the 
time of the collision amounted to £2,816 2 3, $13,703.20. That of 
this amount a sum equal to $11.50 only had been received by the 
owners of the Scotland; that the remainder was to be paid on de- 
livery of cargo, and that the ship carried none of her cargo to the 
place of destination. 


26 That the passage-money of the said steamship 
Scotland for the trip on which the collision oe- 
ee a ii i eB $1,703 65 
Of which there was refunded to passengers....--~-~-~-- 225 00 
1,478 65 
Paid as expenses of transhipping and board____---~---- 566 83 
Nett receipts from passengers__........-..--. .- $911 82 


That the amount of insurance upon said steamship Scotland, held 
‘by the respondents at the time of the disaster, was £63,500 0 0, and 
that the respondents collected thereof within nine months the sum 
of £61,647 13 0, equal at $4.866 to the sum of $299,867.46. 

All of which is respectfully submitted. 

B. LINCOLN BENEDICT, 
U. S. Comm’r. 


May 25, 1884. 
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27 U.S. Cireuit Court, Eastern District of New York. 
JosepH W. Dyer and others 
v8. 
THE NATIONAL STEAM NAVIGATION CoMPANY. 

IF. W. J. Hurst, being sworn, deposes as follows: 

In November, 1866, I was managing agent of The National Steam 
Navigation Company, and so continued until August, 1867. The 
National Steam Navigation Company owned the steamship Scotland. 
The steamship Scotland left the port of New York on Saturday, the 
first of December, 1866. She had cargo on board on freight. She 
had passengers on board paying passage. 

(Objected by respondents’ as to payment of passage money.) 

I have the copy of freight list of steamer. 


(Respondents’ counsel objects to any evidence as to freight unless 
it is proved that the freight was earned.) 


28 The total amount of freight by list is £2,816 2s 3d., of 
$11.50 was paid in advance for three barrels of apples, two 
barrels, and three packages; the rest of the freight was to be paid on 
delivery of cargo at port of destination to the company. 
The amount of passage money of the Scotland was $1,703.65; 
this was paid in advance of her sailing to the company. 
All of the business of the steamer Scotland at the time stated was 
done under my supervision as managing agent. 
Cross-examined: 
None of the freight was earned. 
(Objected to, by appellants.) 
The failure to earn the freight was caused by the loss of the vessel. 
(Same objection.) 
The steamship carried none of her cargo to the port of destination. 
The passengers were boarded in New York and reshipped to Liver- 
pool, their passages being paid by the company; $225 of 
29 passage money was refunded to certain passengers who would 
not wait to be forwarded by the company. The company 
paid for forwarding the other passengers by the Queen, another 
vessel of the same line. The accounts of the Queen were separately 
w kept and stated. There was an expense charge against the owners 
of the Scotland of $566.83 for the expense of bringing the passengers 
to New York, and taking care of them before they were reshipped. 
Irrespective of the carriage of the passengers by the Queen, the 
company paid return passage money $225, and expenses, as above 
mentioned, $566.83, aggregating $791.53. The balance of the pass- 
age money received was credited to the Queen for the carriage of the 
passengers. The entries were made as follows: The Scotland debited 
with gross amount and Queen credited, and Queen debited with ex- 
enses and money refunded. There were expenses beyond those | 
nem stated, but 1 cannot give the figures. 
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30 Redirect: 


Both the Queen and Scotland belonged to the same company en- 
tirely, so that all expenses and profits eventually went to or came 
from the same company. 

F. W. J. HURST. 

Sworn to before me, this April 24, 1877. 

[L. s.] ADAM GOS, 

Notary Public, N. Y, Co. 


31 U.S. Cireuit Court, Eastern District of New York. 


JosePpH W. Dyer and others, et al., 
VETSUS 
THe NATIONAL STEAM NAVIGATION COMPANY. 


SouTHERN District or New YORK, 88s: 


Francis W. J. Hurst, being duly sworn, on his oath says: That he 
is and has been since prior to December Ist, 1866, the attorney in 
fact and sole managing agent in the United States of the above- 
named respondent, and that the value of the steamship Scotland, 
her tackle, apparel, etc., immediately prior to the date of the collision 
between her and the ship Kate Dyer, was at least the sum of one 
hundred thousand pounds sterling. 

F. W. J. HURST, 

Sworn to before me, this July 2nd, 1884. 

ADAM GOSS, 
Notary Public, Kings Co., N. Y. 
Cert: filed in N. Y. Co. 3 


It is agreed that the above affidavit may be considered as one of 
the proofs in cause introduced by the respondents, and to be consid- 
ered by the circuit court in finding the facts. 

SCUDDER & CARTER, 
Proctors for Libellants. 


32 U.S. Cireuit Court, Eastern District of New York. 


JoserpyH W. Dyer et al. 
US, 
Ture NATIONAL STEAM NAVIGATION CoMPANY. 


The libellants, for the purposes of proof of the fact, but saving and 
reserving allobjections as to its materiality or relevancy, admits that 
there was marine insurance upon the ship “ Kate Dyer” in the sum 
of fifty-nine thousand five hundred dollars, and upon the freight of 
said vessel the sum of thirty-seven thousand dollars, which sums 
were received by the libellants, the owners of said ship, within nine 
months after said collision. 

This stipulation may be given in evidence before the court or upon 
the reference before B. Lincoln Benedict, or any other commissioner 
to whom this cause may be referred. 

SCUDDER & CARTER, 
Proc. for Lib’ts. 


ee er ee 
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33 U.S. Circuit Court, Eastern District of New York. 


JosepHo W. Dyer ef al. 
v8. 
Tue NATONAL STEAM NAVIGATION CoMPANY. 


The respondent, for the purposes of proof of the fact, but saving 
and reserving all objections as to its materiality or relevancy, admits 
that the steamship “Scotland,” at the time of the collision herein, 
was insured in the sum of sixty-three thousand five hundred pounds 
sterling, marine insurance, against sea perils, and that such insur- 
ance included insurance against collision, or the effeets thereof, com- 
monly called the collision clause, a copy of which is hereto an- 
nexed, and that after the collision in this case the respondent 
collected and received within nine (9) months after the said collision 
upon the said insurance the sum of sixty-one thousand six hundred 
and forty-seven pounds thirteen shillings. 

This stipulation may be given in evidence before the court or 
upon the reference before B. Lincoln Benedict, or any other commis- 

sioner to whom this cause may be referred. 
3 “And it is further agreed that if the ship hereby insured 

shall come into collision with any other ship or vessel, and 
the insured shall in consequence thereof become liable to pay, and 
shall pay, to the persons interested in such other ship or vessel, or 
in the freight thereof, or in the goods or effects on board thereof, 
any sum or sums of money not exceeding the value of the ship 
hereby assured, calculated at the rate of eight pounds per ton on her 
registered tonnage, we will severally pay the assured such propor- 
tion of three-fourths of the sum so paid as our respective subserip- 
tions hereto bear to the value of the ship hereby assured, calculated 
at the rate of eight pounds per ton, or if the value hereby declared 
amounts to a larger sum, then to such declared value, and in cases 
where the liability of the ship has been so contested, with our con- 
sent in writing, we will also pay a like proportion of three-fourths 
parts of the costs therebv incurred or paid; provided also that this 
clause shall in no case extend to any sum which the insured may 
become liable to pay, or shall pay, in respect of loss of life or per- 
sonal injury to the individuals for any cause whatever.” 

JOHN CHETWOOD, 
Proct. Resp'd’t. 


35 U.S. Circuit Court, Eastern District of New York. 


JoserH W. Dyer et al. 
Us. 


THe NATIONAL STEAM NAVIGATION COMPANY. 


It is further admitted that there was saved from the wreck of the 
Scotland, besides the articles sold at auction, linen, plate glass, &e., 
of the value of three hundred and eighty seven pounds three shil- 
lings and seven pence (£387 5 7) which was delivered to respondent. 

JOHN CHETWOOD, 
Proet. for Resp’t. 
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U.S. Cireuit Court, Eastern District of New York. 


JosEPH W. Dyer et al. 
v8. 
THe NATIONAL STEAM NAVIGATION CoMPANY. 


The evidence and stipulations on the reference herein may be 
submitted to the com’r without further notice and without argu- 
ment. 
36 May 20th, 1884. 
SCUDDER & CARTER, 
. Proc. for Lab’ts. 
JOHN CHETWOOD, 
Proct. Resp’d't. 


That thereafter the said cause came on to be heard before the Hon. 
Samuel Blatchford, Associate Justice of the Supreme Court, on the 
Sth day of June, 1854, upon the suppelmental inthins to the bill, 
the report of the commissioner herein, and the exceptions filed by 
the respondent thereto, and the foregoing depositions of Francis W. 
J. Hurst, and the foregoing agreements, admissions, and stipulations 
of the respective parties ; and the counsel for the libellants, on the 3d 
day of July, 1854, filed with the said judge the following proposed 
findings of fact and conclusions of law, with the request that the 
said judge should make the said findings of fact and conclusions of 
law: 

o7 Proposed Findings for Libellants. 
U.S. Circuit Court, Eastern District of New York. 


JosEPH W. DyeEr et al. 
against 
THe NATIONAL STEAM NAVIGATION COMPANY. 


This cause having been brought to a hearing in this court on the 
— day of , 1854, upon the decretal order of reference made 
therein on the seventh day of June, 1883, the supplemental allega- 
tions of the libellants, made pursuant to said order, and the re- 
port of the commissioner pursuant to said order, with the evi- 
dence taken by him and counsel for the respective parties having 
been heard, the court finds and decides the following as matters of 
facts: 

1. That at the time of the collision in the libel alleged the respond- 
ent, the owner of the steamship “ Scotland,” held sundry policies of 
marine insurance upon said steamship, by virtue of which the in- 
terest of said respondent in said steamship and said respondent were 

insured against all loss and damage arising from all perils of 
38 the sea, and, among other things, were insured against the 

results of the collision with the ship “ Kate Dyer” in the 
libel named and against the claim of the libellants therefor. 

2. That the amount of such insurance at the time of said collision 
was the sum of £63,500, and that the respondent within nine months 
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after said collision collected and received on account of said insurance 
from the underwriters issuing such policies the sum of £61,647 13s., 
equal to the sum of $299,867.46, on account of the loss of said steam - 
ship caused by said collision. 

3. That said respondent has received from the articles saved from 
said steamship, and from the wreck of said ste: amship the value 
thereof, viz., the sum of $4,927.85, on or before the 27th day of July, 
1868. 

4. That the freight pending at the time of said collision was the 
sum of $13,705.20, of which the sum of $11.50 only had been received 
by the said respondents, and that the remainder of the same was to 
be paid on delivery of the cargo, and that said “Scotland” carried 
none of her cargo to the place of destination. 

. That the passage-money of passengers on said steamship at the 
time of said collision, and therefore received by said respond- 
og ent, was the sum of $1,703.65. 
And the court further finds and decides the following as 
conclusions of law : 


Conclusions of Law. 


1. That the value of the interest of the respondent, the owner of 
said steamship “Scotland,” at and after the collision aforesaid, was 
as much as the amount received as aforesaid on account of the insur- 
ance aforesaid, and for the articles and wreckage saved as aforesaid, 
amounting altogether to the sum of $304,795.31, and that this aggre- 
as sum was received on or before the 6th day of August, 1867. 

That the amount and value of the pending fre ight to be con- 
Pr at in ascertaining whether the liability of the respondents for 
the loss and damage occasioned by said collision is limited was at 
and after said collision the sum of $15,406.85. 

3. That the amount of the loss and damage of the libellants herein 


for which the said respondents were liable was less than the value of 


the interest found as aforesaid of said respondents in the said steam- 
ship “Scotland.” 
4. That the libellants are entitled to recover of said respond- 
40 ent the loss and damage sustained by them by reason of said 
collision, as ascertained and determined by the decree of the 
circuit court herein made and entered on the second day of August, 
1878, and are entitled to a decree therefor. 

And thereafter, and on or about the 9th day of July, 1884, the 
said judge, having taken time to deliberate, filed in the office of the 
clerk of the said circuit court the following findings of fact and con- 
clusions of law made and signed by him, to wit: 

U. 8. Circuit Court, Eastern District of New York. 
JosepH W. Dyer et al. 
vs. 
Tue NATIONAL STEAM NAVIGATION CoMPANY. 


This cause having been brought to a hearing in this court on the 
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fifth day of June, 1884, upon the decretal order of reference made 
therein on the seventh day of June, 1883, the supplemental allega - 
tions of the libellants made pursuant to said order, and the 
4] report of the commissioner pursuant to said order, with the 
evidence taken by him, and the counsel for the respective 
parties having been heard, the court finds and decides the following 
as— 
Matters of Facet. 


1. That the value of the articles saved from the wreck of the 
“Scotland” (not including freight or passage-money) is the sum of 
$4,927.85, which was realized by the respondent on or before July 
aim, LSGS. 

. That the oy for the voyage on which the collison occurred 
amounte d to $13,703.20, no part of which was paid except $11.50, 
and no part of which was earned, and that no part of the cargo was 
carried by the ship to its destination. 

ord. That the passage-money received for the voyage on which 
the collision occurred amounted to $1,703.65, of which $225 was re- 
fuhded directly to the passengers, $566.83 was expended for tranship- 
ping and board of passengers at the port of New York, and $911.82 
was paid for the transportation of the passengers to their destination 
on the steamship “The Queen,” a vessel be longing to the respondent, 
which three several amounts last mentioned are the sum total of 
the passage-money for said voyage on which said collision oc- 

curred. 
42 4th. That immediately prior to the time of the collision 
set forth in the libel the value of the steamship “Scotland,” 
her tackle, apparel, &c., was at least £100,000 sterling. 

5th. That at the time of such collision the respondent held poli- 
cies of insurance on the said steamship “Scotland,” whereby the 
respondent was insured to the amount of £63,500 against the perils 
of the sea, including collision or the effects thereof, as expressed in 
the clause which is annexed toa stipulation signed by the proctor 
for the respondent, and filed May 25, 1884. That within nine 
months after such collision respondent collected from the. under- 
writers for such insurance the sum of £61,647.15, equal to, at $4.866 
to £1, to $299,867.42. 

6th. That at-the time of such collision the libellants held policies 
of insurance on the ship “ Kate Dyer” and her freight, whereby they 
were insured to the amount of $96,500 against the perils of the sea. 
That within nine months after such collision libellants collected 
from the underwriters for such insurance the whole of said sum of 
$96,500. 

And the court further finds and decides as matters of law— 
43 1. That the proper amount to be paid by the respondent 
as depending upon the value of the articles saved from the 

wreck of the “Scotland” is the sum of $4,927.85. 

2nd. That there was no freight or passage-money realized on the 
said voyage of the “Scotland’ *-on which said er in aiahaalh 

ord. That the amount of insurance effected and existing either 
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upon the “Kate Dyer” or the “Scotland” at the time of the collision 
described in the libel is wholly immaterial and irrelevant to the 
issue in this suit. 

4th. That the amount of insurance effected and existing upon the 
steamship “Seotland” at the time of the collision, and collected, 
forms no part of the interest of the respondent in said steamship or 
her value to be surrendered by the respondent in limitation of its 
liability as fixed by the decree in this suit by reason of the collision 
with the “ Kate Dyer.” 

Sth. That the libellants are entitled, under the interlocutory decree 
of this court in their favor, upon the merits made August 2nd, 1878, 
to a final decree for the said sum of $4,927.85. 

SAML BLATCHFORD, 
Circuit Justice. 


44 And thereafter, and upon notice of the filing of the said 
findings of fact and conclusions of law, and on the 21st day 
of July, 1884, being before the entry of any judgment or decree 
thereon, the libellants filed in the office of the clerk of the cireuit 
court and served upon John Chetwood, Esq., proctor for the respond- 
ent, with notice of filing, the following exceptions to the conclusions 
of law made and filed by the said judge, and also the following 
exceptions to the refusal of the said judge to make the conclusions 
of law submitted and proposed to him on behalf of the libellants, 
and which the libellants requested him to make, as being fully 
proved by competent and relevant testimony : 
Exceptions of the Libellants to Findings and Conclusions of Law of the 
| Circuit Court herein. 


Circuit Court of the United States for the Eastern District of New 


York. 


JoserpH W. Dyer, WinttiamM Leavitt, SAMuer P. SHaw, and JAMEs 
Puitures, Libellants, and Tur Repupric or Peru and Henry H. 
Rouurys, Co-Libellants, 

vs. : 
THe NATIONAL SteaAM NAVIGATION Company, Respondent. 


45 I. Libellants except to the first conclusion of law to the 

effect that the proper amount to be paid by respondent as 
depending upon the value of the articles saved from the wreck of 
the “Scotland ” is only the sum of $4,927.85, and claim and _ insist 
that to such amount interest from the date of said collision should 
be added, or, if not from said date, then from July 27th, 1868." 

II. Libellants except to the second conclusion of law, to the 
effect that there was no freight or passage-money realized on said 
voyage of the “Scotland” on which said collision occurred, and 
claim and insist that the amount of freight and passage-money 
pending at the time of said collision were the sums of $15,703.20 
freight money and $1,703.65 passage-money, mentioned in the sec- 
ond and third findings of fact, and that the same are proper amounts 
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to be paid by the respondent as depending upon the amount of 
pending freight. 

III. Libellants except to the third conclusion of law herein, to the 
effect that the amount of insurance effected upon the “ Scotland ” 
is wholly immaterial and irrelevant to the issue in this suit. 

IV. Libellants except to the fourth conclusion of law, to the effect 
that the amount of insurance effected and existing upon the steam- 

ship “Scotland” formed no part of the interest of the re- 
46 spondent in the steamship “Scotland,” or her value to be sur- 

rendered by the respondents in limitation of its hability by 
reason of the collision with the “ Kate Dyer,’ and claim and insist 
that such insurance was a part of the interest of said respondent in 
said steamship and to be surrendered by it. 

V. Libellants except to the fifth conclusion of law to the effect 
that the libellants are entitled to a final decree for only the sum of 
$4,927.85, and claim and insist that they are entitled to a decree for 
the whole amount of the loss and damage sustained by them, as 
ascertained and determined by the decree of this court herein made 
and entered on the 2d day of August, 1878. 

VI. And libellants except to the refusal of this court to find and 
decide, as matter of law, that the value of the interest of the respond- 
ent in the steamship “Scotland” at and after the collision with the 
“Kate Dyer” was as much as the amount received by said respond- 
ent on account of the insurance on said steamship, and for the sav- 
ings thereof. 

VII. And libellants except to the refusal of the court to find and 
decide, as matter of law, tuat the amount of the pending freight to 
be considered in ascertaining to what sum the liability of the re- 

spondent for the lossand damage occasionec. by said collision 
47 is limited, was at and after said collision the sum of $15,406. 89. 
SCUDDER & CARTER, 
Proctors for Libellanis, Owners, and Crew 
of the Ship “Kate Dyer.” 
BENEDICT, TAFT & BENEDICT, 
Proc ors for Co-Libellani, Henry H. Rollins. 
PRICHARD & SMITH, 
*voctors for Co-Livellant, Republic of Peru. 


And in order that said exceptions may properly appear in the 
record of the said cireuit court the proctors of s’d libellants and co- 
libellants have prepared and caused tuis bill of exceptions, upon 
due notice to the proctor of the respondent, to be settled as the 
record thereof, according to the form and practice of this court, and 
to be signed and filed. 

(S’g’d) SAML BLATCHFORD. [t. s.] 

Endorsed: Bill of exceptions. Filed August 28, 1884. 

48 At a stated term of the circuit court of the United States 
for the eastern district of New York, held at the court-rooms, 


in the city of Brooklyn, in said district, on the 20th day of Septem- 
ber, A. D. 1884. 
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Present: Hon’ble Samuel Blatchford, Associate Justice of the Su- 
preme Court of the United States. 


JosepH W. Dyer, WittiAmM Leavirr, SAmMurt P. SHaw, and JAMEs 
Phillips, Libellants; The Republic of Peru and Henry H. Rollins, 
Intervenors, 

versus 
THe NATIONAL STEAM NaviGaAtTion Company, Respondent. 


An interlocutory decree having been entered herein on the fifth 
day of June, 1885, upon the mandate of the Supreme Court of the 
United States, in and by which decree it was, among other things, 
ordered that reference be had to B. Lincoln Benedict, Esqr., one of 
the commissioners of this court, to ascertain the amount to be paid 
by the respondent as depending upon the value of the articles saved 
from the “Scotland,” including the pending freight or passage- 
money ; : 

And the report of the said commissioner, together with the 

49 proofs taken by him, having been filed, and this cause com- 

ing on to be heard upon the supplemental allegations to the 

libel (allowed by the said interlocutory decree to be filed by the 

libellants and intervenors), and upon the said report of the commis- 

sioner and the proofs taken by him, and the exceptions to said re- 
port filed by the respondent ; 

And the court having, among other things, found that the proper 
“amount to be paid by the respondent as depending upon the value 
of the articles saved from the wreck of the Scotland is the sum of 
$4,927.85; that there was no freight or passage-money realized on 
the said vovage of the Scotland on which the collision occurred ; 
that the amount of insurance effected and existing, either upon the 
Kate Dyer or the Scotland, at the time of the collision described in 
the libel as wholly immaterial and irrelevant to the issue in the 
suit; that the amount of insurance effected and existing upon the 
steamship Scotland at the time of the collision and collected forms 

no part of the interest of the respondent in said steamship or 
50 her value, to be surrendered by the respondent in limitation 

of its liability, as fixed by the decree in this suit, by reason 
of the collision with the Kate Dyer, and that the libellants are en- 
titled, under the interlocutory decree in their favor upon the merits, 
made August 2nd, 1878, to a final decree for the said sum of 
$4,927.85 :” 

It is now ordered, adjudged, and decreed that the respondent pay 
into the registry of this court the sum of four thousand nine hun- 
dred and twenty-seven and +%°; dollars as the valueof the strippings 
and remnants of the Scotland ; and also the sum of two thousand one 
hundred and seventy-three ;,°; dollars, the costs of the libellants and 
intervenors in the district court, as taxed, together with the sum of 
ninety-nine yy dollars, their costs in this court in this proceeding 
as taxed, amounting in all to the sum of seventy-two hundred and 
jer dollars; that upon such Apa the respondent be discharged 
from all liability to the libellants and intervenors by reason of the 
matters alleged in the libel, and that the clerk of this court dis- 
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tribute the said sum, when paid, among the libellants and 
51 intervenors according to their respective rights and interest. 
And it is further ordered that unless this decree be fulfilled 
or satisfied, or an appeal be taken therefrom within the time limited 
by law, Isaac M. Wright, Samuel L. M. Barlow, and Emil Heine- 
mann, the stipulators for value herein ; the said Samuel L. M. Bar- 
low and William Butler Duncan, the sureties on the appeal to this 
court; Charles M. Cornell, Edward Annan, John D. Keiley, Jr., 
Robert Bennett, Richard M. Leviness, Fraley C. Niebuhr, and Oren 
Dennett, the additional sureties on the appeal to this court, and 
David Bingham, Hugh Allen, Daniel Toffey, and Charles M. Fry, 
the sureties on the appeal to the Supreme Court of the United 
States, cause the engagement of their respective bonds and stipula- 
tions to be performed. 


SAMWL BLATCHFORD. 


Endorsed: Final decree. Filed and entered this 22d day of Sep- 
tember, 1854. 


Q2 Supreme Court of the United States. 


JosePpH W. Dyer, WittiAM LEAviTT, SAMUEL P. SHaw, and JAMES 
Puituips, Libellants and Appellants; THe Repusiic or Peru 
and Henry H. Rotiins, Co-Libellants and Appellants, 

US. 
THE NationaL STEAM NaAvicatTion Company, Respondents and 
Appellees. 


To the honorable the Supreme Court of the United States: 


The appeal of Joseph W. Dyer, William Leavitt, Samuel P. Shaw, 
and James Phillips, libellants and appellants, and The Republic of 
Peru and Henry H. Rollins, co-libellants, respectfully shows to this 
court: 

The mandate of this court herein having been filed in the circuit 
court of the United States for the eastern district of New York on the 
5th day of June, 1883,an interlocutory decree was made herein by the 
Hon. Samuel Blatchford, associate justice of the Supreme Court of 
the United States, and entered in the said circuit court, whereby it 
was ordered, adjudged, and decreed that the decree he retofore ‘en- 
tered in the circuit court herein en the 2nd day of August, 1878, be 
reversed so far as it condemns the respondent to pay the whole 

amount of damage sustained by the libellants and co-libel- 
o3 lants, and that the said decree be in all other re spects affirmed ; 

and further ordering that reference be had to B. Lincoln Bene- 
dict, Esq., one of the commissioners of the said circuit court, to 
ascertain the proper amount to be paid by the 1 respondent as depend- 
ing upon the value of the articles saved from the “Scotland,” in- 
cluding the pending passage-money; and the libellants having 
moved for leave to file a further and supplemental allegation to 
their libel relating to alleged insurance upon the “Scotland” and 
her pending freight, and that it be referred to said commissioner to 
take testimony as to the amount of any insurance held by the re- 
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spondents upon the said steamship “Scotland,” or her freight, at the 
time of the collision in question and the terms thereof; and the re- 
spondents insisting that insurance is in no wise included in the de- 
cision of this Supreme Court, and is not within its mandate nor 
within the issues involved in said case, and that the said cireuit 
court had no power to allow the introduction of the question of in- 
surance at that stage of the case, or to-allow such supplemental 
pleading, or to order testimony to be taken on that subject be- 
fore the the commissioner, it was in and by the said interlocu- 
tory decree further ordered that the libellants be allowed to file 
such supplemental allegation, and that the respondents might 
make such answer thereto as they might be advised, within twenty 
davs from the service on them of a copy of such allegation and 
of the said order, and that on the hearing before the commis- 

sioner thereby ordered either party be allowed to give 
54 such evidence in reference to the matters averred in such 

supplemental allegation as they might be advised, and that 
said commissioner make his report with the said evidence to the 
said circuit court with all convenient speed; but that the said order 
is made without concluding the respondents by the allegations in 
said petition and without prejudice to their right or privilege to 
insist that the question of insurance is wholly irrelevant in said 
case, or that such question has been disposed of by the judgment 
and mandate of this Supreme Court, or that no order should then 
be made permitting the filing of the supplemental allegations or 
the taking of proofs concerning insurances, or that the said circuit 
court had no power to make such order allowing such supplemental 
allegations, and referring the subject of insurance to the commis- 
sioner, and authorizing him to take evidence thereupon. That 
thereafter, and on or about the 10th day of Julv, 1883, the. libel- 
lants and appellants filed their sup yplemental allegations to their 
said libel, in which it was alleged as therein contained, to which 
said supplemental allegations these appellants ask leave to refer for 
the contents thereof, and that the respondents have filed no answer 
thereto. 

That thereafter the matters referred to B. Lincoln Benedict, Esq., 
the said commissioner, came on for hearing before him, and that on 
or about the 23d day of May, 1884, the said commissioner filed his 

report in the office of the clerk of the said circuit court. That 
55 thereafter, and on or about the 5th day of June, 1884, the 

said cause came on to be heard in the said circuit court before 
the Hon. Samuel Blatchford, Associate Justice of the Supreme Court 
of the United States, upon the supplemental allegations to the libel, 
the report of the commissioner, and the testimony and proois an- 
nexed thereto and forming part thereof, and such proceedings were 
had in the said circuit court that thereafter and on or about the 22nd 
day of September, 1884, the said circuit court made a final decree in 
the said cause whereby it was decreed that the responce nt pay into 
the registry of the said circuit court the sum of $4,927.55 as the 
value of the strippings and remnants of the “ Scotland,” and also 
the sum of $2,173.10, the costs of the libellants and intervenors in 
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the district court as taxed, together with the sum of $99.08, their 
costs in the said circuit court; amounting in all to the sum of 
$7,200.03. That upon such payment the respondent be discharged 
from all liability to the libellants and intervenors by reason of the 
matters alleged in the libel; and that the clerk of the said circuit 
court distribute the said sum when paid among the libellants and 
intervenors, according to their respective rights and interests; and 
further, that unless the said decree be fulfilled or satisfied, or an 


appeal be taken therefrom within the time limited by law, the sev- ' 
eral sureties cause the engagements of their respective bonds and 


stipulations herein to be performed, which said decree of the circuit 
court is, as these appellants are advised, in part erroneous and ought 
to be reversed. 
| 56 Wherefore these appellants appeal from so much of said 
| decree of the circuit court as fails to allow interest upon the 
sum of $4,927.85, the value of the strippings and remnants of the 
“Scotland,” from the date of said collision, being the lst day of De- 
cember, 1866, to the date of said decree, and from so much thereof 
as fails to allow interest upon the amount of costs in the district 
court as taxed, from the 17th day of July, 1874, the date of the de- 
eree in the district court, and also from so much thereof as fails to 
direct that the respondent herein pay into the registry of the circuit 
court the sum of $299,867.46, the amount of insurance collected by 
the respondents upon the steamship “Scotland,” together with inter- 
est from the lst day of September, 1867, the time of the collection 
| of the same, and that the clerk of the circuit court distribute the 
| amount so paid among the libellants and intervenors, according to 
| their respective rights and interests. And these appellants pray 
that the said decree of the circuit court and the pleadings, proofs, 
and proceedings in said cause may be sent to the Supreme Court of 
the United States without delay, and that the said Supreme Court 
will proceed to hear the said cause anew upon said pleadings and 
proofs, and that the said decree of the circuit court may be reversed 
in so far as it is erroneous, and a decree made that appellants recover 
against the said respondents the amount of damages sustained by 
them, with costs, or such other decree as to the said Supreme 
o7 Court shall seem just. 
SCUDDER & CARTER, 
Proctors for Libellants & Appellants. 
| BENEDICT, TAFT & BENEDICT, 
f Proctors for Co-Libellant Rollins, Appellant. 
PRITCHARD & SMITH, 
Proctors for Co-Libellant, The Republic of Peru, Appellant. 


Endorsed: Petition of appeal. Filed October 2, 1884. 
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58 Circuit Court of the United States for the Eastern District of 
New York. 


JoserpH W. Dyer, WititAmM Leavitt, SAMueL P. SHaw, and JAmEs 
Puitiips, Libellants and Appellants, and the Republic of Peru 
and Henry H. Rollins, Co-Libellants and Appellants, 

rersus 

THe NATIONAL STEAM NAVIGATION Company, Respondent and Ap- 

pellee. 


Know all men by these presents, that we, Henry J. Scudder and 
George A. Black, both of the city of New York, are held and firmly 
bound unto the National Steam Navigation Company in the sum of 
five hundred dollars, to be paid to the said National Steamship Com- 
pany; for the payment of which, well and truly to be made, we bind 
ourselves and each of us, our and each of our executors and admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 50th day of September, in the 

year of our Lord one thousand eight hundred and eighty-four. 


59 Whereas the above-named Joseph W. Dyer and others 
have prosecuted an appeal to the Supreme Court of the 
United States from certain portions of a decree rendered by the cir- 


cuit court of the United States for the eastern district of New York 
in the above-entitled suit : 

Now, therefore, the condition of this obligation is such, that if 
the above-named appellants shall prosecute their said appeal to 
effect and answer all costs if they fail to make their said appeal 
good, then this obligation shall be void; otherwise, the same shall be 
and remain in full force and virtue. 

HENRY J.SCUDDER. [t.s. 
GEO. A. BLACK. | L. - 


Sealed and delivered & taken & acknowledged, this 30th day of 
Sept., 1884, before me-- 
LAWRENCE KNEELAND, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. 


UNITED STATES OF AMERICA, ey 
1’ . . ° ~ Y a ee e 
Southern District of New York, | 


Henry J. Scudder and George A. Black, being duly sworn, sever- 
ally deposes and say: That they are residents and freeholders within 
the State of New York, and are worth the sum of one thousand 
60 dollars over and above all their just debts and liabilities. 
HENRY J. SCUDDER. 
GEO. A. BLACK. 


Sworn to before me, this 30th day of Sept., 1884. 
[L. s. | LAWRENCE KNEELAND, 
Notary Public, Kings ( ounty. 
Cert. filed in N. Y. Co. 
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Thereby consent that the within bond be approved. 
JOHN CHETWOOD, 


Proctor Respondent. 


The foregoing bond is approved as to form and amount and suf- 
ficiency of sureties. 
SAMUEL BLATCHFORD, 
Oct. 9, 1884. Circuit Justice. 


Endorsed: Bond on appeal. Filed October 11th, 1884. 


61 UNITED STATES OF AMERICA. | 
Kastern District of New York, | 


SSS 


I, B. Lincoln Benedict, clerk of the circuit court of the United 
States of America for the eastern district of New York in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to sixty, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court in the case of Joseph W. 
Dyer, William Leavitt, Samuel P. Shaw, and James Phillips, libel- 
lants and appellants, versus The National Steam Navigation Company, 
respondents, as the same remain of record and on file in said office. 

In testimony whereof, I have caused the seal of said court to be 
hereunto affixed, at the city of Brooklyn, in the eastern district of 
New York in the second circuit, this 11th day of October, in the 
year of our Lord one thousand eight hundred and eighty -four, and 
of the Independence of the said United States the 109th. 

[SEAL. | ‘B. LINCOLN BENEDICT, Clerk. 


62 By the Honorable Samuel Blatchford, Associate Justice of the 
Supreme Court of the United States, to the National Steam 

Navigation Company, respondents: 

Whereas Joseph W. Dyer, William Leavitt, Samuel P. Shaw, and 
James Phillips, libellants,and the Republic of Peru and Henry H. 
Rollins, co-libellants, have lately appealed to the Supreme Court of 
the United States from a portion of a decree lately rendered in the 
circuit court of the United States for the eastern district of New 
York in the second circuit, made in favor of said Joseph W. Dyer, 
William Leavitt, Samuel P. Shaw, and James Phillips, libellants, 
and the Republic of Peru and Henry H. Rollins, co-libellants, and 
against the National Steam Navigation Company, stating that said 
decree is in part erroneous, and praying that the same be reversed 
in part, and having filed the security required by law: 

Now, therefore, you are hereby cited to appear before the said Su- 
preme Court, at the city of Washington, in the District of Columbia, 
on the fourth Monday of October, 1854, to do and receive what may 
appertain to justice to be done in the premises. 

Given under my hand at the city of New York in the second 
circuit, the ninth day of October, in the vear of our Lord one thou- 
sand eight hundred and eighty-four, and of the Independence of the 
United States the one hundred and ninth. 


SAM’L BLATCHFORD. 
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63 (Endorsed ;) U. 8. Supreme Court. Joseph W. Dyer et al. 
vs. The National Steam Navigation Company. Citation. 
Scudder & Carter, proctors for libellants and appellants, 66 Wall 
street, N. Y. Benedict, Taft & Benedict, proctors for co-libellants, 
Henry H. Rollins, 64 Wall st. N. Y. Prichard & Smith, proctors 
for co-libellants, Republic of Peru, 21 Nassau st.,N. Y. Due service 
of a copy hereof admitted. N. Y., Oct. 10, 1884. John Chetwood, 
proct. resp’d't. 
64 Supreme Court of the United States. 


Josepu W. Dyer, WittiamM Leavitt, SAMUEL P. SHaw, and JAMES 
Phillips, Libellants; the Republic of Peru and Henry H. Rollins, 
Co-Libellants, Appellants, 


VS. 
Tue NaTionat SteAM NaviGation Company, Respondent and 
Appellee. 


It is hereby consented that service of the citation on the appeal 
herein may be made within less than thirty days from the return 
day thereof, and the thirty days’ notice required by the statute is 
hereby waived. 
JOHN CHETWOOD. 
65 [ Endorsed:] Supreme Court of the United States. Joseph 

W. Dyer et al. vs. The National Steam Navigation Company. 
Stipulation waiving 30 days’ notice. 


66 [Endorsed :] U. S. Supreme Court. October Term, 1854. 

Joseph W. Dyer, William Leavitt, Samuel P. Shaw, and James 
Phillips, libellants and appellants, and the Republic of Peru and 
Henry H. Rollins, co-libellants and appellants, versus The National 
Steam Navigation Company, respondent and appellee. Transcript 
of record. In admiralty to the circuit of the United States for the 
eastern district of New York. 


Endorsed on cover: E. New York C. C. U.S. -No. 1149. Joseph 
W. Dyer, William Leavitt, Samuel P. Shaw, James Phillips, The Re- 
public of Peru, and Henry H. Rollins, appellants, vs. The National 
Steam Navigation Company. Filed 21st October, 1884. 
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BurGcorne’s “Quick” Print, 146-150 Centre St., N. Y. 


Supreme Court of the United States. 


JosEPH W. Dyer Et ALSs., Libellants-; 
THE REPUBLIC OF PERU ET AL., Co- 
libellants. | 


AGAINST 


THe NATIONAL STEAM Namoanos 
COMPANY. 


Brief for Libellants on Claim for Inter- 
est on the Sum to which the Respondents 
liability is limited, if limited to savings of 
the vessel, and to right to interest on the 
decree ofthe Circuit Court for costs of the 
District Court from the date of the decree 
ofthe Circuit Court. 


Point I. The statute limited simply the orginal 
claim for damages and did not extend to costs and in- 
terest. 

There has been, in this case, no transfer of the prop- 
erty saved from the wreck to a trustee, and Sec. 4283 
of the Revised Statutes is the only one that applies. 

This Court, in Norwich Company vs. Wright says: 
“ The Act of Congress seems to have been drawn with 
‘ direct reference to all these previous laws, and with — 
“ them before us its language seems to be not difficult 
“of construction.” 

Norwich Co. vs. Wright, 13 Wal., 104, at p. 
120. | 


9 

The Court refers to 53 Geo. III. C. 159, S. 1, which 
limited the liability of the owners, in case of collision, 
to the value of “the ship, appurtenances and freight.” 

Under this Act of Geo. III. it was decided that in 
addition to the value of “ship, appurtenances’ and 
freight,” the claimant was entitled to the costs of his 
action and interest on such value up to the time of final 
decree. 

Lord Stowell, in the case of the Dundee, 2 Hagg, 
Adm. 136, says: ‘“‘The sufferer is further entitled to 
“ such costs as he shall incur in recovering this value, 
and to interest if payee nt is delayed. The claimant 
is entitled to remuneration for the costs to which he 
is driven for recovering his loss ; they certainly form 
a part of that loss, and the statute is not guilty of 
“ that injustice, which would ensue if it excluded those 
costs that are necessary for replacing the sufferer in 
" And it was 
“ justly remarked, that if, without payment of interest, 
“the wrongdoer could retain the money due to the 
sufferer, he might apply it to the purposes of an un- 
“just and persevering litigation.” 

The same has been held repeatedly under the Eng- 
lish Acts subsequent to this and to our own, viz.: The 
Merchant Shipping Act, § 504 (1854) and The Merchant 
Shipping Act Amendment (1862), the principle being 
that “ Zhe lein attaches the moment the injury has been 
“inflicted.” And as Wood, V. C., remarks in Straker 
vs. Hartland, “ /¢ was quite clear that justice required 
“ that a debt which was due but the payment of which 
“ was delayed should carry interest.” 

African Steamboat Co. vs. Swanzy, 25 L. J. 
N. 8. Ch., 870. 

Gen. Lron Screw Collier Co. vs. Schur- 
manns, 29 L. J. Ch., 877. 

Nixon vs. Roberts, 30 L. J. Ch., 844. 

Straker vs. Hartland, 34 L. J. Ch., 122. 

Smith vs. Kirby, L. R. 1 Q. B. D., 181. 


a just state of compensation. 


. 
& 
& 


3 


In the Northumbria, L. R., 3 Ad. & Ec., 6, the Court 
says: 
“ The statutory limit took the place of restitutio in 
integrum, the principle still remains that the lialility 
“* to this amount attaches from the tim of the collision ; 
‘“‘ and THERE SEEMS NO REASON WHY INTEREST SHOULD NOT 
ACCRUE ON THE, DELAY TO PAY THAT LIMITED AMOUNT AS 
“* WELL AS IN THE CASE WHEN THE AMOUNT IS UNLIMITED.” 


«6 


4é 


Point II. Interest should be computed at 6 per 
cent. from the date of collision to the date of final de- 
cree. 

If interest is given at all the natural period is from 
the time the principal falls due to the time when the 
debtor ceases to have the use of it. 


Point III. By the decree of the Circuit Court en- 
tered in this cause on the first day of August, 1878, 
the costs of the District Court, amounting to $2,173.10, 
were awarded to the libellants. (See p. 2 of the Rec- 
ord). 

By the mandate of this Court, bearing date the 19th 
of May, 1882, the decree of the Circuit Court was af- 
Jjirmed with the exception as to the amount of dam- 
ages, and with instructions to the Cireuit Court to 
modify the decree above mentioned, so as to conform 
to the opinion of this Court. (See p. 6, fol. 14 of the 
Record). 

The decree of the Circuit Court entered upon said 
mandate on the 22d of September, 1884, provided that 
the respondents should be discharged upon payment 
of $2,173.10, the costs of the libellants and intervenors 
in the District Court as taxed (see p. 19 of the Rec- 
ord), and this became the final decree. 


4 


Libellants sought to enter the decree in a form tc 
entitle them to interest from the date of the decree af- 
firmed by this Court, and have given notice of their in- 
tention to review the failure of the Circuit Court to 
give interest in the said final decree on the amount of 
the costs awarded in the District Court, which being af- 
firmed by the original decree of the Circuit Court, and 
by the mandate of this Court, so far as costs were con- 
cerned, entitled the libellant to interest on those costs 
in the final decree to be entered upon the said man- 
date. (See notice of app., fol. 56 of the Record). 

The original decree of the Cireuit Court, which 
awarded these costs in 1878, having been affirmed by 
this Court in that respect, interest on those costs fol- 
lowed as a matter of right, and a new decree being re- 
quired to be entered in conformity to the opinion, those 
costs, with interest, should have formed the amount to 
be recovered on that decree. 


Jas. C. CARTER, 
Counsel for Appellants. 
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STATEMENT. 


This case comes before this Court a second time. 
The case is one for collision, and was brought by 
the owners of the ship Aafle Dyer, her cargo, ete., 
to recover the damages. occasioned by her being 
sunk in a collision with the steamship Scotland, 
belonging to the respondents, which occurred on the 
high seas on the night of December Ist, 1866. 

Rollins was a passenger in the Aatle Dyer and 
lost everything. 

The lower Courts having decreed in favor of the 
libellants, for the full amount of their damages, 
$255,047.70, of which sum, the damages of the co- 
libellant, Rollins, was $9,724, the respondents 
brought the case to this Court by appeal from those 
decrees. This Court, while sustaining the decrees 
of the lower Courts, so far as holding the Scotland 
solely in fault for the collision, held that her own- 
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ers were entitled to a limitation of their liability as 
given by the Statutes of the United States, and sent 
the case back to the Circuit Court of the Eastern 
District of New York, for proceedings to ascertain 
the amount to which the liability of the respond- 
ents should be limited. 

Such proceedings having been taken, and the 
limit of the liability of the respondents having been, 
by the decree of the Circuit Court, fixed at $4,927.25, 
and a decree rendered in favor of the libellants for 
that amount with costs, the libellants have taken 
this appeal from such decree. 


And this appeal presents to the consideration of 
this Court two questions. 


I. The Circuit Court having found the facts to be 
that the value of the wreckage of the Scotland (she 
having been lost as a result of this collision), was 
the sum of $4,927.85; and also that, at that time, the 
respondents were insured on the Scotland, and had 
collected, of such insurance, the sum of $299,867, 
within nine months after the collision in question, 
the libellants insist that, in fixing the limit of the 
liability of the respondents, to which limitation 
they are held entitlea under the Statute, the amount 
of that insurance should be taken as part of the 
value of that interest of the owners of the Scotland; 
and that, as the amount of the insurance which the 
respondents have received for their vessel is $299,867, 
which is far more than the amount of damages 
decreed to the libellants by the former decree of 
the Circuit Court, the libellants should now have a 
decree against the respondent for the fullamount of 
such damages, $255,047.70, with interest and costs. 


Il. The libellants insist that, if they are wrong in 
the above contention, and if the limit of the liability 
of the respondents is to be fixed at the value of 
the wreckage only, excluding the insurance, still 
theamonnt decreed against the respondents now 
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should be fixed, by adding to the value of such 
wreckage ($4,927.55) interest thereon from the date 
of the collision to the date of the decree. 


And, in support of these contentions, the counsel 
for the co-libellant, Rollins, present the following 


POINTS. 


First.—W hen this case was before this Court on 
a former occasion, the Court adverted to ** the rule 
‘‘of the general maritime law of Europe,’’ which 
‘‘only charges innocent owners to the extent of 
‘* their interest in the ship for the acts of the master 
‘‘and crew,”’ so that ‘‘if the ship is lost their lia- 
‘* bility is at an end,” and to the text of the French 
Ordinance as formulating the old customary law, to 
wit: ‘* The owners of ships are responsible for the 
‘‘ acts of the master, but they become discharged 
‘* therefrom by abandoning the ship and freight.” 


And the Court proceed to say further: 


‘* But whilst this is the rule ofthe general mari- 
‘* time law of Europe, it was not received as law in 
‘*England nor in this country until made so by 
‘‘ statute. The English statutes indeed have not 
‘* vet adopted to its full extent the maritime law on 
‘this subject. They make the owners responsible 
‘* to the value of ship and freight at the time of the 
“injury (that is, immediately before the injury), 
“ although the ship be destroyed, or injured by the 
‘* same act, or afterwards in the same voyage, whilst 
‘‘our law adopts the maritime rule of graduating 
“ the liability by the value of the ship after the in- 
“jury, as she comes back into the port, and the 
‘* freight actually earned, and enables the owners to 
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‘‘ avoid all responsibility by giving up ship and 
‘ freight, if still in existence, in whatever condition 
‘‘ the ship may be, and without such surrender sub- 
‘< jects them only toa responsibility equivalent to the 
‘< value of the ship and freight as rescued from the 
‘‘ disaster. But whilst the rule adopted by Congress 
‘‘is the same as the rule of the general maritime 
“law, its efficacy as a rule depends upon the stat- 
‘* wte,and not upon any inherent force of the mari- 
‘* time law. As explained in the Lollawana (21 
‘¢ Wall., 558) the maritime law is only so far opera- 
** tive as law inany country as it is adopted by the 


“laws and usages of that country; and this par- 
“ ticular rule of the maritime law had never been 
“adopted in this country until if was enacted by 
‘*Statute. Therefore, whilst itis nowa part of our 
‘* maritime law it is nevertheless statule law, and 
‘*must be interpreted and administered as such.’’ 


The case as it then stood before the Court pre- 
sented no question as lo insurance upon the vessel, 
but only the question in relation to the vessel and 
Sreight considered without regard to insurance. 


Second.— But it will doubtless be claimed that 
under the views declared by tliis Court on that 
question, the Court will be bound to determine the 
present question by the rule of the general maritime 
law of Europe concerning it, if there be sucha rule: 
and it will be contended also that there is such a 
rule, and that that rule excludes insurance from 
consideration in determining the liability of the 
owner. 


It will, of course, have to be accepted as stated by 
this Court in the extracts above quoted, that this 
part of our maritime law is ‘‘ statute law and must 
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“be interpreted and administered as such”’; but 
still it will be urged that there is ‘‘ a rule of the 
general maritime law of Europe’’ on this question 
which the Statute also adopts, just as this Court has 
declared that it ‘‘adopts the maritime rule of grada- 
‘“‘ating the liability by the value of the ship after 
‘the injury as she comes back into port, and the 
‘* freight, actually earned ; and enables the owners 
‘*to avoid responsibility by giving up ship and 
‘* freight, if still in existence, in whatever condition 
‘the ship may be”’ ; and that the maritime rule so 
adopted is that, if there be insurance on the vessel, 
the owners need not give that up ; and that our law 
without any ‘surrender, subjects them only to a 
“responsiblity equivalent to the valne of the ship 
‘‘and freight as rescued from the disaster *’ eacli- 
sive of insurance. 

And so language, used to express with -force and 
clearness the Court’s construction of the Statute, 
under circumstances where the mere matter of ves- 
sel and freight were in mind, will be claimed to be 
decisive of the important question which now comes 
before this Court for its consideration for the first 
time. 


Third.—But we are quite clear that the utterances 
of this Court, in the cases where the Court has had 
in view only the ship and freight and not insurance, 
are not to be applied to the case where there is in- 
surance to be considered. except so far as they may 
indicate a general course of reasoning applicable to 
the one case as well as to the other. 


Fourth.—The question now to be considered is 
not one like that pertaining merely to the ship and 
freight considered merely as such, and as to which 
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the broad and fundamental distinction exists be- 
tween the rule as declared by the English Statutes 
and English decisions thereon, on the one hand, and 
the maritime rule of Europe on the other; but it is 
one of those incidental questions in the maritime 
law of European nations which has sprung up 
since the original rule came into operation, and 
which could not have been considered in the forma 
tion of the rule, for the reason that insurance was 
a thing not then known. 

Had insurance then been practiced as it is now, 
the rule might and doubtless would have been 
modified thereby. 


In the case of The Rebecca, Ware, 200, et seq., 
the custom of limitation of the responsibility of 
owners is referred to as traceable to ‘‘ the contract 
of commande, commenda, or commendum, is it is 
rariously written; and itis said (p. 201): ‘* This 
‘form of contract was probably suggested by the 
‘extreme perils attending on commercial opera- 
‘‘ tions in those ages of barbarism and disorder, 
‘and more particularly on those of maritime com- 
‘* merce.” 

And it is further said (p. 201): ‘* This contract was 
‘* the more important in maritime commerce, as the 
“contract of insurance, which has so great an 
‘* influence in giving extension to commerce in our 
‘* time, was then unknown.” 


Doubtless the views of those jurists, who have 
contended, since insurance came into vogue, that the 
rule should be so construed or modified as to take 
insurance into account, so far as the matter has 
come under discussion, have had to contend with 
the difficulty of securing the application of the prin- 
ciple of arule to a new state of facts; but if the 
views entertained by them are sound, then the fact 
(if it be the fact) that they have not wholly sue- 
ceeded in securing their adoption in European coun- 
tries, ought not to prevent this Court, in inter- 
preting a statute of our country upon the subject, 
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from adopting such a rule as it conceives to be 
most in accordance with the spirit and meaning of 
the statute considered in its own proper force and 


in view of its own distinctive language and terms. 


W hat should be the rule is a matter that has been 
in dispute among European nations ; and itis hardly 
possible to believe that Congress intended to do 
otherwise than to leave such questions to be settled 
by this Court in construing and applving the statute 
to cases as they might arise, without control from 
any real or supposed rule on the subject existing on 
the continent of Europe, and without influence from 
any supposed purpose on the part of Congress to 
adopt any such European rule. 

We may not be justified in claiming that this 
Court intended to indicate its approval, as a just and 
proper rule, of the views quoted in Norwich Com- 
pany os. Wright, 13 Wallace, 117, from Pardessus, 
thus: **The owner is bound civilly for all delin- 
quencies committed by the captain within the scope 
of his authority, but he may discharge himself 
therefrom by abandoning the ship and freight; and 
if they are lost, it suffices for his discharge to sur- 
render all claims in respect of the ship and its 
freight, such as insurance,’ &c. 

But we venture to assume that it did not strike 
the Court as anything unreasonable or unlikely that 
the rule should require the surrender of insurance. 

In Brown os. Wilkinson, 15 M. & W., 396, Baron 
Parke clearly considers the rule to be as stated by 
Pardessus, for he uses this language: ‘‘ The two 
latter’ (referring to counsel) “contended that the 
object of the Statute 58 Geo. 3, C. 159, 3S. 3, was to 
give to British shipping all the protection which the 
navigation of some foreign states extended to theirs, 
and this protection goes to the extent of permitting 
the owners, at the end of the voyage, to give up the 
vessel in its then state by way of satisfaction to the 
parties injured, and if it be lost, the owners are alto- 
gether exempt, on abandoning the benefit of 
insurance, if any, and salvage.”’ 


8 


Here, at least, we have a very able judge and 
jurist stating what he understood to be the rule of 
some foreign nations which required the surrender 
of the benefit of insurance. 

He further says: ‘‘It may indeed be true that the 
Legislature, in giving relief by the series of statutes 
on this subject, ending with 53 Geo. 3, have had the 
foreign codes in view, but they certainly have not 
introduced the whole of those codes. . Thereis nota 
word in the statute protecting the ship-owner from all 
liability, if his ship be lost, or requiring him to give 
up the benefit of any policies of insurance under any 
circumstances whatever. All that is done is to re- 
strict the liability of the ship-owner to the value of 
the ship and freight, af some fime, but no more” 
(page 398). 

The divers claims in relation to the rule on the 
point in question that do obtain or should obtain 
among the nations of Europe are adverted to 
under a subsequent point of this brief, and 
we will not in this connection refer to that sub- 
ject further than to say, that the conflicting views 
advanced upon it seem to us necessarily to lead to 
the conclusion, that the true rule is to be declared 
by this Court as a matter of independent construc- 
tion of the language and terms of our statute, 
whereby it shall thus be ensrafted upon and madea 
part of our maritime law, whether it agrees or does 
not agree with what may be or may become the mari- 
time law of some other countries. 


Fifth.—Turning now to the statute, we observe 


1. That terms are selected and adhered to in it 
which are peculiar to itself, and are such as should 
be construed according to their own just force and 
meaning. 


. 


s.... 


9 


2. Section 4283 declares the limit of liability in 
general and absolute terms so that the limitation is 
in no wise dependent upon the surrender or aban- 
donment of either vessel or freight. 


3. This is a rule absolutely unknown to the mari- 
time law. 

And while a method of effectuating this limita- 
tion of liability, similar to that which the rale of 
the maritime law of Europe requires, is allowed by 
Section 4285, yet that is purely incidental and 
different from anything in the maritime law of En- 
rope. Indeed, as a matter of security, the latter 
seems to afford the injured party better security 
than the former, wherever anything of the ship and 
freight remains, as the owner may dispose of them 
and leave the injured party only his personal respon- 
sibility to the amount of the value. 


4. Moreover, this statute expressly includes 
not only acts of the master, ez delicto, but 
ex contractu, and includes those which relate to 
interests which are confided to the owners as com- 
mon carriers, as well as those which relate to the 
interests of third parties. 

[t is certainly very much to be doubted whether 
any such uniform rule can be found in the maritime 
law of Europe at the time of the passage of this 
statute. Under such cireumstances, surely this 
Court will regard itself as quite free to put its own 
construction upon a statute that is thus distinctive 
in its character. 


Siath.—The question then is as to the proper con- 
struction of the terms of Section 4283, which declares 
the limit of the liability of the owner to be that it 
‘* shall in no case exceed the amount or value of the 
‘interest of such owner in such vesse! and her 
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‘* freight then pending ;”’ thatis tosay : What is the 
proper construction of the words ‘‘ amount or value 
‘‘of the interest of such owner in such vessel” 
where thecase is one in which, although the vesselis 
lost, the owner is able to realize the whole or the 
greater part of its value through the insurance 
which he had upon it at the time the wrong com- 
plained of was entered upon. 

There are two particulars _in respect to which it is 
necessary to resort to construction from the lack of 
express words. 


1. The first relates to the time at which the 
‘‘amount or value of the interest of such owner’’ is 
to be taken. ‘‘The statute does not define at 
‘* what time that interest is to be taken’’ (opinion 
in Norwich Company vs. Wright, 13 Wall., 120). 


(a) In this regard this Court has already had oc- 
casion to a certain extent to declare what the true 
construction is, and it has decided that so far as the 
mere vessel is concerned it is not the value before the 
disaster and when in its sound condition, but the 
value of it as affected by the disaster; and so far as 
the mere vessel isconcerned this value is ascertained 
at that point of time which determines what there is 
of the vessel that still remains to the owner—the 
value that the owner is able to realize from the 
vessel. And this construction isin accordance with 
the evident purpose of the statute to relieve the owner 
From any further loss for the wrong done beyond 
his capital in the vessel and the pending freight. 

See this distinctive purpose forcibly ex- 
plained in 18 Wallace, 121, where the opinion 
of this Court was delivered by Mr. Justice 
Bradley, and the limitation upon the liability 
of corporators is referred to by way of illus- 
tration. 

(6) So much as to the construction in this regard 
where there is nothing but the bare vessel to be 
considered. 
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c) But now we come toa case where the vessel, 
when it is sent upon a wrong course by its master 
and crew, whereby destruction is to be brought 
upon it and the property of others, is insured to 
the owner for its full value. 

The vessel is moving irresistibly on its course of 
destruction through the negligence of its master 
and crew, and the question arises—may not the 
value of the interest of the owner in that vessel at 
that moment of wrong doing and before such de- 
struction occurs be taken as the value so far as to 
include the insurance on the vessel ? 

The value of the vessel at that moment considered 
as a subject of sale in the market may be assumed 
to be very little. But the owner would not part 
with his interest in it for less than the amount of 
his insurance upon it. 

He would say of course ‘‘ I will not sell this vessel 
even in its critical condition for a song or any in- 
considerable sum, and thus deprive myself of my 
insurance.’ It is the insurance which fixes the 
value of his interest in this vessel at the moment 
when it is about to inflict, by reason of the negligence 
of the owner's agents, injury upon others and upon 
itself as well. 

When the statute says ‘‘ the value of the inter- 
est,’’ etc., it plainly must mean one of two things, 
either the value to others, or the value to the 
owner. It would be no strained construction of 
the statute to make it read ‘*‘ the value fo him of the 
interest, ete.’ And if it is to be the value to the 
owner, such value must include the amount of in- 
surance. 


(7) That such a construction in no wise does 
violence to the language used, but is entirely 
reasonable to avoid an effect, which we cannot sup- 
pose Congress intended, is shown by the decisions 
of the English courts in construing language not 
perhaps so favorable to our view as that we are con- 
sidering, the language of the English statute being 
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‘* No owner,” ete., “shall be liable,” ete., ‘further 
‘than the value of his or their ship or vessel and 
‘* the freight due and to grow due,” ete. 

It is of this language that Baron Parke said - 
‘It is the value of the ship and freight at some 
‘* time,’’ and then, ‘it is the value at the moment 
‘the loss commences” * * * * Jt ig not to 
“be reduced by the consideration that the defend. 
‘‘ant’s ship is about to founder, at which time it 
‘‘ is really of no value.”’ 15M. & W.. 397. 398. 

A construction of our statute. that goes so far as 
this, has been rejected by this Court for the reason 
that it does make the owner liable so far as to 
involve his other property, his land property as well 
as his property afloat. 

But to take the real value of the vessel to the 
owner atthe same point of time specified in the 
English decisions so as to bring in the value of his 
insurance, seems to us to be in precise accordance 
with the spirit and meaning of the statute. 


2. And this brings us to the second particular in 
this question of construction, to wit, the significance 
of the word “ value.”’ 

Does it mean anything other than that value 
which the owner, by reason of his interest in the 
vessel at the time she does the wrong, can himself 
realize? It seems to us clearly not. And we earn- 
estly submit that that is precisely where the line 
was intended to be drawn by the statute, and that 
all the interest which the owner had in the vesse] 
at the time of the wrongful act, which resulted in 
damage and loss, is to be brought into account for 
the injured parties either directly as in cases of 
transfer, or indirectly as a measure of liability. 

The rule should be the value of the interest of 
the owner in the vessel when, it proceeds to commit 
the wrong so far as that value can be realized in 
any way by the owner. 

Nor does Sec. 4285 at all militate against apply- 
ing this construction to Sec. 4283. Sec. 4283 stands 
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as the leading Section, and declares the limitation; 
Sec. 4285 specifies one method of effectuating that 
limitation. 

And the words “interest in said vessel’’ in Sec. 
4285 must be held to include the ‘‘ interest in such 
vessel ’’ which goes to fix the value according to the 
true intent and meaning of Sec. 4283, and would 
therefore include the insurance. 


Seventh.—We see no answer that can be given to 
this course of reasoning short of saying that Con- 
gress intended by the statute to adopt a measure of 
limitation of liability in exact accordance in all par- 
ticulars with what the maritime laws of modern 
Kurope prescribed at the time of the passage of this 
Act; and then to claim that there is nothing for this 
Court to do but to devote itself to the ascertain- 
ment of what the preponderance of authority in 
Europe is upon this particular question. 

And such an answer we are confident this Court 
will never sanction. 

There is then no difficulty in the way of giving the 
Statute the construction we contend for, so far as its 
terms are concerned, 


Highth.—But certain objections have been raised 
to this construction based upon the alleged purpose 
and policy of the Act. 

The trouble, however, is that most of these ob- 
jections rest upon a wholly one-sided view as respects 
such stpposed purpose and policy, and the rest are 
without any real force or pertineney to the subject. 


(a) As, for instance, it is said that a policy of in- 
surance is a wholly personal contract with the owner 
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resting upon the consideration of a premium paid. 
The force and pertinency of this we do not perceive; 
for certain it is that at the moment of threatened 
destruction the value of the owner's interest in the 
vessel is fixed almost entirely by the insurance he 
has upon it, and that interest after the destruction 
of the vessel takes the form of a claim upon the in- 
surer for such value; and the further objection that 
the polic y is * distinct independent subject of prop- 
“erty ’’ when considered in relation to the point of 
time mentioned, cannot be regarded as having any 
force or rs a 


(6) The adoption of a construction by which the 
value of the owner's interest is found to include the 


interest in the vessel which the owner has, at the 


miment of wrong doing and danger, by reason of 
-— insurance upon it, and construing the term 

valne’’ as meaning that value which the owner is 
able to realize from such insurance or otherwise, 
will avoid or overcome all the objections that have 
been raised to the taking the insurance into account 
based upon the nature of the insurance contract. 
and which assume that the ‘value and amount of 
‘the owner’s interest’? are to be confined to the 
mere market value of a ship subject to all the risks 
and injuries to which it is exposed in its course of 
wrong doing. 


(See these objections fully stated in the 
opinion of Judge Kane, in Watson 2. Marks, 
2 Am. Law Reg., 167.) 


(c) The learned judge in that case refers to the fol- 
lowing statement of Pardessus: ‘‘It follows that if 
“the ship has been insured, the owner should sur- 
‘render his rights against the underwriters,’ and 
says he does not sustain it either by argument or au- 
thority. He urges that the reasoning of Boulay Paty 
is unanswerable, and then adds, ‘and it is borne out 
“by the established policy of commercial institu- 


| 


4 5A a A i ele 


15 


‘tions. It would discourage insurance were we to 
‘* deny to the ship-owner the benefit of the contract 
‘* for which he has paid his premium. It would dis- 
‘‘ criminate to the disadvantage of small capitalists, 
‘‘who must insure with third persons, in favor of 
‘* the millionaire whose extended means allow him 
‘‘to stand his own underwriter, and who, not re- 
‘ceiving the amount of loss from third persons, 
‘* would not be called on to pay it over to the ship- 
‘* per or to the disadvantage of the prudent i in favor 
‘* of the reckless. 

‘What matters it to the shipper whether the 
‘‘ ship was insured by the owner himself or by a 
‘‘ third person? What right can he claim in the 
‘one case more than the other? He did not in 
‘‘ either case contribute towards the premium of in- 
‘* surance; it added nothing to the freight he en- 
‘‘ gaged to pay; he never stipulated that the ship 
‘* should be insured at all, nor inquired whether it 
‘‘was so. He gave credit, when lhe shipped, to the 
‘* vessel; she became hypotlhecated to him as she 
‘* stood ; the owner's liability was measured by her 
‘“value. What has he to do with the other con- 
‘** tracts of the owner, whether made afterwards or 
‘‘ before? What right has he to expect that the 
‘‘ fruits of them shall be superadded to the only 
‘* security for which he bargained ? ”’ 

For a further like train of reasoning suggesting 
difficulty and impraticability, see the opinion at 
page 171. 


(7) Now we concede that all this is pertinent to 
the discussion. ‘The objectis toshow that the effect 
of the construction which we contend for would be 
impolitic, unreasonable, unjust and impracticable 
and therefore to be avoided if possible. 


(e) It strikes us, however, that the views above 


quoted and referred to are wholly one-sided and 
wanting in judicial force and sensibility as regards 
the question of redress to the injured party, who, 
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indeed, may not be a shipper, but a third party who 
never heard of the ship before. 

In this case we represent a passenger who, with 
his hard-earned savings, was on board the Aate 
Dyer, returning from California to his friends and 
home at the East. It was not a large sum—85,000 
California gold—but it was his all. The wrong 
doing of the agents of the owners of the Scotland 
left him penniless. We, as his advocates, are en- 
deavoring to obtain for him some redress for this 
wrong. That is our position, and we take an en- 
tirely different view of the ‘* policy of commercial 
institutions ” from that taken by the learned judge 
in his opinion above quoted. 

And now, when we apply to this Court for a 
ruling that shall give redress in some measure, we 
assume that the Court wil) only inquire as to the 
exact limitation of liability to which the Statute 
entitles these owners. 

lis only policy is 10 do exact justice so far as the 
law allows. 

And we submit that in a Statute which changes 
our former maritime law and interposes a limita- 
tion where none before existed, the exact extent of 
that limitation, in view of what our former law 
deemed just, is to be found by going no further in 
the way of limitation than is clearly expressed. 

Even that measure of limitation must be often- 
times attended with great hardship; and, in view of 
the former law, justice to injured parties and well 
settled general principles have to be set aside, and 
for what? To subserve a policy of encouraging the 
investment of capital in ships by providing, as we 
understand the Statute to intend and this Court to 
have decided, that ship-owners shall have at risk no 
other property than that which they so invest. 
This is the extent of the protection proposed for 
thenr and the extent of the sacrifice demanded of 

parties injured by the ship-owner or his agents, 
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(/) In the case of the Rebecca (1 Ware, 207), 
Judge Ware says: 

‘*The rule which holds the principal responsible 
‘‘for the tortious acts of his agent will in its terms 
‘‘include the master of a vessel. But it is a rule 
‘*founded merely in expediency, and not in natural 
‘* justice, except so far as the principal has derived 
‘‘a benefit from such acts; public policy must 
‘‘also determine to what cases the rule shall ex- 
‘‘tend. The general sense of the commercial world 
‘*seems to be satisfied with holding the owners of 
“vessels responsible tothe extent of their interest 
‘‘in the ship, and, by abandoning the ship and 

‘freight to the creditors, they are discharged. 
‘*This has for a long period, if lam not mistaken, 
“been the law of all the maritime nations of Europe 
‘‘with respect to damages arising from the wrong 
‘‘and illegal acts of the master. It, however, has 
‘‘never been acknowledged in England or in this 

; ‘‘country, though it seems that the sense of the 
‘‘commercial community is in favor of this limita- 
‘*tion of the owner’s responsibility for fhe tortious 
‘‘ acts of the master. And accordingly on the peti- 
“tion of merchants and ship-owners it has, in @ 

‘*number of particulars, been established in Eng- 
‘“Jand by Acts of Parliament. Abbott on Shipping, 

‘* Part 3, Ch. 5. We have in this country no act of 

‘‘the general government on this subject, but a 

‘‘similar limitation of the responsibility of the 

‘‘owners has been established by legislative author- 

“ity in the States of Massachusetts and Maine. 

‘“« But there is certainly great difficulty consistently 

‘with the present usages of commerce in extending 

‘*this rule to the contracts of the master.” 

(We may say in passing that the very fact that : 
our Statute does include the contracts of the master | 
is another reason why its construction cannot be 
absolutely controlled by the maritime law of foreign 
nations. ) 

That the rule of our common law. and of our 
maritime law as it was before the Statute, which 
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made the owners liable for the ‘‘ wrongs and illegal 
acts of the master,’’ done in the course of his em- 
ployment, is not founded in natural justice may not 
be so easy to establish (see Grotius, De Jure, Lib. 
2, Cap. 11, §$ 12, 13); it certainly is grounded in 
well-settled principles of the law wrought out for the 
purpose of administering justice; and we should 
not, therefore, lose sight of that side of the ques- 
tion which inquires what is just to the party injured 
in determining the proper construction of the 
Statute in question, which covers not only torts but 
contracts, injuries to third persons and neglect of 
duty and betrayal of trust on the part of com- 
MON Carriers. 

And when we read views such as those expressed 
by Judge Kane, we may also do well to read the 
exposition of principles to be found in the cele- 
brated opinions of other able judges, such indeed as 
that of Lord Chief Justice Holt in Coggs vs. Ber- 
nard (2 Ld. Raymond, 917) touching the law of 
Bailment, principles which, says Mr. Justice Bueler, 
“We have seen stated, reasoned upon, enlarged 
and explained, until we are lost in wonder at the 
strength and stretch of the human understanding.” 

‘The law,” says Lord Holt, “charges this per- 
son’’ (the carrier) ‘‘ thus entrusted to carry goods, 
‘*against all events but acts of God and the enemies 
‘fof the King. For though the force be never so 
‘great, as if an irresistible multitude of people 
‘should rob him, nevertheless he is chargeable. And 
‘this is a politic establishment, contrived by the 
‘* policy of the law for the safety of all persons the 
‘*necessity of whose affairs obliges them to trust 
‘these sorts of persons, that they may be safe in 
“ their dealings. For else these carriers might have 
‘fan opportunity of undoing all persons that had any 
“dealings with them, by combining with thieves, 
““&c., and yet doing it in such a clandestine 
**manner as would not be possible to be discovered.” 

From which it appears that there is a principle in 
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the law which looks well to the care of those who 
may be exposed to injury. 

And hence the propriety of putting the pressure 
of liability upon those who entrust their business 
operations to agents, to stimulate them to look well 
to the competency and fidelity of the agents in 
whose power they put it to injure the interests of 
others. 


(7) Should it be suggested or surmised, that our 
poor client in this case stands in the same category 
as to his rights—surely not his fortune—as strong 
corporations, who may be supposed to have insured 
the Kate Dyer and her cargo, and who may be sup- 
posed to be entitled to any recovery by the owners 
by subrogation, and that, these insurers having 
taken their risk, it will be no great hardship if they 
have to suffer loss, we have to say : 


Is¢?. These insurers, if such they are, have been 
compelled to pay by reason of the wrong doing of the 
agents of the owners of the Scotland and are justly 
entitled to redress within the limitation which this 
Statute may impose. In the absence of the Statute 
they would have been entitled to full redress. 


2d. Our client the co-libellant Rollins never had 
any insurance and his only redress for his loss 
must be such and such only as this Court may 
award him in this action. 


3d. The construction to be given to the Statute 
a must, of course, be given in view of all the classes 
of persons and all the varieties of damage and in- 
jury which come within its purview. : 
Only so can its just ends be obtained with due re- 
gard to the rights and interests of all who may 
chance to be affected by it. 
We therefore feel sure that this high Court, sit- 
ting to administer justice, will, with due considera 
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tion for the just claims of all parties, give that con- 
struction to the Statute which we have above pre- 
sented. 


Ninth.—Thus far we have been contending for 
what seems to us a just and equitable construction 
of the Statute considered with close reference to its 
own terms and our maritime law, as it existed at the 
time it was passed, and the utterances of this Court 
where the mere matter of vessel and freight with- 
out insurance were under consideration. 


And we have especially contended : 


(1.) That this Court in those utterances has not fixed 
and has not intended fo fiz a point of time under 
the Statute as a substantive thing to be made deci- 
sive of all questions affected by it. 


(2.) That the effect of what the Court has said is 
not different from what it would have been if it had 
expressed itself thus: ‘So far as the mere vessel is 
concerned, considered apart from any question of 
insurance upon it, the value to be taken és the value 
of the vessel as affected by the disaster and sub- 
sequent voyage to port. 


(3.) That the substance of the difference between 
this Court and Baron Parke relates not to the point 
of time when he says it “ is the value at the moment 
the loss com.iences,’’ but to his declaration that 
‘it’’ (the value) ‘‘is not to be reduced by the 
consideration that the defendant's vessel is about to 
founder, at which time it really is of no value.”’ 


(4.) And that while Baron Parke declares that the 
value is not to be so reduced, because ‘‘ that would 
be to exempt the defendant altogether,’ this Court 
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is not, under the wording of the Statute, to be pre- 
vented from holding that the insurance enters into 
the value to the owner of the ship at the moment 
the wrong act was entered upon, or say ‘‘at the 
moment the loss commences,’’ because that would 
be to trespass upon an exact boundary of time pre- 
scribed by the terms of the Statute. 


(5.) That the precise question which the Court 
aimed at solving was not **‘ when,’’ but ‘‘ what ;’ and 
that therefore it has decided, and has intended to 
decide, nothing more than that the value of the ves- 
sel uninsured is its value as exposed lo danger by 
reason of its wrong doing, and is lo be measured by 
its condition and value after the disaster, and on 
its arrival in port; and that it has not decided nor 
intended to decide that for no purpose can the ves- 
sel be spo<en of under the Statute, except as of 
some point of time after the diaster and after the 
voyage to port ; and that ¢ime has only been refer- 
red to by this Court as a convenient way of expres- 
sing how the value is to be arrived at in the given 
vase, and which would have been expressed other- 
wise, had it been seen to be necessary to prevent the 
misconception which is now put forward by counsel. 


Tenth.—Several very persuasive considerations 
may now be enumerated as constituting a strong 
preponderance of reason in favor of our view of the 
proper construction of the Statute on the point in 
question. 


I.—The construction of the Statute, which shall 
take the value of the interest of the owner of the of- 
fending vessel subject not only to the effects of the 
disaster and the subsequent voyage to port, but also 
without any reference to the owner's insuranve on 
the vessel which, at the moment the loss commences, 


a on 


22 


may be its only element of value, and thus shall per- 
mit the owner to realize, it may be, the full value of 
his vessel, while injured parties are left without any 
redress, strikes the mind at once as unreasonable 
and unjust, and a rule of limitation that shall so 
operate, as an unreasonable and unjust rule. 


Il—The reason given by Baron Parke in Brown 
v. Wilkinson, 15 M. & W., p. 298, for the construe- 
tion, which refused any reduction of value by reason 
of the total loss of the offending vessel, was, because 
‘that would be to exempt the defendants alto- 
gether,’’ a result too extreme, he evidently thought, 
to be contemplated by the Statute. But when we 
consider the case where the owner of the offending 
vessel realizes its full value from his insurance, the 
suggestion that he shall have that construction of 
the Statute, which entitles him not only to limit his 
liability to the value of his vessel subject to the ef- 
fects of the disaster, and the subsequent voyage, but 
also subject to the right in him to exclude from con- 
sideration that value which ‘he is able to realize 
from his insurance upon the vessel, while the party 
suffering the injury is left wholly remediless, we 
repeat strikes the mind at once as wnreasonable 
and unjust and any rule that so operates as an wn- 
reasonable and an unjust rule. 


It1.—It must be borne in mind that in English 
and American law this limitation of liability for 
owners of vessels comes as an exception to what 
was formerly a universal rule, and such limitation 
is now one that relieves owners of vessels from the 
operation of a rule still universally applicable to all 
other classes of persons. 

See the rule perspicuously stated in Addison on 
Torts, vol. 1, sec. 36: ‘‘ Every servant acting in the 
‘execution of his master’s business represents the 
‘master himself and his acts are, in contempla- 
‘tion of law, the acts of his master. This rule ap- 
‘* plies nut only to domestic servants, who have the 
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‘‘care of carriages, horses and other things in the 
¢ ‘employ of the family, but to other servants whom | 
‘‘the master or owner selects and appoints to do 
‘‘any work, or superintend any business, although 
‘*such servants be not in the immediate employ or 
‘‘under the superintendence of the master. * 
‘* As, for instance, if a man is the owner of a ship, 
‘‘he himself appoints the master, and he desires 
‘‘the master to appoint and select the crew; the 
‘‘crew thus become appointed by the owner, and 
‘‘are his servants for the management and govern- 
‘‘ment of the ship, and if any damage happens 
‘‘ through their default, it is the same as if it hap- 
‘‘nened through the immediate ‘default of the 
‘‘owner himself. So the same principle prevails if 
‘the owner of a farm has it in his own hands, and 
‘“he does not personally interfere in the manage- 
‘‘ment, but appoints a bailiff, etc., ete. 

‘*So in the case of a mine, if tlle owner employs a 
‘* steward or manager to superintend,’’ ete., ete. 

But it is not necessary to resort to quotations to 
impress the rule upon the mind; it is common 
knowledge as being a rule of universal sway upon 
the land, as it formerly was by English and Ameri- 
can law upon the sea. | 

Nor have the courts and distinguished jurists | 
failed to give excellent and convincing reasons for | 
the rule. | 

In the case of The Philadelphia and Reading 
Railroad Company vs. Derby, 14 How., 486, 487, 
this Court expressed itself with much earnestness in 
a case where the injury had occurred by a disobe- 
dience of orders on the part of the servant. 

‘‘ When carriers undertake to convey persons by | 
‘‘the powerful but dangerous agency of steam,, ; 
‘* public policy and safety require that they be held 
‘*to the greatest possible care and diligence. And | 
‘* whether the consideration for such transportation 
‘‘be pecuniary or otherwise, the personal safety of 
‘*the passengers should not be left tothe sport of 
‘*chance or the negligence of careless agents. 
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‘‘The rule ‘ respondeat superior,’ that the master 
‘shall be civilly liable for the tortious acts of his 
‘‘servants, is of universal application, whether the 
‘‘act be one of omission or commission, whether 
“negligent, fraudulent or deceittul. If it be done 
‘‘in the course of his employment, the master is 
‘‘liable ; and it makes no difference that the master 
‘did not authorize or even know of the servant's 
‘neglect, or even if he disapproved or forbade it, he 
‘‘is equally liable, if the act is done in the course of 
‘‘his servant’s employment.’’ (p. 486.) 


Again at p. 487: 


‘‘ Although among the numerous cases on this 


‘*subject some may be found (such as the case of 


‘¢ Lamb os. Polk, 9 C. & P., 629) in which the Court 
‘*have made some distinctions which are rather 
‘‘subtile and astute, as to when the servant may 
‘*be said to be acting in the employ of his mas- 
‘‘ter; yet we find no case which asserts the doc- 
‘*trine that a master is not liable for the acts of 
‘‘aservant in hisemployment, when the particular 
‘‘act causing the injury was done in disregard of 
‘the general orders or special commands of the 
‘master. Such a qualification of the maxim ‘ re- 
** snondeat superior. would in a measure nullify it. 
‘* A large proportion of the accidents on railroads 
‘“‘are caused by the negligence of the servants or 
‘“‘agents of the company. Nothing but the most 
stringent enforcement of discipline, and the most 
‘exact and perfect obedience to every rule and or- 
‘der emanating from a superior, can insure safety 
‘to life and property. The entrusting such a pow- 
‘‘erful and dangerous engine as a locomotive to one 
‘who will not submit to control, and render im- 
‘plicit obedience to orders, is itself an act of negli- 
‘‘gence, the ‘causa causans’ of the mischief; while 
‘“‘the proximate cause, or the ipsa negligentia 
‘which produces it, may truly be said, in most 
‘cases, to be the disobedience of orders by the ser- 
‘‘vant so intrusted. If such disobedience could be 
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“set up by arailroad company as a defense when 
‘charged with negligence, the remedy of theinjured 
‘‘narty would, in most cases, be illusive and dis- 
‘*cipline would be greatly relaxed. Any relaxation 
‘‘of the stringent policy and principle of the law 
‘‘affecting such cases, would be highly detrimental 
‘*to the public safety.”’ 

And hence Marsden says, ‘‘so far as the law limi- 
ting their (shipowners’) liability, departs from the 
ordinary rule—respondeat superior—it affords a 
direct encouragement to reckless navigation.” 
(p. 76.) 


[V.—The well established and firmly held princi- 
ples of public policy as affecting Common Carriers 
are to be well considered in determining the con- 
struction under consideration, and they eall with 
urgent force for the construction which we. contend 
for. 

(a) If this construction be not the true one, then 
the owners of vessels who keep their vessels insured 
(and the practice on the part of owners to do so 
is now well nigh universal, and will become abso- 
lutely so if our contention here shall be held to be 
futile) will be substantially relieved from all pres- 
sure through fear of loss and liability as a motive to 
be carefal in their selection of master and crew. 

And in the event of their vessel doing damage, 
such as was done by the Scotland in this case, it 
will be for the positive and large interest of the 
owners that the master shall have the requisite cun- 
ning and depravity to see to it that the vessel shall 
never reach port in safety. The matter is most plain 
and clear to the simplest understanding. 

If the offending vessel is insured, say for its full 
value, and does damage to another vessel, say to 
the amount of such value, and is itself damaged but 
little when it arrives in port, then the owners of the 
offending vessel lose substantially the whole value 
of the vessel; but if, on the other hand, the offend- 
ing vessel is lost before reaching port, then the 
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owners of the injured vessel take nothing, and the 
owners of the offending vessel take and keep its full 
value in the shape of the insurance money. | 

So that in such a case there is not the compara- 
tively small temptation to the master to lose the 
vessel, which arises from over-insurance, or the de- 
sire to make a sale of the vessel, as the plirase is, 
but the enormous temptation of the desire and 
chance of saving from loss the whole value of the 
vessel. And to that degree does it become for the 
interest of the owners (and is so seen to be by the 
master) that the vessel should not escape the calam- 
ity, or at least the voyage. 

We may illustrate the matter thus: say the dam- . 
age to the injured vessel and its cargo and passen- 
gers is $250,000, and the offending vessel is worthi 
that sum, and is insured for its full value. If the 
offending vessel comes into port without much in- 
jury, it is substantially all lost to the owners; if, on 
the other hand, it is itself brought to destruction, it 
is all saved to the owners. : ay 

Thus the construction of the Statute, which shal] 
save to the owner that value of the vessel which the 
insurance gives him, not only lifts from him all 
pressure and motive to care and diligence in the 
selection of subordinates, but on the other hand 
offers him an enormous premium for tlie selection of 
such as will, in the given emergency, know how to 
sacrifice all other interests to save the value of the 
vessel to the owners. 

Of course, there can be no answer to the force of 
the argument involved in such a result, but to say 
that owners and masters do not require any such 
pressure to stimulate to the discharge of duty, and 
that there cannot be any danger that they will be 


, : —- 
led to its betrayal by any such temptation, and that 
what this Court and other courts have been saying 
upon this subject during the whole course of their 
existence had neither principle nor reason to sus- ar \ 
tain it. . 
" 
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Such stultification as would be involved in such 
an answer is, of course, not to be thought of, and 
can hardly be mentioned with respect to this hon- 
orable tribunal. How can we doubt, then, that 
masters and owners will learn from the decision of 
this Court, upon this question, that no such tempta- 
tion is ever to assail them, so far as it rests with 
this Court to determine ? 


V.—This Court has been in the past most firm in 
upholding a just policy as affects the responsibilities 
of common carriers. Where other courts have fal- 
tered it has not. 


See notably the case of Railroad Company 
». Lockwood, 17 Wallace, 357, and the 
New York cases there referred to and 
disapproved. 


It was in that case that this Court refused its 
sanction to the doctrine that a common carrier could 
relieve himself from liability for the negligence of 
himself or his servants by special contract made for 
that purpose. 

Referring to the effect of the decisions of the New 
York Court of Appeals holding a different doctrine, 
this Court say : ‘* In passing, however, it is apposite 
“to call attention to the testimony of an authorita- 
‘tive witness as to the operation and effect of the 
‘‘recent decision referred to. ‘The fruits of this 
‘“*rule,’ says Judge Davis, ‘are already being 
“‘oathered in increasing accidents, through the 
‘* * decreasing care and vigilance on the part of these 
‘* “corporations; and they will continue to be reaped 
“* until a just sense of public policy shall lead to 
‘** legislative restriction upon the power to make 
‘** this kind of contracts.’”’ 17N. Y., 368. 

And then 17 Wallace, at page 377, we find the 
policy of the law upon this subject putin language 
so forcible and instructive as to leave nothing to be 
desired further. 
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** But,’’ (says this Court): ‘‘it is contended that 
‘‘though a carrier may not stipulate for his own 
‘‘negligence, there is no good reason why he should 
‘“not be permitted to stipulate for immunity for 
“the negligence of his servants, over whose actions, 
‘‘in his absence he can exercise no control. If we 
‘advert for a moment to the fundamental princi- 
‘‘nles on which the law of common carriers is 
“ founded, it will be seen that this objection is in- 
“admissible. In regulating the public establish- 
‘*ment of common carriers, the great object of the 
‘‘law was to secure the utmost care and diligence in 
‘the performance of their important duties—an ob- 
‘‘ ject essential to the welfare of every civilized com- 
‘munity. Hence the common law rule which 
‘‘charged the common carrier as an insurer. Why 
‘‘charge him as such? Plainly for the purpose of 
‘raising the most stringent motive for the exercise 
‘* of caretulness and fidelity in his trust. In regard 
‘‘to passengers the highest degree of carefulness 
‘‘and diligence is expressly -exacted. In the one 
‘‘ case, the securing of the most exact diligence and 
‘* fidelity underlies the law, and is the reason for it; 
‘‘in the other it is directly and absolutely pre- 
‘*scribed by the law. It is obvious, therefore, that 
‘‘if a carrier stipulates not to be bound to the ex- 
‘ercise of care and diligence, but to be at liberty to 
‘‘indulge in the contrary, he seeks to put off the 
‘essential duties of hisemployment. And to as- 
‘“sert that he may do so seems almost a contradic- 
‘* tion in terms.”’ 

‘* Now, to what avail does the law attach these 
‘‘essential duties to the employment of the common 
‘‘carier, if they may be waived in respect to his 
‘‘agents and servants, especially where the carrier 
‘‘is an artificial being, incapable of acting, except 
“by agents and servants? It is carefulness and 
‘* diligence in performing the service which the law 
‘‘demands, not an abstract carefulness and diligence 
‘fin proprietors and stockholders, who take no 
‘‘active part in the business. To admit such a dis- 
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‘‘tinction in the law of common carriers, as the 
‘*business is now carried on, would be subversive 
‘‘of the very object of the law.’’ 

And see also Bank of Kentucky ». Adams Ex- 
press Co., 93 U. 8., 181. 


VI.—It is a familiar rule that statutes are to be 
. construed in reference to the principles of the com- 
mon law. (See Kent’s Com., Vol. 1., p. 464, where 

this rule is stated as follows): 


‘* Statutes are likewise to be construed in reference 
‘*to the principles of common law; for it is not to 
‘‘be presumed that the Legislature intended any 
‘innovation upon the common law, further than 
‘* the case absolutely required. This has been the 
‘‘ language of the courts; and when we consider the 
‘‘constant, vehement and exalted eulogy which 
‘‘the ancient sages bestowed upon the common law 
‘‘as the perfection of reason, and the best birth- 
‘right and the noblest inheritance of the subject, 
‘‘we cannot be surprised at the great sanction given 
‘to this rule of construction. It was observed by 
‘*the judges, in the case of Stowell v. Touch (Plow- 
‘‘den, 365) ** that it was good for the expositors of 
‘*the statute to approach as near as they could to 
‘the reason of the common law; and the resolution 
‘‘of the barons of the exchequer in Heyden’s case (3 
‘°C. 7) was to this effect. For the sure and true in- 
‘‘terpretation of all statutes, whether penal or 

‘* beneficial, four things are to be considered: What 
| ‘‘was the common law before the act; what was the 
‘‘mischief against which the common law did 
‘*not provide; what was the remedy the Parliament 
‘‘had provided to cure the defect; and the true 
“reason of the remedy.’ (1 Kent’s Com., 464.) 

‘*In the construction of the laws of Congress, the 
‘‘rules of the common law furnish the true guide.’’ 
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Rice os. Railroad Co., 1 Black, 374-5. 


V1IL.—tThe fact that this limitation of liability is an 
exception to the rule applicable to all other classes 
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of persons seems to be a strong reason whiy care 
should be taken not to extend the limitation beyond 
the necessary meaning of the terms employed in the 
Statute, and especially that that construction should, 
if possible, be avoided which shall make such a 
limitation as shall seem to be excessive and not 
within the contemplation of Congress in passing the 
Act. 


VIII. —The intention of the statute is clear. It 
was that the ship-owner, who sends his ship to sea 
under the charge of a masterand crew, should not 
be called to pay damages caused by such master and 
crew out of his other property; that he should put 
at the risk of the carelessness and negligence of the 
master and crew the property which he has invested 
in the business, and that he should not put at such 
risk his other property. 

Now, in the first place, the ship-owner will not 
put at risk of such carelessness of the crew any prop- 
erty at all, if he can keep it insured, and have it held 
that the insurance is not an element of value in his < 
interest in the vessel, and that therefore he may 1e- 
tain that free from any accountability for the damage 
done; and in the second place, he is not called upon 
torepay the damage caused by such carelessness 
and negligence out of his other property, until the 
amount of bis insurance which he has received or 
ought to have received is exhausted. 

The person who has been damaged by such care- 
lessness may well claim that the ship-owner shall not 
be allowed to avail himself of the provision of the’ 
law until the limit has been reached, which it was 4 
the purpose of the statute to establish; and the | 
Court may well say to the ship-owner who is claim. 
ing the protection of the statute, that as long as he ~- 
has not applied to the payment of the damages 
saused by the carelessness of his master and crew the 
amount of the insurance which such carelessness 
has converted the vessel into, the limit has not ar- 
rived when he can rightly ask the Court to give 
him such protection, 
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A similar construction was applied by this Court 
in the recent case of Reynolds v. Vanderbilt (the 
North Star and the Hilla Warley). A collision 
having occurred between two steamers, by which 
the latter steamer was totally lost, her owners 
filed a libel against the orth Star to recover 
for her loss, which was found to be $40,000, and the 
owners Of the Worth Star filed a libel against the 
owners of the #//a Warley, in personam, to recover 
the damages sustained by the Worth Star, which 
were about $20,000. The Court having held both 
vessels in fault, the owners of the Hla Warley 
claimed that their liability in the suit against them 
was limited by the statute, and that they were en- 
titled to recover the half of their damages in their 
snit against the Worth Star. 

This Court, saying that this proposition was ‘‘ so 
startling that the reasoning employed to support it 
should be scrutinized with some care, before yielding 
to its foree,’’ held that ‘‘ When the resulting liabil- 
ity of one party to the other has been ascertained, 
then, and not before would seem to be the proper 
time to apply the rule of limited responsibility.” 

Now, is it not an equally startling proposition to 
say that the owner of a vessel may keep the money 
which he has received, by reason of the loss of his 
vessel, without paying the damages caused to an 
innocent vessel by the negligence of his own vessel, 
and thus throw upon innocent and injured parties 
the Joss occasioned by the negligence of his own 
agent ¢ 

Is it not as startling a proposition to say that 
the loss occasioned by the act of a wrongdoer shall 

4 be borne, not by the wrongdoer, but by the one 
whom he has wronged ¢ ‘* Qui parcilt nocentibus. 
, innocentibus punit.”’ 

As this Court properly refused to enter a decree in 
the case of Vanderbilt ». Reynolds at all, but,only 
entered a decree in the case of Reynolds ». The | 
North Star, for the purpose of reaching the result 
which equity and fair dealing prescribed, so here, 
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with that same regard for justice and equity 
and wise policy, this Court may well put that con- 
struction upon the statute which shall, in effect, say 
to these respondents: ‘‘If you have been reim- 
bursed in whole or in part for this loss of the Scof- 
land, and have in your pockets the money which 
represents the vessel, it will be time enough for you 
to receive the limitation of the statute, when you 
have applied such moneys to the reparation of the 
wrong which you have done! And till then the 
limit of your liability is not reached.”’ 


[X.—There is a principle very familiar to Courts 
of Equity, which, if applied to this case, will plead 
for the same result. It is the principle that he who 
asks equity must do equity. 

A Court of Admiralty is a Court of Equity. 

Such a Court may very well regard it as inequit- 
able that The National Steam Navigation Company 
shall, by reason of the loss of the Scotland, be re- 
lieved from the duty of reimbursing to the libel- 
lants the damages which they have suffered at its 
hands, and yet that they shall be allowed to retain 
the moneys which they have received by reason of 
that very loss; and therefore, that very express 
words in the statute would be necessary to estab- 
lish such a doctrine, and that without them the 
statute could not have such a construction. 

Williams 2. Fitzhugh, 37 N. Y., 444-452, will 
illustrate this point. 

Courts of Equity had always refused to entertain 
a suit to remove the cloud of a usurious mortgage, 
which the statute declared void, unless the bor- 
rower would do the equity of returning the sum 
actually borrowed. 

But in 1837 a statute was passed in New York, 
making provisions for such suits without tle neces- 
sity of paying, or offering to pay, the principal. 

In the above case the mortgage was given to 
secure some notes which were usurious and others 
which were not. By the statute the whole mort- 
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gage was conceded to be void, but nevertheless the 
Jourt construed the statute so that it required the 
borrower to pay the non-usurious notes as a con- 
dition of relief. The express words of the statute 
not absolutely compelling the Court to act in the 
very case before it, the Court construed the statute 
so as to enable it to apply the above rule of equity 
so far as to make the payment of non-usurious 
notes a condition of a decree declaring the mortgage 
void. 

In other words the Court held the statute to its 
strictest terms rather than defeat so manifest an 
equity. 


Eleventh.—Having considered the proper con- 
struction of this statute from the point of view of 
English and American law, we may now ask whether 
there is anything in the rules and discussions of the 
nations of Continental Europe that should lead this 
Court to do otherwise than take the value of the 
vessel subject only to the effects of the disaster and 
subsequent voyage to port, but not subject to the 


_ right of the owner of the vessel to keep for himself 


that value of the vessel at the moment the loss com- 
mences which his insurance on the.vessel gives to 
him. 


I.--Now, waiving for the moment the point that 
this question is primarily a question as to our 
statute law, we assume that, considered as a ques- 
tion of commercial or maritime law, this Court will 
regard itself as free to adopt that rule on the point 
in question, which it shall on the whole deem most 
wise and just in view of all the principles and in- 
terests affected, and in view of all the bearings of 
the matter. 

In the case of Railway Company os. Lockwood, 
17 Wall., 364, this Court, referring to the decisions 
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in New York holding that a common -carrier could 
contract for freedom from liability for negligence of 
itself or servants, said : 

‘If we only felt bound by those precedents, we 
‘‘could perhaps find no authority for reversing the 
‘‘judgment in this case. But in a question of gene- 
‘‘ral commercial law, the Federal Courts adminis- 
‘tering justice in New York have equal and co- 
‘‘ ordinate jurisdiction with the courts of that State. 
‘* And in deciding a case which involves a question 
‘‘of such importance to the whole country, a ques- 
‘‘tion in which the Courts of New York have ex- 
‘* pressed such diverse views, and have so recently 
‘‘and with such slight preponderancy of judicial 
‘‘suffrage come to the conclusion that they have, 
‘‘we should not feel satisfied without being able to 
‘* place our decision upon grounds satisfactory to 
‘‘ourselves, and resting upon what we consider 
‘sound principles of law.”’ 


Il. That there are no precedents in foreign states by 
which this Court will regard itself as bound on this 
question we presume is pretty certain. 

And we suppose that the weight of judicial suf- 
frage on the continent of Europe upon it is not so 
clearly ascertainable or of that significance, that 


this Court will feel satistied without being able to 


plave its decision upon grounds satisfactory to 
itself, and resting upon what it considers sound 
principles of law. 


U11.—This question is clearly one that has been 
the subject of a good deal of earnest debate on the 
continent of Europe, and exactly what is to be the 
final settlement of it is not at all clear, but we may 
reasonably suppose that the view which this Court 
shall take will have a very decided effect on the final 
settlement of the rule. 


1V.—One English and two American courts have 
indicated their view that there was such a maritime 
rule as compelled the surrender of the insurance 
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under a system where surrender or abandonment of 
vessel and freight was the only way of limiting 
liability—a system thus differing very materially 


from ours. 


These cases are: 


Brown os. Wilkinson, 15 M. & W., 396. 

Dyer vs. The National Steam Navigation Co., 14 
Blatch., 487. 

Norwich Co. vs. Wright, 13 Wall., 117. 


The brief to be submitted by other counsel having 
cases involving this question will show the conflict- 
ing views and formative discussions affecting this 
question as applied to the European system of 
limitation of liability, and will clearly indicate that 
the true guide for the settlement of the matter for 
our country can only be found in a wise regard for 
the principles and policy of our common law, which 
this Court has hitherto so carefully upheld. 


Twelfth.—It may properly be mentioned that the 
owner of the Scotland is a corporation. 

Corporations generally, we believe, own the great 
steamship lines whose steamships so often bring 
disaster upon others as well as upon themselves. 

Corporators investing their money in ships have, 
Ist. The limitation of liability accorded to them by 
their charters, being that limitation which is men- 
tioned in the opinion of this Court where it speaks 
of the ‘‘ great carrying trade by land being in the 
hand of corporate associations whose members are 
not personally liable for acts of the employés, but 
risk only the amount of their capital stock in the 
corporation”? (105 U. 8. R., p. 30); 2d. The limi- 
tation to the value of their ships as reduced by the 
effects of the disaster and subsequent voyage to port. 
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Andisit not beyond anything contemplated by 
the statue that there shall be a third limitation of 
value which shall exclude from consideration the 
insurance on the vessel / 


Thirteenth.—We may be permitted to say again 
that Sec. 4285 affords no embarrassment to the 
adoption of the construction we advocate. 

The transfer by that section is of the same in- 
terest which is mentioned in Sec. 4283, and if, as 
we contend, the insurance is to be estimated in fix- 
ing the value of that interest under Sec. 4283, then 
the transfer unde; Sec. 4285 must include the in- 
surance as part of the interest which is to be trans- 
ferred. 


Fourteenth.—Should this Court hold. contrary to 
our contention, that the liability of the respondents 
is limited to the value of the articles saved from the 
wreck of the Scotland, then we submit that the 
Circuit Court erred in not arriving at the amount 
of the respondent's present liability by adding in- 
terest upon that value, at least, from the date at 
which the Court found that that value had been 
realized by the respondents, to-wit: July 27, 1868. 

The first finding of fact is: 

‘*1. That the value of the articles saved from the 
wreck of the Scotland (not including freight or pas- 
sage money) is the sum of $4,927.85, which was re- 
alized by the respondent on or before July 27th, 
1868.”’ 

See Record, page 16. 


As to how this was realized see page 10. 


> 


fo 
aa i 
- 
; ~~ 
p 
/ 
ton 
c 
a 


37 


The first finding of law is as follows: 

‘*1. That the proper amount to be paid by the 
respondent as depending upon the value of the 
articles saved from the wreck of the Scotland is 
the sum of $4,927.85” 

See p. 16, fol. 43. 
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The first exception of the libellants is as follows : 

‘*1. Libellants except to the first conclusion of 
‘* law to the effect that the proper amount to be paid 
‘‘by respondent as depending upon the value of 
‘* the articles saved from the wreck of the Scotland 
‘‘is only the sum of $4,927.85, and claim and 
‘‘ insist that to such amount interest from the date 
of said collision should be added, or if not from 
‘said date, then from July 27th, 1868.”’ 


. a 
* 


I. The limitation of liability as fixed by the 
statute, is as follows: 

‘‘The liability of the owner of any vessel, &c., 
““&c. . . . Shall in no case exceed the amount or 
‘*value of the interest of such owner in such vessel, 
‘‘and her freight then pending.’’ 

The liability itself is for the damage done, and 
that arises at the time when it is done. 

But by the statute it is not to exceed the amount 
or value of the interest of the owner in his vessel 
and her freight then pending. 

So the liability thus limited dates from the 
time when the injury is done, and hence, as in all 
‘ases of injury to property, the wrong doer should 
be required to pay interest upon the amount of that 
liability thus limited from the date when the liabil- 
ity arose. 

To limit the liability, as prescribed by the statute, 
as of that date, is a full compliance with the 
statute. To require the payment of interest from 
the same date upon the limited amount does not 
transgress the limit specified in the statute. 
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II. Is there any reason arising from the fact that [ 
at the date of the injury, the question of liability 
at all had not been determined either by agreement 
or by any judicial determination ? 

Certainly not, this has never been so held. 3 } 

-_ 

Ifl. Is there any reason arising from the fact, | '- 
that at the date of the injury, the amount of the lia- 9 ie 
bility, as limited by the statute, had not been de- , 
termined either by agreement or by any judicial de- f 
termination ?¢ 7 : 

We submit that there is not. 

(a) In all actions for damages for property con- 

verted or destroyed the rule is to include in the 

recovery, the interest on the value of the prop- 

erty from the date of conversion or destruction. 
Andrews »v. Durant, 18 N. Y., 496. 
Parratt o. Knickerbocker Ice Co., 46 N. Y., 361. 
Schweerin ». McKee, 51 N. Y., 526. z 

fe 


(6) Even in an action upon contract to recover for 
a guantum meruit this Court has decided that 
to allow interest from the commencement of the : 
suit was not error. 
Goddard ». Foster, 17 Wall., 143. 


To the same effect is McCollum »v. Seward, 62 N. 
Y., 316. | 


In the present case the date of the loss or injury 
as fixed by the decree of the Circuit Court is De- 
cember 1, 1866. 


Record, page 2. | 1 


This suit was commenced December 6, 1866. 

It is further to be noted that the respondents had 
the opportunity afforded them under the statute of 
being active in discharging their liability by trans- 
ferring the articles saved to a trustee, and thus per- 
mitting him to realize upon them by a public sale, 
and to deposit the proceeds so as to be earning 
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interest pending the litigation. This they did not 
choose to do. 

Under such circumstances it would seem quite 
reasonable that. as these wrongdoers elected to 
retain the articles saved and to realize upon them 
in their own time and way, interest on the amount 
of the valne of those articles computed from the 
date of the collision should be added. 

This would be to follow the analogy of the rule 
which in cases of collision allows interest upon: the 
value of the property destroyed from the date of 
the collision. 

See The Mary Hveline, 14 Blatchf., 497-8. 


Dyer v. The National Steam Nav. Co., 14 Blatchf., 
489. 


Dr. Lushington in the ease of The Amadlia (23 L. 
J., Code, p. 21,) said it was the practice of the Eng- 
lish Admiralty in this class of cases, to add in- 
terest and said : 

‘* Lord Stowell gave interest from that date 
‘* beyond the value of the ship and freight (the then 
‘* Statutory limitation) on the ground that payment 
‘had been delayed. (The Dundee.) There is 
‘‘nothing in the present statute to show that in- 
‘* terest is not to be given when the payment of the 
‘* limited sum is delayed ; and if it were otherwise 
‘* there would be a strong temptation to delay the 
‘* payment as long as possible.’’ 


IV.—That interest should be allowed upon the 
amount of the value of the articles saved from the 
date when that value had been realized by the re- 
spondents, and hence the liability of the respond- 
ents, liquidated to that extent, seems to be quite 
beyond all reasonable controversy. 


(a) From the moment when the respondents rea- 
lized that amount their lability to that extent 
at least was only dependent upon the question 
whether they were liable at all. And, being 
found to have been liable, it follows that that 
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amount should have been at once paid or ten- 
dered to the libellants as soon as it was realized, 
and no such tender having been made the re- 
spondents should be subjected to the usual 
penalty of paying interest upon the amount so 
realized. 7 

So that we submit that whatever may be said +f 
as to any earlier date, we do not see how it is 
possible that the respondents should be allowed 
to keep from the libellants the amount of the 
value which they realized on or before July 27, 
1468, on the articles saved, and have the use of 
the same for a period of some sixteen years and 
yet be required to pay no interest upon that 
amount. 

Such a holding as that would be to offer to 
a wrongdoer a very heavy premium to induce 
delay by litigation. 

Let us suppose that the value of what was 
saved had been $100,000, and that that sum . 
had been realized by the respondents and put 
out at interest, or put to use in their business. 

The longer they could protract the litigation, so 
much the longer they could enjoy the use of 
this large sum free of liability for interest. 
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V.—The view taken by English courts on this 
question is decidedly in our favor. 


See African Steamboat Co. v. Swanzy, 25 L. J., N. 8., 

ch. 870. 

Gen. Iron Screw Couollier Co. ©. Schuemanns, 29 
L. J., ch. 877. 

Nixon 2. Roberts, 30 L. J., ch. 844. am 

Straker ». Hartland, 34 L. J., ch. 122. 

Smith o. Kirby, L. R., 1 A. B. D., 181. 

The Sisters, Aspinall’s Maritime L. C., Vol. 2 N., 
S., page 588. 

Northumbria L, R., 3 ad. and Ec., 6. 
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Fifteenth.—Interest should also have been al- 
lowed upon the costs ($2,173.10), in the District 
Court, awarded by the decree of the Circuit Court, 
entered Aug. 1, 1878. 

The decree of the Circuit Court having been af- 
firmed by this Court, except as to the amount of 
damages, the decree of the Circuit Court, entered 
upon the mandate of this Court, Sept. 22, 1884, 
should have decreed not only the payment of those 
costs but of interest thereon from Aug. 1, 1878. 

This follows from the force of the law, which 
gives interest upon a decree so far as it is not re- 
versed, and of the mandate issued from this Court. 


Fifteenth.—-The decree appealed from should be 
reversed so far as it limits the recovery of the libel- 
lants to the sum of $4,927,55,, and the sum of 
$2,173,419, the costs of the libellants in the District 
Court as taxed, and the said libellants should be 
declared and decreed to be entitled to the full 
amount of their damages; or, if this should be de- 
nied them, then they should be decreed an amount 
equal to the value of the articles saved and interest, 
and costs and interest, as above contended for. 
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First Point. 


The claim is made in the first point of respondents’ 
brief that the measure of the limited lialility of the 
respondents was litigated on the former hearing of this 
cause, and partly determined, because “libellants in 
the Circuit had not been satisfied to rest upon the 

| broad ground that there was no limit of liability what- 
ever, but had given evidence showing remnants and 
strippings saved from the Scotland (Original Record, pp. 
170, 171); they made no attempt to prove insurance ” 
(Respondents’ Brief, p. 6). 

We reply : 

I. No limitation of liability was suggested or thought 
of while this case was in the District Court. 

The interlocutory decree was for the recovery by the 
libellants of “the amount of the damages sustained by 
them by reason of the collision mentioned in the 
pleadings herein.” 


9 
“And * * * thatit be referred to Samuel T. 
Jones, one of the commissioners of this Court, to 
ascertain the amount of such damages and report,” 
&e. (Original Record, pp. 121-2). 

No other subject was referred. 

That some evidence got into the case on that refer- 
ence touching the fate of the Scotland, after the collis- 
ion, is not extraordinary, though not strictly pertinent 
to the subject of the reference. 

The report of the Commissioner is at page 154, et seq. 
of said record, and contains not a word on the subject 
of the fate of the Scotland, or of remnants or savings 
from her. 

The decree of the District Court is at page 158 of 
said record and contains nothing about the fate of the 
Scotland, or about any savings from her. 

II. The Cireuit Court also held the respondents lha- 
ble for the full amount of the libellants’ damages, and 
as to that amount the Court simply affirmed the decree 
of the District Court in favor of all the lbellants ex- 
cept the Republic of Peru, and as to them their dam- 
ages were arrived at on a different rule and fixed with- 
out any further proofs, so that no interlocutory decree 
was entered and no reference had as to any amount or 
measure of limited liability, and for the very good rea- 
son that the Court held that the respondents were not 
entitled to any limitation of liability at all. 

This Court having reversed the decree of the Circuit 
on that ground, the question then to be determined in 
the Circuit Court was the same that it would have been 
had the Circuit Court in the first instance come to the 
same conclusion that this Court did on the appeal, in 
which event the Cireuit Court would, at the request of 
either party, have entered an interlocutory decree and 
referred the whole question of the amount or measure 
of the limited lability to a Commissioner to take proof 
and report. 

The usual and familiar course on a trial in Admiralty, 
is for the Court to receive sufficient proof to show that 
there is damage to be recovered and then to stop 
there, enter an interlocutory decree and refer all that 
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pertains to the amount of the damages to a Commis- 
sioner. 

It is true that there was some proof taken at Circuit 
sufficient to show that the allegation in the answer, 
that the “ Scotland was sunk and destroyed, and that 
there is no liability ¢n personam against these respond- 
ents for said loss of the Aate Dyer,” was not true, but 
it is most clear that in putting in such evidence it was 
never dreamed that in case the Court should determine 
as this Court has done, that the respondents were en- 
titled to a limitation of their liability, there would be 
no reference on the question of the amount or measure 
of that limited liability, and that that question would 
be controlled by the evidence put in on the issue of 
whether or not there was any limitation of lability at 
all. 

Just such a reference, and under like circumstances, 
was provided for in Thommassen vs. Whitwell, 12 Fed. 
Rep., p. 905. 

And it goes without saying that whatever the libel- 
lants would have been entitled to from the Circuit 
Court, had its decision been as supposed, they became 
entitled to under the mandate from this Court. 

And it is quite wide from the fact to say that libel- 
lants had the opportunity in the Circuit, according to 
the well known practice in that Court, to offer all their 
proofs on the subject of the measure of the limit of the 
liability of the respondents. 

On the motion made to amend the mandate, which 
came too late to be heard, the respondents filed a brief 
which seems to contain a just statement of the matter. 
We therefore quote what relates to this subject. 

‘1. Ifthe present application is to be regarded, literally, as a motion 
to amend amandate, it involves no question other than one of the 
construction of language. The sole inquiry is whether the man- 
date plainly expresses the will of this Court. That inquiry leads to 
nothing but a comparison of the mandate with the opinion to which 
it was intended to give effect. 

2. Such comparison, when made, shows thatthe mandate requires 
no amendment. The opinion of the Court was that the appellant 
was entitled to a reversal of the decree appealed from so far as it 


compelled it to pay the whole amount of damage sustained by the 
libellants and intervenors, and that with that exception the decree 
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should be affirmed, and that ‘‘ the cause,” ¢. ¢., the whole litigation, 
so far as anything remained undetermined, should be remanded 
with instructions to modify the decree and take such further pro- 
ceedings as might be necessary to carry out the principles laid 
down in the opinion. 

4. The judgment ofthis Court, as incorporated in the mandate, was 
that the decree be affirmed, except so far as it condemns the respond- 
ent to pay the whole amount of damages sustained by the libel- 
lants and intervenors, and as to that portion thereof, that the said 
decree be, and the same is thereby reversed; and the command of 
the Court to the inferior Court, as expressed in the mandate is, that 
** such further proceedings be had in said cause, in conformity with the 
opinion and decree of this Court as, according to right and justice and 
the laws of the United States, ought to be had.” 

4. It is thus apparent that the mandate fully expresses the mind of 
the Court as indicated by its opinion. It ordered the Court below 
to administer right, justice and the laws of the United States in the 
cause. Of course, to the inferior Court, the opinion of this Court, 
as to every subject discussed in the opinion, would be the highest 
evidence of right, justice, andthe laws of the United States. As 
the opinion contained nothing concerning the right of the libel- 
lants to the benefit of the policies of insurance held by the 
owners, the mandate, with perfect propriety, omitted all specific 
allusion to that matter, but, with equal propriety, left it to the in- 
ferior Court to determine, subject to the revisory power of this 
Court, what right, justice, and the laws of the United States would 
require. 

5. There is, therefore, no occasion to amend the mandate.” 


It was by reason of the intimation of Mr. Justice 
BraD ey at the time that motion was presented, that 
the Court below would doubtless have full power in the 
premises, and if need be could allow a new article to be 
added to the libel, that permission to insert such an 
article came to be asked for, and that it came to be in- 
serted. 

It was inserted from greater caution, but 1 presume 
the Court will hardly think it was really necessary to 
entitle the libellants to take any and all proofs needful 
to determine the measure of the limited lability of 
the respondents. 


Second Point. 


It has been held that under the Act the vessel and 
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freight are to be contemplated with reference to each 
distinct voyage. 

‘“ It seems to me,” says Judge BLopGert in the case 
of the Alpena, 8 Fed. Rep., 283, “that each voyage or 
“ trip, each separate journey, which the ship makes 
“from one port to another, must be treated as a 
‘“‘ separate venture, involving its own particular hazards, 
“ losses and earnings; and that when each such voyage 
“is ended it is for the owner to decide whether the 
“ losses have been such as to make it expedient for him 
“ to invoke the protection given by this Act of Con- 
gress. If he does not decide to do this, but sends his 
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“ship upon a new voyage, he thereby concedes his 
‘personal liability for the damages incurred on the 
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past voyage.” 

This certainly seems to be a sound view of the mat- 
ter. Hence the utterances of the statute can best be 
understood by applying them to the period of the voy- 
age. The true point of observation must, therefore, be 
from the commencement of the venture on the particu- 
lar voyage and regard is to be had to “its own par- 
ticular hazards, losses and earnings,” and claimants 
against the vessel and owner on that voyage must be 
content with what remains to the owner as the outcome 
of the venture on that voyage. 

Thus the vessel proceeds on the voyage duly insured 
and with its freight also duly insured. The value of 
the vessel and freight, and the interest of the owner in 
them, are enhanced by the insurance. 

In every just sense the insurance gives an added value 
to the vessel and freight from the start, and upon the 
approach of fatal peril to the ship this imsurance will 
at that moment give to the vessel and freight their chief, 
perhaps their only value. 

In an uninsured vessel about going to destruction 
the “interest” of the owner is the smallest possible. 
But in a vessel so situated, if fully insured against loss 
from the impending danger, the “ interest of the owner” 
and the “value of the interest of the owner” and 
the value of the vessel to the owner, are substantially 


equal to the full value of the same vessel when free 
from all danger. 

And that value being preserved in the form of in- 
surance money, or the right to it, will enable the owner 
of the offending vessel so far to pay what is due to 
injured parties ; and being thus enabled to pay, he 
ought to pay. And the statute does not afford him any 
basis for refusal so to do. 

Or if he transfer to a trustee, the trust must include 
the insurance money or the right to collect it. 


Third Point. 


On the nature of insurance, treated of in Point Sec- 
ond, Subd. LI. of Respondent’s Brief, some reply may 
also be proper. 

I. For another definition of the contract of insur- 
ance, and one that perhaps brings out better the inti- 
mate connection of the insurance with the subject in- 
sured, we beg leave to refer to one to be found ina 
note to the last edition of Kent’s Commentaries, Vol. 3, 
page 254, note 1; and taken from an opinion of Mr. 
Justice GRAY, in Commonwealth vs. Wetherbee, 105 
Mass., p. 160. It is as follows: 

‘A contract of insurance is an agreement by which 
one party, for a consideration (which is usually paid in 
money, either in one sum or at different times during 
the continuance of the risk), promises to make a certain 
payment of money upon the destruction or injury of 
something in which the other party has an interest.” 
3 Kent, (13 Ed.) p. 254, note 1. 

II. Again touching the relation of insurance to the 
subject insured, and the assignability of both, we desire 
to call attention to the following: 

(a) The Scotland was an English vessel and was 
presumably insured in English companies. 

(4) By the English law the assignment of subject of 
insurance, and the policy to an assignee or vendee is 


ee a a 


aes 


RO ee oe ae AP Se a 


7 


treated as in accordance with well-established custom 
and practice. 
“ The assignees, both of the insurable interest of the 
assured and of his policy in respect of the same, are 
effectually protected by such assignment in respect of 
the interest so assigned. This is in virtue of the 
language of the instrument itself, and the custom of 
merchants now recognized by statute.” 

1 Arnold on Marine Ins., 5th English Ed., 

p. LO6. 


- 
- 
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The statute referred to is 31 and 32 Vict., c. 86, and 
authorizes the assignee to sue in his own name. 

And see further, at length, on this subject, same 
author, pages 111 to 117. 
“Unless the policy (as is the case in several States 
of the American Union) impose such a condition, 
‘“‘ the consent of the underwriters is never necessary to 
“ the validity of an assignment.” 


1 Arnold on Ins., 5th English Ed., p. 114. 


se 


(c) Phillips, in his work on Insurance (5th Ed., vol. 
1, p. 54, subd. 77) says: 

“Where the insured interest is assignable, whether 
“in a marine, fire, or life insurance, the policy is assign- 
“able in equity to the assignee to whom the subject 
‘“ matter or interest thereby insured is assigned, pro- 
* vided it contains no provision to the contrary” citing 
many American cases. 

“If the subject matter of the policy be assigned be- 
fore loss, the policy may also be assigned, so as to 
give a right of action to the trustee for the assignee. 
“ But if there be no statute provision (as there is in 
“ Pennsylvania, 1 Binney, 429), the assignee, in a case 
“‘ of assignment in trust, must sue in the name of the 
“ assignor, who will not be permitted to defeat or 
“ prejudice the right of action of the assignee. The 
“* declaration, in such a suit, may contain the averment 
“ that the plaintiff sues as mere trustee, and that the 
“ whole interest is in others.” 

3 Kent. Com., p. 261. 
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And in Spring vs. 8S. C. Ins. Co., 8 Wheaton, 268, the 
head-note states the decision of this Court thus : 

“Such an assignment” (to wit, one for the benefit 
of particular creditors) “ may include choses in action, 
as a policy of insurance, and will entitle the assignee 
to receive from the underwriters the amount insured 
in case of loss. Itis not necessary that the assign- 
ment should be accompanied by an actual delivery of 
the policy.” 

(7) It does not appear that there was any condition 
against assignment in the policies in this case. And 
the insurance money has actually been paid. 

(e) There could be no condition to prevent an as- 
signment of the insurance money, or of a claim for a 
loss suffered. 

(7) Where there is a condition against assignment in a 
policy, it is not broken by an assignment by operation 
of law. 


Fourth | Point. 


In Point Second, Subd. III., of Respondent’s Brief, 
is the following : 

“ A strong sense of the difficulty of bringing insur- 
ance in as a part of surrender value under the statute 
has led to the attempt to partly bridge over the gulf 
by the help of the maritime law.” 

The question seems to be rather this, whether the effect 
of the last clause of the original section 4 of the statute 
operates to prevent the claiming as part of the “ sur- 
render value ” so much of the value of the vessel when 
it entered into the collision and attendant danger as 
survived in the shape of insurance. 

The learned counsel himself seems so to understand 
it from his constant use of the terms “ surrender value,” 
thus showing his strong reliance upon the clause re- 
ferred to. 

Clearly, had that clause not been in the Act this 
Court would have applied the other parts of the Act, 
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all of which are taken almost exactly from pre-existing 
statutes, in accordance with the construction that they 
had received at the time the Act of 1851 was passed, 
and the result would have been that the full value of 
the vessel just before the loss would have been the 
limit of hability. 

A very excellent account of the sources from which 
the Act of 1851 was taken is given in Parsons on Ship- 
ping and Admiralty, Vol. 2, p. 120 et seg. 

At p. 121 he says: “The Act of Congress of 1851 
“is principally taken from the English Act of 26 
‘ George III., and from the 47th chapter of the Revised 
“Statutes of Maine of 1840.” 

“Section 1 is taken nearly word for word from the 
“ second section of 26 Geo. IIT., ¢. 86.” 

Of section 2 he says: “It is based on the third 
“section of Geo. IIT., ¢. 86." /d., p. 123. 

“Section 3 is nearly the same as section 8 of the 
“Maine Revised Statutes of 1840, ce. 7. The word 
“* loss,’ which is not in the Maine Statutes, was added 
“in the Senate. The clause, ‘or for any loss, damage, 
“or injury by collision, is not in the Statutes of 
‘Maine or Massachusetts, or in those words in any of 
“the English Statutes.” /., 125. 

“Section 4 is nearly, word for word, the same as 
section nine of the Maine Statute, as far as the last 
clause.” 

“The Maine Statute provides for the bringing of a 
bill in equity for the discovery of the loss or damage, 
the value of the ship and freight, and for the equal dis- 
tribution of the sum for which the owners may be lia- 
ble.” 

* The last clause of the Sourth section 78 entirely dif- 
“ ferent from that contained in any previous statute, and 
‘“ has given rise to questions of great difficulty and em- 
‘“ barrassment.” 


/d., 125. 


And it will be conceded that this clause is the only 
part of the Act that can be said to have been drawn 
from any portion of the maritime law of continental 


Europe. 
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All the rest is from English and American sources. 
. It is strictly correct to say that the claim of 
our opponents is to make this clause bring the con- 
struction of the entire Act down so as to change the 
English and A merican system of statutory limitation 
of liability in the extremest possible degree. 

Now, what we claim is that where laws are taken 
by Congress from different sources, which have been pas- 
sing, or have passed, through “d Course of construction, 
the effort should be to give force to all parts alike, as far 
as possible, and not to bend to either extreme. 

And as to this last clause of Section 4, it is pertinent 
to observe : 

Ist. That if its effect is to be as extreme as is claimed, 
then the bill was most seriously misunderstood and 
misrepresented to the Senate by Senator Hamlin, of 
Maine, as Chairman of the Committee on Commerce, 
which prepared and introduced it, both at its introduc- 
tion and afterwards, until it was passed. (See 23 
Cong. Globe, 331-2, 715.) 

The bill, as first read in Committee of the Whole of 
the U. 8. Senate, will be found in 23 Cong. Globe, p. 
331-2, and contained the clause in question, and on its 
being read, Senator Hamlin said: 

“This bill is predicated on what is now the English 
“ law, and it is deemed advisable by the Committee on 
“ Commerce that the American marine should stand at 
“ home and abroad as well as the English marine.” 

And again, on p. 332: 4 " . “ this 
* bill conforms to what is the law of England.” 

And again, on a subsequent day, when the bill was 
ordered to a third reading, referring specifically to the 
third section and to the fourth section, which contains 
the clause in question, he said, “ 7hese two sections are 
substantially the English law.” 

But note that the English law as it then stood, if ap- 
plied to this case, would have taken the absolute value 
of the Scotland, insured or not insured, as she was 
immediately prior to the collision, and subjected her 
owner to that amount of liability, if necessary, to pay 
the damages inflicted upon the libellants, and the Cir- 
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cuit Court, under the mandate of this Court, has found 
as matter of fact— | 

“That immediately prior to the time of the collision 
set forth in the libel the value of the steamship Scof- 
lund, her tackle, apparel, &c., was at least £100,000 
sterling ” (see p. 16). 

But the potency of the clause in question and which 
apparently attracted no observation whatever from our 
law-makers, at the time of its adoption, has been such 
as to vary from the English law, so far as to put that 
value (considered apart from insurance and an insig- 
nificant value of wreckage), entirely out of considera- 
tion in determining the limit of respondent's liability. 

This, it must be deeply felt, makes a pretty substan- 
tial difference between the English law and ours. 

No one who will take the pains to read the history 
of the enactment of this bill as it appears in the ‘‘ Con- 
gressional Globe,” at pages 331-2, 713, ef seq., can 
doubt for a moment that, had it been deemed possible 
that its construction would lead to such a result as is 
now contended for by the respondents in this case, not 
a single vote couid have been had in its favor. 

But the clause is in the Act, and that too in connec- 
tion with other provisions which, if the latter had stood 
alone, would have made the Act such as Senator Ham- 
lin of Maine said it was; and the question is how to 
arrive at aconstruction that shall not be extreme in 
either direction. 

1. It is not and never was intended to be the leading 
feature of the Act. It provides a means to help in 
carrying out the main purpose of the act, as previously 
declared. 

2. It cannot be resorted to at all without the aid of a 
Court which is to appoint a trustee and superintend the 
execution of the trust; and such a Court must in such 
a case exercise the jurisdiction of a court of equity. 

3. And, moreover, supposing the sanction of the 
Court to be obtained to the establishment of the 
formal trust and the transfer to the Trustee to be made, 
that is no abandonment to the injured party, for the 
Trustee is “ to act as such Trustee for the person or per- 
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sons who may prove to be legally entitled thereto.” And 
that may prove to be the party who makes the 
transfer (Admiralty Rule 56). 

4. So that really, had this clause stood alone, 
it has not so absolute a resemblance to the law 
of abandonment that has obtained in some of the 
countries of continental Europe as to press upon the 
Court any particular aspect or construction of 
that law as being intended by Congress, and much 
less can it do so when considered in its relation to the 
entire Act, and in its invocation of a court of equity 
jurisdiction for its application. 

5. A court of equity, in applying this clause in the 
exercise of its equitable powers, could not possibly 
have any difficulty in laying hold of the insurance, and 
a court of admiralty, aided by the rules of this Court, 
can exercise such powers so as to accomplish the pur- 
poses of the Act. 

13 Wall., 123-4. 


Such a Court looks at the substance of things. 

And when the owner of an offending vessel, who 
has in his pocket the full value of the vessel and 
freight in the shape of insurance money, presents him- 
self to such a Court and says, “I have no freight and 
only a few remnants of my vessel, which is otherwise 
wholly lost, a court of equity, pointing to the insurance 
money, would say, “There are your vessel and freight, 
and there the limit of your liability.” 

Or, again, such an owner says, “I wish to proceed 
under this statute by way of trust. I wish to have a 
trustee appointed, and to account for and transfer to 
him the subject of the trust.” 

Will not a court of equity scrutinize the whole sub- 
ject and scope of the trust, looking for that purpose to 
the entire voyage and venture—the vessel, the freight, 
the insurance and the conduct of the owner in respect 
to the same after the disaster, and make the trust 
commensurate with the owner’s duty and obligation, or 
refuse to him any limitation of liability ? 

The owner of the offending vessel has a reasonable 
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time in which to elect to transfer to a trustee, but 
when he does elect, a Court of equity will take notice 
that that election has an operation backwards to the 
moment of danger, and transfers the risk to the vessel, 
which arose from that danger, to the injured party. 
And looking at the entire voyage, it may properly 
hold that the transfer in trust should in like manner 
relate back, so as to cover the vessel with its insur- 
ance against that risk. 

Or treating the insurance money, or the claim to it, 
as substantially identical with the owner’s interest in 
the vessel, such a transfer will be required as will in- 
clude the same. 

6. In Prov. & N. Y. 8.8. Co. vs. Hill Mfg. Co., 109 
U.S., 590, this Court, speaking of this Act, said: 

“The law was evidently drawn in view of similar 
“laws adopted and in operation in England and in 
“some of the States. It laid down a few general 
‘‘ principles and propositions, and left it to the courts 
“ to enforce them and carry them into practical effect.” 

We cannot but think that those few principles and 
propositions will be best enforced and carried into 
effect in this case by requiring the respondent to 
respond in damages to the extent of the insurance 
money as well as the wreckage. 

7. There is one further observation that ought to be 
made, and that is, that the power of the Congress of the 
United States to enact this law is derived from their 
power to regulate commerce. 

Whether the application of it to favor an English 
corporation as against our own citizens, as is asked for 
in this case, is within that Constitutional power of 
Congress has never been expressly passed upon, and is, 
as it seems to us, well worthy of the consideration of 
the Court. 

Benepicr, Tarr & BENEDICT, 
Proctors for Appellant Rollins. 

EK. N. Tarr, 

Advocate. 
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APPENDIX. 


Cuap. XLIII.—AN ACT to Limit the Liability of Ship Owners 
and for other Purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled: That no owner or 
owners of any ship or vessel shall be subject or liable to answer for 
or make good to any one or more person or persons any loss or 
damage which may happen to any goods or merchandise whatso- 
ever, which shall be shipped, taken in, or put on board any such 
ship or vessel, by reason or by means of any fire happening to or on 
board the said ship or vessel, unless such fire is caused by the de- 
sign or neglect of such owner or owners: Provided, That nothing 
in this act contained shall prevent the parties from making such con- 
tract as they please, extending or limiting the liability of ship-own- 
ers. 

Sro. 2. And be it further enacted, That if any shipper or shippers 
of platina, gold, gold dust, silver, bullion, or other precious metals, 
coins, jewelry, bills of any bank or public body, diamonds or 
precious stones, shall lade the same on board of any ship or vessel, 
without, at the time of such lading, giving to the master, agent, 
owner or owners of the ship or vessel receiving the same, a note in 
writing of the true character and value thereof, and have the same 
entered on the bill of lading therefor, the master and owner or own- 
ers of the said vessel shall not be liable, as carriers thereof, in any 
form or manner. Nor shall any such master or owners be liable 
for any such valuable goods beyond the value and according to the 
character thereof so notified and entered. 

Seo. 3. And be it further enacted, That the liability of the owner or 
owners of any ship or vessel, for any embezzlement, loss, or de- 
struction, by the master, officers, mariners, passengers, or any other 
person or persons, of any property, goods, or merchandise, shipped 
or put on board of such ship or vessel, or for any loss, damage, or 
injury by collision, or for any act, matter, or thing, loss, damage, 
or forfeiture, done, occasioned, or incurred, without the privity or 
knowledge of such owner or owners, shall in no case exceed the 
amount or value of the interest of such owner or owners respectively, 
in such ship or vessel, and her freight then pending. 

Seo. 4. And be it further enacted, That if any such embezzlement, 
loss, or destruction, shall be suffered by several freighters or owners 
of goods, wares, or merchandise, or any property whatever, on the 
same voyage, and the whole value of the ship or vessel, and her 
freight for the voyage, shall not be sufficient. to make compensation 
to each of them, they shall receive compensation from the owner or 
owners of the ship or vessel, in proportion to their respective losses ; 
and for that purpose the said freighters and owners of the property, 
and the owner or owners of the ship or vessel, or any of them, may 
take the appropriate proceedings in any Court, for the purpose of 
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apportioning the sum for which the owner or owners of the ship or 
vessel may be liable amongst the parties entitled thereto. And it 
shall be deemed a sufficient compliance with the requirements of this 
act, on the part of such owner or owners, if he or they shall transfer 
his or their interest in such vessel and freight, for the benefit of such 
claimants, to a trustee, to be appointed by any Court of competent 
jurisdiction, to act assuch trustee for the person or persons who may 
prove to be legally entitled thereto, from and after which transfer, 
all claims and proceedings against the owner or owners shall cease. 

Seo. 5. And be it further enacted, That the charterer or charter- 
ers of any ship or vessel, in case he or they shall man, victual and 
navigate such vessel at his or their own expense, or by his or their 
own procurement, shall be deemed the owner or owners of .such 
vessel within the meaning of this act; and such ship or vessel, 
when so chartered, shall be liable in the same manner as if navi- 
gated by the owner or owners thereof. 

Seo. 6. And be it further enacted, That nothing in the preceding 
sections shall be construed to take away or affect the remedy to 
which any party may be entitled, against the master, officers, or 
mariners, for or on account of any embezzlement, injury, loss, or 
destruction of goods, wares, merchandise, or other property, put 
on board any ship or vessel, or on account of any negligence, fraud, 
or other malversation of such master, officers, or mariners, respec- 
tively, nor shall anything herein contained lessen or take away any 
responsibility to which any master or mariner of any ship or vessel 
may now by law be liable, notwithstanding such master or mariner 
may be an owner or part owner of the ship or vessel. 

Seo. 7. And be it further enacted, That any person or persons 
shipping oil of vitriol, unslacked lime, inflammable matches, or 
gunpowder, in a ship or vessel taking cargo for divers persons on 
freight, without delivering, at the time of shipment, a note in 
writing, expressing the nature and character of such merchandise, 
to the master, mate, officer or person in charge of the lading of 
the ship or vessel, shall forfeit to the United States one thousand 
dollars. 

This act shall not apply to the owner or owners of any canal 
boat, barge, or lighter, or to any vessel of any description whatso- 
ever, used in rivers or inland navigation. 

Approved March 3, 1851. 
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JOSEPH H. DYER et al., 
Appellants, 


THE NATIONAL STEAMSHIP COMPANY, 
Respondents. 


ARGUMENT 
Submitted on behalf of Co-libellant and Appellant Rollins, and filed 
for a further Brief on the Re-argument. — 


BENEDICT, TAFT & BENEDICT, 
Proctors for Rollins. 
E. N. TAFT, 
Advocate. 


C. G. BurGoYNe’s “Quick” Print, 146-150 Centre St., N. Y. 


. > 
. ~ mee 
i, oe ree... mew - — —s 


4. S$, Supreme Court. 


JosEPH H. Dyer Er AL, 
Appellants, 


AGAINST 


THE NATIONAL STEAMSHIP COMPANY, 
Respondents. 


Argument of E. N. Taft submitted on be- 
half of Co-libellant and Appellant 
Rollins, and filed for a further Brief 
on the reargument. 


In this case in which I appear for the co-libellant 
Rollins, your Honors will remember that the British 
steamship, Scotland, of the National Line, belonging 
to the respondents, through its own exclusive fault 
ran down and sank the American ship, Aate yer, just 
as she was approaching the termination of her voyage 
from San Francisco to her home port of New York. 

It was off Fire Island light, and on the night of De- 
cember Ist, 1866, that this frightful disaster occurred, 
by which the Aate Yyer and her valuable cargo were 
sunk, and fourteen persons out of a ship’s company of 
twenty-seven were drowned. My client was among 
those who were saved. He escaped, but with loss of 
all he had on board. 
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The damage thus caused to the libellants by the 
Scotland, as ascertained by the decree in the Circuit 
Court, and which in that respect has been affirmed by 
this Court, amounted to $255,047.70, of which $9,724 
were damages of Mr. Rollins, and against which loss 
he had no insurance. The Scotland, immediately be- 
fore she did this wrong, is found to have been worth 
at least £100,000. 

The effect of this collision upon her was such that 
she put about and started to return to the port of New 
York. She proceeded from off Fire Island light, where 
the collision occurred, to the west side of the channel, 
south of Sandy Hook, and within from two to two and 
one-half miles from the Jersey shore, where she 
stranded on the same night, Saturday, December Ist, 
1866. On Sunday morning, December 2, between 11 
and 12 o’clock as she lay there, Merritt, the Superin- 
tendent of the Coast Wrecking Co. went on board and 
offered to float and take her into port for $100 ; and he 
testified that in his opinion he could have performed 
this service. (Record p. 170). But the captain waited 
for the agent of the line in New York to give direc- 
tions, although warned by Mr. Merritt of the possible 
difficulty of finding the agent on Sunday and of the 
danger to be apprehended from a probable change of 
the weather. The consequence was, that the agent did 
not send for Merritt to try and save the steamer until 
the next day, and by the time Merritt was able then to 
get ready to go to work on her, in the afternoon of that 
day, a gale arose and stove her to pieces, and she 
ceased to be aship forever. The wreckage that was 
saved from her is found to have been worth only $4,- 
927.85. 

The finding of fact at Circuit was this : 

“The steamer was, by reason of said collision and in 
consequence thereof, so injured that, although at once 
put about, she could only reach the “ Outer Middle,” 
so called, on the west side of the channel south of 


Sandy Hook, where she sank and became a total loss, 
except that a large amount of anchors, chains, rigging 
and cabin furniture of the value of several thousand 
dollars, was saved from her and delivered to the agent 
of the respondents. She earned no freight, the voyage 
being broken up.” 

Record printed, p. 206. 


Had this suit been brought in England, and had the 
law there been the same as it was at the time our Act 
limiting the liability of ship owners was passed in 
1851, the respondents would have been entitled to no 
limitation of their liability, except the £100,000, the 
value of the Scotland before the collision. And under 
the law of England as it stood at the time the collision 
occurred, the limit of their liability in the English 
Courts would not have been less than about $200,000, 
being £8 per ton on a tonnage of about 5,000 tons. 

Printed Record, p. 170. 


But in our American Courts they are enabled to 
limit their hability for damages to $4,927.85 (leaving 
interest out of the account), unless the fact, that the 
loss of the Scotland has been replaced to the respond- 
ents in the shape of insurance money to the extent of 
about $300,000, shall have the effect to enlarge such 
limit of hability. 

And the specific question now to be determined is 
whether, under our statute limiting the liability of the 
owners of an offending vessel to the value or amount of 
the owner’s interest therein and freight then pending, 
our courts in fixing the limit of lability in a case 
where the offending vessel and freight are themselves 
lost on the same voyage, can include that which the 
owner is entitled to recover for such loss of vessel and 
freight and which when recovered will so far replace 
that which he has lost. 
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First. This question may be illustrated by a variety 
of cases liable to arise; some of which have arisen 
and are now to be considered by the Court on this 
very argument. 

Thus in the case of Thomassen vs. Whitwell, now 
here on argument, the offending vessel was uninjured 
by the collision and proceeded on her voyage, but be- 
fore reaching port was stranded and lost through the 
fault of her master and crew, and for this loss the 
owners collected insurance. | 

In that case Mr. Justice BLATCHFORD said: 

“The risk of the loss of the offending vessel is 
thrown, for the benefit of commerce, on the owner of 
the property damaged by her.” 

BLaTcHFoRD, J., Thomassen vs. Whitwell, 
21 Blatch., p. 62. 


But the question arises, if the risk is so thrown by 
operation of law, upon the owner of the property 
damaged, why, in case of loss through such risk, should 
not the right of recovery for the loss go to the party to 
whom the risk is so transferred ? 

Let us suppose that the offending vessel comes out 
of the collision, by which she has destroyed a vessel 
and cargo, uninjured ; but afterwards, on the same voy- 
age she is sunk by some wrongful act of a third party, 
which gives the owners of the offending vessel a right 
of recovery for her full value against such third party. 
Can the owners of the offending vessel retain such re- 
covery wholly to themselves, and leave the owners of 
the vessel and cargo destroyed by their vessel without 
any redress ? 

Or suppose such offending vessel to be subsequently 
lost on the same voyage by voluntary stranding, where- 
by her cargo is saved from peril, and so as to give to 
the owners of the vessel and her freight a claim in gen- 
eral average upon the cargo, can such claim be wholly 
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retained by the .owners, and the owners of the de- 
stroyed vessel and cargo be left wholly remediless ? 

In the case of The Columbian Ins. Co. vs. Ashby, 13 
Peters, 331, this Court decided that where a ship was 
voluntarily stranded to save the crew and cargo from 
impending peril, and the ship became a total loss but 
the cargo was saved,a clear case of general average 
existed, in which the insurers of the cargo were held 
liable to contribute to the loss of the ship and freight. 

Could the owners of a vessel so lost obtain, by rea- 
son of such loss, an entire exemption from liability to 
the owners of another vessel and cargo which had been 
previously run down and destroyed by the sole fault of 
the vessel so afterwards voluntarily stranded and lost 
on the same voyage ? 

Or suppose any other case where the loss of the 
offending vessel is attended with a right of action in 
the owners for the whole or part of her value, how is 
their limit of liability to be affected by the existence of 
such aright? Is such a nght an interest that must 
either be transferred to the trustee or valued in limit- 
ing their hability ? 

Again, let us suppose the subsequent loss on the 
same voyage of the offending vessel to be caused by 
the fault of a third vessel, under such circumstances 
that the owners of the offending vessel so lost, can re- 
cover her full value of the owners of such third vessel, 
and futher more that the offending vessel is fully in- 
sured against such loss. Then how are the nghts and 
claims of the parties to be adjusted? Suppose the 
owners of the vessel causing the loss of such offending 
vessel pay to the owners of the latter its full value. 
Must not such value so paid be taken into account in 
fixing the limitation of liability ? 

But again, supposing the insurance on the offending 
vessel is first paid, and the insurance company, being 
subrogated to her claims against such third vessel, col- 
lects from her or her owners the value of the offending 
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vessel. In that case will not the insurance money so 


received by the owners of the offending vessel be taken 


into account in like manner, in fixing the limit of their 


liability ? 


Will it make any difference whether, on the one hand, 


the owners of the offending vessel so lost collect the 


value from the owners of the third vessel, or on the 


other, receive such value from the insurance company 


and leave the insurance company to collect the same 


value from the third vessel ? 

I am confident that this Court will arrive at one uni- 
form rule in all these cases, and hold that, wherever the 
offending vessel and freight are lost under such circum- 
stances, as that the owners have a right of action for the 


loss, whereby that loss can be wholly or partly replaced 


to them, there that right and its proceeds are to be 
taken into the account in fixing the limit of liability of 
such owners. 


Second. The question then occurs, by what process 
of legal reasoning in such cases is the conclusion to be 
reached, that that, which replaces to the owners of the 
offending vessel the loss of it or its freight, is to be 
taken into account in fixing the limit of liability. 

Ist. The statute does not in specific terms mention 
any such case. The same objection so tersely ex- 
pressed by Mr. Justice BLatcHrorD in Thomassen vs. 
Whitwell, 21 Blatch., p. 65, could be equally well urged 
in all these cases. 

Mr. Justice BLATCHFORD there says: “ The interest in 
“the vessel which is the measure of the liability under 
“ section 4283, and a transfer of which, if made under 
section 4285, operates to discharge the claim for loss 
or damage does not extend to what is not an interest 
in the vessel.” “It was easy,” says his Honor, “ for 
the statute to have provided for liability for and 
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“transfer of claims for insurance. It fails to do so, 
“ whether the maritime law did so or not.” 

2d. Now this is strictly true so far as any distinct 
specification of any of the cases mentioned are con- 
cerned. But is not the answer to this objection sug- 
gested by what this Court said in Prov. & N. Y. S. S. 
Co. vs. Hill Mfg. Co. 109 U.S., 590? 

“The law was evidently drawn in view of similar laws 
adopted and in operation in England and in some of 
the States. It laid down a few general principles -and 
propositions, and left it to the Courts to enforce 
them and carry them into practical effect.” That is to 
say, it thus indicated briefly a certain policy of protec- 
tion to ship owners, who would otherwise be absolutely 
liable for injury done by their master and crew, 
and left the Court to carry it into practical effect. 

No attempt was made in the statute to go into all 
possible details, or to deal with equities that might 
arise; but these were left to be dealt with by the Court 
in such a way as to effectuate the general purpose and 
intent of the law, according to the rules of reasonable 
and equitable construction of statutes. 

The present English statutes do deal with some par- 
ticulars as to which our statute is silent, but as to 
which this Court cannot be silent. Thus, by the Eng- 
lish statutes it is provided that “The owner of every 
sea-going vessel, or share therein, is liable in respect 
of every such loss of life, personal injury, loss of or 
damage to goods arising on distinct occasions to the 
same extent as if no other loss, injury or damage had 
arisen.” 

MacLachlan’s Law of Merchant Shipping, 
3d Ed., p. 123, citing 17 and 18 Vict., ec. 
104, Section 506. 

The Rajah, L. R., 3 Ad., 539. 


How such distinct occasions are to be dealt with under 
our statute, the statute itself does not declare in any 
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distinct terms, but this Court must, nevertheless, deal 
with them whenever any case presenting them shall 
come up. The decision in the case of Zhe Alpena in 
the 8th Fed. Reporter, p. 283, presents one way of 
dealing with them. 

“Tt seems to me” says Judge BLODGETT in that case, 
“that each voyage or trip, each separate journey 
which the ship makes from one port to another, must 
be treated as a separate venture, involving its own 
particular hazards, losses and earnings, and that when 
ach such voyage is ended it is for the owner to decide 
whether the losses have been such as to make it ex- 

‘pedient for him to invoke the protection given by this 
act of Congress. Ii he does not do this, but sends his 
ship upon anew voyage, he thereby concedes his per- 
sonal liability for the damages incurred on the past 
voyage.” 

But the correctness of the conclusion arrived at in 
that case seems to be questioned by a recent text- 
writer. 

Henry’s Admiralty Jurisdiction, &c., p. 305. 


And the true construction or rule remains yet to be 
declared by this Court. 

3d. In Dwarris on Statutes I find this: ‘“ In law all 
cases cannot be foreseen or expressed ; the objeet of 
interpreting law by what is called equity is to supply, 
as far as possible, this deficiency, by a recurrence to 
natural principles of justice.” Page 239. 

And again, “If the law has determined a matter 
with all its cireumstances equity cannot intermeddle.” 
Fonb. Eq., Ch. 1, Section 3. 

Potter’s Dwarris on Statutes, &c. 


But here are instances of particular circumstances 
which the statute has not specified, but which are ne- 
cessarily involved in its proper application and intent. 
They are instances where the loss to the owners of the 
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offending vessel and her freight is not real but purely 
formal. 

Literally, if you please, they may be said to be lost ; 
but really they are not, so far as value is concerned, 
and value is the substance which the statute deals with. 
The form in which the value appears is of no import- 
ance. If the owner of the offending vessel has its value 
still, though his vessel is lost, then according to the 
policy of the statute the measure of protection which 
he is to receive, is that which remains to him after this 
value is exhausted. That is the situation looking at 
the matter in its substance. 

jut the true rule of construction requires that this 
matter of substance shall be held to. //aeret in literis, 
haeret in cortice. 

Blackstone illustrated this view by the case of the 
Venetian law, which denounced death to any one who 
should shed a person’s blood in the street. A physi- 
cian bled a man who had been taken ill on the street. 
The act of the physician came within the letter of the 
law, but the substance which the statute aimed at was 


wholly wanting, and of course sound construction held 
that this act of bleeding was not within the meaning 
and intent of the statute. 


Third. There are two ways in which the value which 
is replaced to the owner of the offending vessel and 
freight on their being lost may be made available to the 
injured parties. 

ist. By holding that the value so replaced is (within 
the meaning and intent of the statute) the value or a 
part of the value of the owner's interest in the offend- 
ing vessel and freight. 

2d. By the equitable doctrine of subrogation or 
substitution, whereby the risk of the offending vessel 
and freight having been thrown upon the injured par- 
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ties, the latter become subrogated to all claims for res- 
titution where such risk eventuates in the loss of the 
offending vessel and her freight. 

(2) Now, as to the first of these ways, [ submit, 
first, that it will be all wrong to consider the question 
to be merely this, to wit: Whether or not the right of 
the owners of the offending vessel to recover for its 
loss ‘is an interest in the mere wreckage, if any, that 
may remain of her at the close of the voyage. 

The statute is to be considered as speaking of the 
vessel in relation to some voyage, and the vessel is 


referred to generally in connection with that voyage ; 


so that whatever interest the owner may have had in 
the vessel on such voyage and at the time of its doing 
the injury that interest, so far as it remains to the 
owner at the close of the voyage, must be valued or 
transferred, according to whichever mode of proceeding 
for limiting liability is resorted to. 

(6) And secondly, as to the force of the word “ inter- 
est” it is quite clear to me that it must be taken in its 
broadest meaning, and as embracing not only the title 
of the owner to, but any contracts of insurance he may 
have upon the vessel. 

It is said that this contract of insurance does not 
inhere in the vessel. No more does a bill of sale. 

It is said that a contract of insurance rests upon a 
consideration paid, or agreed to be paid, called a 
premium. 

So does a bill of sale rest upon a consideration paid, 
or held to have been paid ; and as to a contract of in- 
surance not attaching to the vessel, it is certain that 
the insurance is of no avail to the insured without the 
vessel. 

It is also said that the policy is not transferable 
with the ship. That depends upon whether it is so 
stated in the policy, and, if it is, then upon the consent 
of the insurer. But, however it may be as to the 
policy before loss, the right of recovery after loss, 


4 


—/ 


11 


Which is al! that rs involved in this discussion, is trans- 
ferable in any event. | 

As to the claim that the word “respectively,” as 
used in the Act of 1851, section 3, limits the meaning 
of the word “interest” to share, it has, as it seems to 
me, no such effect, and its omission from section 4283 
of the Revised Statutes shows that it was not intended 
to have any such effect. 

(c) Again the word “ va/ue,” as used in the statute, 
is amply broad enough to embrace the view of the 
statute which I contend for. 

“The true rule,” I say in my brief, heretofore sub- 
mitted, “should be the value of the interest of the owner 
in the vessel when it proceeds to commit the wrong, so far 
as that value can be realized in aAnY Way by the owner.” 

At the moment of imminent and fatal peril to the 
vessel, its chief value to the owner is that which the 
insurance gives it. Its value to him remains the same 
notwithstanding the peril, and after loss that value as- 
sumes the form of a claim for the insurance money. 

(7) A brief reference to the last clause of section 4 
of the Act of 1851 will here be proper. It was this 
clause that prevented this Court from following the 
decisions of the English and American Courts in con- 
struing section 3, and holding that the value of the 
offending vessel was its “value” at the moment the 
loss commences, and “is not to be reduced by the 
consideration that ” it “‘ was about to founder.” 

“The act of Congress, 1851,” says Parsons in his 
work on Shipping and Admiralty, volume 2, page 125, 
‘is principally taken from the English Act of 26 George 
3d, and from the 47 Chapt. of the Rev. Stat. of Maine.” 
% *% % 

“Section 4,” he says, “is nearly word for word the 
same as section 9 of the Maine Statute, as far as the 
last clause.” 

“The Maine statute provides for the bringing of a 
bill in equity for the discovery of the loss or damage, 
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the value of the sbip and freight and for the equal dis- 
tribution of the sum for which the owners may be 
liable. 

“The last clause of the fourth section is entirely 
different from any previous statute, and has given rise 
to questions of great difficulty and embarassment.” 

Senator Hamlin, of Maine, was chairman of the 
Committee on Commerce and introduced and advo- 
cated the passage of the bill, and speaking of sections 
3 and 4, as they are in the act, he said: “ 7hese tro sec- 
tions are substantially the English law. 

Now, it seems to me, that the effort should be to har- 
monize the last clause of section 4 with the balance of 
the Act drawn from English and American statutes, un- 
der which it was held, that the value of the vessel was 
to be taken as it was before the collision, on some not 
extreme ground ; and therefore I say that : 

“Where laws are taken by Congress from different 
statutes and rules, which have received a particular ju- 
dicial construction, the effort should be to give fore eas 
far as possible to all parts alike.’ 

Our opponents, however, seek to make the clause re- 
ferred to compel a construction of the entire Act, so as 
to change the English and American system of statu- 
tory limitation in the extremest possible degree. 

The clause is in the Act in connection with other pro- 
visions, which, if the latter had stood alone, would have 
made the Act such as Senator Hamlin said it was; and 
the effort, it seems to me, should be to arrive at a con- 
struction of the whole, that shall not be extreme in any 
direction. 

It is not, and never was, intended to be the leading 
feature of the Act. It provides a means to help in car- 
rying out the main purpose of the Act, as previously 
declared. 

It cannot be resorted to at all without the aid of a 
Court which is to appoint a trustee and superintend 
the execution of the trust; and such a Court must in 
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such a case exercise the jurisdiction of a Court of 
Equity. 

And, moreover, supposing the sanction of the Court 
to be obtained to the establishment of the formal trust 
and the transfer to the trustee to be made, that is no 
abandonment to the injured party, for the trustee is 
“ to act as such trustee for the person or persons who 
may prove to be legally entitled thereto.” And that 
may prove to be the party who makes the transfer 
(Admiralty Rule, 56). 

So that, had this clause stood alone,it has not so 
absolute a resemblance to the law of abandonment that 
has obtained in some of the countries of continental 
Europe as to press upon the Court any particular 
aspect or construction of that law as being intended by 
Congress ; and much less can it do so when considered 
in its relation to the entire Act, and in its invocation 
of a Court of Equity jurisdiction for its application. 

A Court of Equity, in applying this clause in the ex- 
ercise of its equitable powers, could not possibly have 
any difficulty in laying hold of the insurance; and a 
Court of Admiralty, aided by the rules of this Court, 
‘an exercise such powers so as to accomplish the pur- 
poses of the Act. 

13 Wall., 123-4. 


Such a Court looks at the substance of things. 

And when the owner of an offending vessel, who has 
in his pocket the full value of the vessel and freight in 
the shape of insurance money, presents himself to such 
a Court and says, “I have no freight and only a few 
remnants of my vessel, which is otherwise wholly lost,” 
a Court of Equity, pointing to the insurance money, 
would say, “There are your vessel and freight, and 
there the limit of your liability.” 

Or, again, such an owner says, “I wish to proceed 
under this statute by way of trust. I wish to have a 
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trustee appointed, and to account for and transfer to 
him the subject of the trust.” 

Will not a Court of Equity scrutinize the whole sub- 
ject and scope of the trust, looking for that purpose to 
the entire voyage and venture—the vessel, the freight, 
the insurance and the conduct of the owner in respect 
to the same after the disaster, and makethe trust com- 
mensurate with the owner's duty and obligation, or re- 
fuse to him any limitation of liability ? 

The owner of the offending vessel has a reasonable 
time in which to elect to transfer to a trustee, but 

‘when he does elect, a Court of Equity will take notice 
that that election has an operation backwards to the 
moment of danger, and transfers the risk to the vessel, 
which arose from that danger, to the injured party. 
And looking at the entire voyage, it may properly hold 


that the transfer in trust should in like manner relate 
back, so as to cover the vessel with its insurance 
against that risk. 

Or treating the insurance money, or the claim to it, 
as substantially identical with the owner's interest in 
the vessel, such a transfer will be required as will in- 
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clude the same. 
I conclude, then, that the statute is entirely suscep- 
tible of the construction which we contend for. 
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Fourth, The reasons for the adoption of this con- 
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struction are most cogent. 

1. The respondents are here seeking an exemption 
by virtue of this statute from the rigor of the common 
law. This exemption is what is defined as a privilege. 
| “ Privilege is defined to be a private or particular law 
whereby a private person or corporation is exempted 
from the rigor of the common law.” Jacob’s Law Dict. 
Art. Privilege. And quoted by Dr. Lieber, zdid. 


qe 


(teen ate 


ee ee 
lee BAB ile le a Ae: 
“ee 


a 


15 


“ Privileges or favors are to be construed so as to be 
least injurious to the non-privileged or unfavored.” 
Lieber’s Hermeneutics, 3 Ed., p. 136. 


‘Whenever the text to be interpreted bestows 
privileges upon some one or more persons (to the ex- 
clusion, therefore, of others), ambiguous parts are 
always to be construed in favor of the non-privileged, 
provided the object of the privilege he not thereby ile- 
feated. Common sense dictates this limitation of the 
constitution as required by the commonest principles 
of fairness.” /¢d., p. 120. 

“Privileges and exceptions must be construed, in 
doubtful cases, so as to be least injurious to the third 
person.” 

Prussian Code Introduction, p. 54, quoted 
from Lieber’s Legal Hermeneutics, p. 120. 


Now, I ask, if in the case of the loss of the offending 
vessel and freight, the owner is so situated that he can 
recover their value, does not common fairness in the 
application of the statute to such a case require that 
this value shall be surrendered? And is it not a hard 
and technical construction which, taking a baldly lit- 
eral view, says, “it is not so nominated in the bond, 
therefore let the owner of the offending vessel keep an 
advantage which was never intended by the law- 
makers?” And does not such a construction strike 
one as not a fair use of the statute ? 

2. The fact that this limitation of hability is an ex- 
ception to the rule applicable to all other classes of 
persons, is a reason why care should be taken not to 
extend the limitation beyond the necessary meaning 
of the terms employed in the statute, and why that 
construction should be avoided which shall make such 
a limitation as shall seem to be excessive and not within 
the contemplation of Congress in passing the Act. 

3. The reason given by Baron Parke in Brown ys. 
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Wilkinson, 15 M. & W., p. 398, for the construction, 
which refused any reduction of value by reason of the 
total loss of the offending vessel, was, because “ that 
would be to exempt the defendants altogether,” a re- 
sult too extreme, he evidently thought, to be contem- 
plated by the statute. But when we consider the case 
where the owner of the offending vessel realizes its full 
value from his insurance, the suggestion that he shall 
have that construction of the statute, which entitles 
him not only to limit his hability to the value of his 
vessel subject to the effects of the disaster, and the sub- 
sequent voyage, but also subject to the right in him to 
exclude from consideration that value which he is able 
to realize from his insurance upon the vessel, while the 
party suffering from the injury is left wholly remedi- 
less,—this suggestion we repeat, strikes the mind at 
once as unreasonable and unjust, and any rule that so 
operates as an unreasonable and an unjust rule. 

4. The well-established and firmly held principles of 
public policy, as affecting common carriers, call with 
urgent force for the construction which we contend for. 

If this construction be not the true one then the 
owners of vessels who keep their vessels insured (and 
the practice on the part of owners to do so is now well 
nigh universal, and will become absolutely so if our con- 
tention here shall be held to be futile) will be abso- 
lutely relieved from all pressure through fear of loss 
and liability as a motive to be careful in their selection 
of master and crew. 

And in the event of their vessel doing damage, such 
as was done by the Scot/and in this case, it will be for 
the positive and large interest of the owners that the 
master shall have the requisite cunning and depravity 
to see to it that the vessel shall never reach port in 
safety. The matter is most plain and clear to the 
simplest understanding. 

If the offending vessel is insured, say for its full 
value, and does damage to another vessel, say to the 
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amount of such value, and is itself damaged but little 
when it arrives in port, then the owners of the offend- 
ing vessel lose substantially the whole value of the ves- 
sel; but if, on the other hand, the offending vessel is 
lost before reaching port, then the owners of the in- 
jured vessel take nothing, and the owners of the offend- 
ing vessel take and keep its full value in the shape of 
the insurance money. | 

So that in such a case there is not the comparatively 
small temptation to the master to lose the vessel, which 
arises from over-insurance or the desire to make a sale 
of the vessel, as the phrase is, but the enormous tempt- 
ation of the desire and chance of saving from loss the 
whole value of the vessel. And to that degree will it 
become for the interest of the owners (and will be so 
seen to be by the master) that the vessel should not 
escape the calamity, or at least the voyage. 

We may illustrate the matter thus: Say the damage 
to the injured vessel and its cargo and passengers is 
$250,000, and the offending vessel is worth that sum, 
and is insured for its full value. If the offending ves- 
sel comes into port without much injury, it is substan- 
tially all lost to the owners; if, on the other hand, it 
is itself brought to destruction, it is all saved to the 
owners. 3 

Thus the construction of the statute, which shall save 
to the owner that value of the vessel which the insur- 
ance gives him, not only lifts from him all pressure and 
motive to care and diligence in the selection of subor- 
dinates, but, on the other hand, offers him an enormous 
premium for the selection of such as will, in the given 
emergency, know how to sacrifice all other interests to 
save the value of the vessel to the owners. 

Of course there can be no answer to the force of the 
argument involved in such a result, but to say that 
owners and masters do not require any such pressure 
to stimulate to the discharge of duty, and that there 
cannot be any danger that they will be led to its be- 
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trayal by anysuch temptation, and that what this Court 
and other Courts have been saying upon this subject 
had neither principle nor reason to sustain it. 

Such stultification as would be involved in such an 
answer is, of course, not to be thought of, and can 
hardly be mentioned with respect to this honorable 
tribunal. How can it be doubted, then, that masters 
and owners will learn from the decision in this case 
that no such temptation is ever to assail them, so far 
as the responsibility rests with this Court, which has 
been in the past most firm in upholding a just policy as 
affects the responsibilities of common carriers. 

See notably the case of Railroad Company 
vs. Lockwood, 17 Wallace, 357, and the 
New York cases there referred to and dis- 
approved. 


5. Let me dwell a moment on the principle here in- 
volved. 

“A master is liable to be sued for the injuries occa- 
sioned by the neglect or unskillfulness of his servant 
in the course of his employment.” 

Thus, “A master is liable for the servant's negligent 
driving of a carriage or navigating a ship.” 

Sharswood’s Blackstone, Vol. 1, p. (431) 
note 19. 


“The reason of this,” says Blackstone, “ is still uni- 
“ form and the same: that the wrong done by the servant 
‘ is looked upon in law as the wrong of the master him- 
self.” 
Vol. 1, p. (482). 


That is to say, the master is causing the business or 
operations to be carried on, in the course of which in- 
jury happens to a third party through the negligence 
of the master’s servant; and the law deems it a salu- 
tary rule that the principal in the business should be 
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responsible for the negligence and want of skill attend- 
ing the course of such business or operations. 

It is his business and operations, be they great or 
small; and the law ought, as an incident to such busi- 
ness and operations, to lay the responsibility for the 
manner in which they are performed upon him as the 
only person who is likély to be able to afford third persons 
suitable redress in case of injury wrongfully caused in 
connection with the same. 

Also consider what would be the result of the abso- 
lute and universal abrogation of the salutary rule of 
the common law which has for ages made it an incident 
of the business and operations of proprietors, that they 
shall be held liable for injuries caused to third persons 
for any negligence attending the course of such busi- 
ness or operations on the part of servants and employ- 
ees. ) 

The greater the scope of the business and operations, 
the greater the damage liable to be done to others. 
And in such cases of damage, if the capitalist, who 
takes the benefit of carrying on the business, 1s not to 
be held responsible, where is redress to be sought ? 

Not from the negligent servant, for he is not likely 
to have means adequate to such a responsibility. 

And hence it is that the law has justly and wisely 
placed the liability where it can be made available to 
injured parties, and made that liability an incident of 
the business and operations. 

Now, Congress, in passing the Act of 1851, intended 
to give the owners of ships a certain amount of pro- 
tection from the operation of that rule of the common 
law. 

Congress also intended that the operation of the 
rule of the common law upon the owners of ships 
should continue to afford a certain amount of redress 
to injured third parties. 

So that the question to be decided in our case must 
be considered in this form, namely, what is the meas- 
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ure of redress still left for the injured parties under 
the operation of the rule and of the statute ? 
Can it be less than that which we contend for ? 
Must they not have that construction of the statute 
“which shall be least injurious to them, the object of 
" the privilege ” not being " thereby defeated”? 
See Lieber as above quoted. 


6. It is a familiar rule that statutes are to be con- 
strued in reference to the principles of the common 
law (see Kent's Com., vol. 1, p. 464, where this rule is 


stated as follows): 


‘Statutes are likewise to be construed in reference 
“to the principles of common law; for it is not to be 
“ presumed that the Legislature intended any innova- 
“ tion upon the common law, further than the case ab- 
“solutely required. This has been the language of 
‘the Courts in every age; and when we consider the 
“constant, vehement and exalted eulogy which the 
“ancient sages bestowed upon the common law as the 
“ perfection of reason, and the best birthright and the 
“ noblest inheritance of the subject, we cannot be sur- 
“ prised at the great sanction given to this rule of con- 
“struction. It was observed by the Judges, in the 
* case of Stowell vs. Touch, (Plowden, 365), that it was 
“ good for the expositors of the statute to approach as 
“near as they could to the reason of the common law ; 
“and the resolution of the barons of the exchequer in 
“ Heyden’s case (3 C. 7) was to this effect. For the 
“sure and true interpretation of all the statutes, 
“ whether penal or beneficial, four things are to be con- 
“sidered: What was the common law before the Act; 
“ what was the mischief against which the common law 
“did not provide ; what was the remedy the Parlia- 
“ment had provided to cure the defect; and the true 
reason of the remedy” (1 Kent's Com., 464). 

“In the construction of the laws of Congress, the 
“ rules of the common law furnish the true guide.” 


Rice vs. Railroad Co., 1 Black, 374-5. 
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7. It seems that upon the continent of Europe, 
under a system of abandonment of the vessel, in limi- 
tation of liability, there has been earnest discussion 
and a division of sentiment as to whether or not insur- 
ance should also be surrendered, and the rules and de- 
cisions in different countries, and the decisions of the 
courts in the same country, have divided wpon it. And 
so have eminent jurists. 

I assume that this Court was not unaware of this 
divergence of views and decisions there, when it called 
attention to this matter of insurance early, in the City 
of Norwich case, in the 13th of Wallace, 117, and 
quoted with apparent approval the position of Pardes- 
sus upon that subject in favor of bringing in “ insur- 
ance, &e.” 

It seems to have been supposed that this citation of 
Pardessus on the part of the Court was without a 
knowledge of the diverse views and arguments that ex- 
isted, but I infer, on the contrary, that it was from a 
preference for the view entertained and advocated by 
that eminent and learned jurist. 

The above is the only reference that this Court has 
ever made to this subject, and the attempt to, construe 
the utterances of this Court in other cases, when the 
vessel (without any insurance upon it so far as ap- 
peared) was alone involved, into a decision of this 
question adversely to us, seems to me to be quite 
futile. 

This Court has, indeed, decided that under the Act 
of 1851, by reason of the last clause of section 4, re- 
lating to transfer, the vessel, as such, is to be consid- 
ered as affected by the disaster and subsequent voyage 
to port, because the vessel could only be transferred 
in that condition. 

That decision was deemed necessary in order to 
harmonize the two provisions of the statute relating 
on the one hand, to valuation, and on the other, to 
transfer. — 
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No such necessity exists where the question relates 
to that which replaces the loss of the offending vessel, 
that may be either valued or transferred. This is true 
of a right to recover insurance money for a loss that 
has occurred. 

This Court has not held that in applying the statute 
it may not be considered as speaking with reference to 
the entire voyage and as requiring the statute to be 
construed in the view of that period, rather than of 
any specific point in the voyage. 

And in saying that the value of the offending vessel 
is to be taken after the disaster, it has merely adopted 
a convenient mode of saying that it is to be taken as 
affected by the disaster, &c. 

So that the words “ the value of the interest of the 
owner or owners, &c.,"” may be considered in their ap- 
plication to an entire voyage in order to ascertain 
their meaning. This being so, the value of the interest 
of the owner may be considered as enhanced to the 
owner by the fact of insurance, in accordance with the 
view expressed by Emerigon (see below). 

9. There are one or two other objections that are urged 
against our construction, upon which I desire to say a 
few words. 

(2) It seems to be supposed by some that Marine 
insurance has some sort of independent existence 
that protects it from being subjected to the claims 
of the injured parties. 

This rule does not go so far as to hold that creditors 
generally cannot resort to the ship owner's claim 
upon underwriters for the loss, after the loss has oc- 
curred, but only that the “ owners of the injured prop- 
erty’ cannot. 

So that the general creditors of a bankrupt owner of 
an offending vessel might secure the greater part of 
their claims out of the insurance on the vessel, and the 
“owners of the injured property” be left wholly un- 
paid. 
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The time was when a seat in the New York Stock 
Exchange, which had cost, say $30,000, and more and 
could be sold for that amount, was held to be beyond 
the reach of creditors. But under the lead of the U. 
S. Courts that notion has been overthrown. 

And we do not anticipate that the Court will see 
anything in the right of recovery for the loss of an of- 
fending vessel and her freight, but u substantial property 
paliue that SUPVIVES the lose or the vessel and her freight 
and takes their place, and is to be treated accordingly. 

(6) It is further objected that the contract of Marine 
insurance is to be classed as a land operation and the 
premium and investment in business on land. 

But what said this Court in the case of Insurance 
Co. vs. Dunham, 11 Wallace, p.1. The instructive 
opinion in that case is well worth perusal in full in 
this connection. ‘This Court there compared the con- 
tract of Marine insurance to a contract of affreightment 
and declared it to be a maritime contract. 

And in The Dolphin, 1 Flippin, 580, United States 
District Judge Brown, in a very able opinion, held, on 
the strength of this decision of this Court, that the 
contract to pay the premium for Marine insurance was 
in like manner a maritime contract, and that the under- 
writers had a lien upon the vessel therefor. 

And Emerigon says: “ It should be considered that 
the premium of insurance is comprised in the expense 
of. equipment or building; it becomes then, in some 
measure, part of the thing insured, which by this means 
is presumed to have an increased value.” 

Emerigon on Contract of Insurance, Chap. 
3, Sec. 9, as quoted by Judge Brown 
in the case of the Dolphin, 1 Flippin, pp. 
286-7. 


(c) But it is said that the contract of Marine insur- 
ance, which a shipowner holds, is so far not an interest 
in the vessel that, if he sells the vessel without in 
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terms assigning the policy, the policy will not pass to 
the purchaser. 

But suppose he conveys all his right, title and in- 
terest in the vessel, and delivers the policy to the pur- 
chaser with the bill of sale, and the policy contains no 
clause against transfer, then it will be conceded the 
purchaser will take the policy as part of the interest 
conveyed. 3 

So, too, an assignment in bankruptcy, or a general 
assignment for the benefit of creditors, would carry 
with it any policies of insurance. 

And what hinders this Court from holding that the 
word “interest,” as used in the statute, in view of all 
the bearings of the statute, is broader in its scope than 
the word “interest” as used in a mere bill of sale, 
and as including every guarantee against the loss of 
the vessel. 

(d) It may also be said that the policy is not assignable 
without the consent of the company, but that depends 
upon whether it in terms requires such consent. And 
then, if the assignment comes about by operation of 
law, the want of consent will not avoid the policy, ex- 
cept, indeed, in very special cases. 

But the conclusive answer to this objection is, that 
the transfer to he made 18 not of the policy, hut of the 
claim for loss after the loss has occurred, and that is 
always trans he rable, and the exercise of the right of trans- 
fer cannot he prevented by the unde ruerite Fe by any condi- 
tion in the policy. 

A provision to this effect, declaring the law as it is 
settled, may be found in Field’s Code, prepared for the 
State of New York. 

Can there be any doubt of the validity of an agree- 
ment by a ship-owner, for the transfer of whatever 
might remain of his vessel at the end of her voyage, 
and of all claims for loss upon his policies of insur- 
ance on such vessel? Surely not. 

(e) Small objections are also urged. It is said “‘ What 
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claim has the injured party on the insurance? He 
never stipulated for any insurance being put on the 
vessel.” 

I agree that my client Rollins, as a passenger on the 
Aate Dyer, never stipulated with the owners of the 
Scotland, that they should have insurance on that ves- 
sel. Neither were they under any obligation to Rol- 
lins to take out insurance. 

But the question is this, Rollins having been dam- 
aged by the Scotland (unexpectedly, of course) what 
redress does the law, on the facts as they /o exist, afford 
him ? The Scotland being insured and the owners hav- 
ing the insurance money in hand, the fact that this 
happens to be the situation enables the Court to say 
to the owners of the NScotlaad. “ You have in fact so 
much of the value of the Scotland in hand as enables 
you to pay for the damage done, and we therefore 
think that under this. statute you must pay.” 

(7) But it may be said this having or not having in- 
surance is a matter of chance; sometimes there is in- 
surance and sometimes not. 

So, too, we say, all the circumstances of the injury 
are matters of chance, and cannot be foreseen. It isa 
matter of chance whether or not the offending vessel 
will be lost, or whether, if lost, the owner may have a 
right of recovery against some third party for the loss, 
or as to what claims may arise in general average, or 
for insurance—all is chance until the real situation is 
developed; and when it is developed the injured party 
must have the benefit of it, if favorable to him, and if 
not, then he must suffer accordingly. 

(7) Something has been said of the unequal opera- 
tion of the statute, under the construction claimed by 
us, upon small owners in ships, who, it is claimed, have 
greater occasion to insure than large capitalists, who 
are able to insure themselves, as the phrase is. 

But I submit that this is a pure matter of conjecture, 
as to what class of persons insure the most. 
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Certainly in our case the respondents are large capi- 
talists and they were insured. 

I do not think the Court will enter upon any specu- 
lations of this sort. 


Fifth. I furthermore submit that, if it were neces- 
sary to enable the Court to bring in that which the 
owner of the offending vessel has a right to recover for 
the loss of his vessel, to resort to the doctrine of sub- 
- rogation, it seems to me that that doctrine would sus- 
tain such a course. 

The risk of the offending vessel is thrown by opera- 
tion of law upon the owners of the damaged property. 
That being a correct statement of the situation, it 
seems to follow, that in case of loss from that risk, the 
party to whom the risk has been so transferred would 
be entitled to be subrogated to all claims to recover 
for such loss, and that such claim would be substituted 
for that which was so lost. 

A case somewhat in point is Spears vs. Matthews, 87 
N. Y., 359. 

E. N. Tarr, 
Advocate. 
Benepicr, Tarr & BEneEpIict, 
Proctors for Rollins. 
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Certainly in our case the respondents are large capi- 
talists and they were insured. 
I do not think the Court will enter upon any specu- 


lations of this sort. 


Fifth. I furthermore submit that, if it were neces- 
sary to enable the Court to bring in that which the 
owner of the offending vessel has a right to recover for 
the loss of his vessel, to resort to the doctrine of sub- 
rogation, it seems to me that that doctrine would sus- 
tain such a course. 

The risk of the offending vessel is thrown by opera- 
tion of law upon the owners of the damaged property. 
That being a correct statement of the situation, it 
seems to follow, that in case of loss from that risk, the 
party to whom the risk has been so transferred would 
be entitled to be subrogated to all claims to recover 
for such loss, and that such claim would be substituted 
for that which was so lost. 

A case somewhat in point is Spears vs. Matthews, 87 
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SUPREME COURT OF THE UNITED STATES. 


JOSEPH W. DYER ET AL.., 
Appellants, 


AGAINST 


¥ TY ’ 7 | 
‘| HE NATIONAL STEAM NAVIGATION 
COMPANY, 
Respondent. 


Preliminary Statement. 


The fortunes of this suit well illustrate the possible 
vicissitudes of forensic strife. The disastrous col- 
lision between the sailing ship Aute Dyer, owned by 
the appellants, and the steamship Scot/and, owned by 
the respondent, took place off Fire Island on the night 
of the 8th of September, 1866. The Aate Dyer was 
sunk outright. The Scot/and received such injuries 
that she was obliged to return to New York, but 
grounded outside of the harbor, and a storm super- 
vening, she sunk and was never raised. 

The appellants filed a libel 2 personam against the 
respondent, which was a British corporation, and com- 
pelled an appearance by the execution of an attach- 
ment upon another ship of the respondent. They ex- 
pected a struggle upon two points. Grave doubts had 
been entertained whether jurisdiction could be gained 
in a suit in personam, in the courts of the United 
States, by the process of attachment; and they knew 
that there would be a severe contest on the main ques- 
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tion, which ship was guilty of the fault which led to 
the collision. 

The point was indeed formally taken by the answer 
that the respondent was not chargeable by reason of 
the fact that the Scotland was a total loss; but at that 
time there was little, if any, opinion to the effect that 
the provisions of the Act of 1851, limiting the lia- 
bility of ship owners, extended to the case of injuries 
inflicted by the guilty ship in a collision upon the in- 
nocent one. 

The suit was tried and decided in the District Court 
of the Eastern District of New York early in 1869. It 
was known thatthe Judge of that Court was of the 
opinion that jurisdiction in such cases could be gained 
through process of attachment, and this point was 
not presssd, but reserved for use on appeal. The 
point of limitation of liability was not even mooted. 
Upon the merits the decision was for the libellants 
(3 Ben., 173), and a decree for avery large sum was, 
after a reference, entered. 

An appeal was taken to the Circuit Court, and the 
only ground of apprehension deemed serious by the 
libellants was the question of jurisdiction. They felt 
confident that the decision upon the merits would not 
be disturbed, and the question of the limitation of 
liability had never been deemed of importance by 
them. Pending this appeal, however, the case of the 
Norwich Company vs. Wright had been decided in 
this Court (13 Wall., 104, Dee., 1871), in which it had 
been held that the limitation of liability established by 
the Act of 1851 extended to the case of injuries in- 
flicted upon another vessel in a collision. But this 
vase did not determine that the limitation could be 
asserted by the guilty vessel, through a defense set up 
in the answer, without making a surrender of such ves- 
sel, or what might remain of her ; nor by any affirmative 
petition for the benefit of the act presented after a de- 
cree upon the main question. The libellants, there- 
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fore, did not feel greatly alarmed for the result of the 
hearing upon the appealon this ground. Cireum- 
stances occurred which delayed the argument of the 
appeal, and before it took place another decision was 
made by this Court, which removed from the case the 
question which, from the first, had given the libellants 
much concern. It was held in Atkins vs. The Disinte- 
grating Company (18 Wall., 272, Oct., 1873), that juris- 
diction could be gained in a suit 7m personam against a 
foreign corporation by the service of an attachment. 
The appeal to the Circuit Court was not argued 
until 1878. Upon the argument the point was for the 
first time made that the liability of the owners of the 
Scotland was discharged by the loss of that. vessel, and 
the Norwich Company vs. Wright was relied upon. 
But it appeared that there had been no surrender of 
what remained of the Scotland (and something did 
remain), and that no affirmative steps had been taken 
to assert the exemption. The Court held that this 
failure depriyed the respondent of the benefit of the 
exemption, and upon the merits affirmed the decree. 
An appeal was taken to this Court, and the libellants 
felt what they conceived to be a just confidence that 
the decision of the Circuit would be sustained. But 
before the cause was reached for argument this Court 
held in the case of Steamship Company vs. Mount 
(103 U. S., 239, October, 1880), that after a decree in a 
collision cause in favor of the libellant, in case the 
amount of the damages exceeded the value of the 
guilty vessel, the claimants in the collision suit might 
institute a proceeding by petition to assert for them- 
selves the limitation of liability established by the Act 
of 1851. This was, indeed, a stroke which occasioned 
alarm to the libelants; but upon a scrutiny of that 
decision it appeared to them that while it might justify 
the owners of the Scot/and in filing a petition to assert 
for themselves a limitation of liability, it would not 
aid them in asserting such liability in the pending 
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suit ; and that, consequently, all questions arising upon 
such an attempt would be postponed until the owners 
of the Scot/and should institute their affirmative pro- 
ceeding. These owners, however, took no such affirm- 
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ative proceeding, but awaited the argument of. their 
appeal in this Court, and then insisted that they could 
in this suit avail themselves of the limitation established 
by the Act of 1851. 

And so the Court determined. It was held (7he 
Scotland, 105 U. $., 24), that the affirmative proceedings 
pointed out by the act and for which provisions were y 
made by the rules of this Court, were but one mode of 


gaining the benefits of the act, and that the same bene- 
fit might be obtained by setting up the exemption 
from, or limitation of, liability in a purely defensive 
form in a plea, or answer, to a libel claiming damages ; 
and that in such a suit the Court would determine the 
extent of the lability by ascertaining the value of the 
interests of the claimants in the offending vessel, and 
direct the payment of this amount into Court for dis- 
tribution pro rata among the parties entitled thereto. 


ee ae 


{ 


The mandate issued upon this decision was very 
general in its terms, directing the Circuit Court to 
“take such further proceedings as may be necessary 
“to carry out the principles laid down in the opinion 
“ of this Court.” 

The position of the owners of the Scotland had al- 
ways been, from the time when they first took any 
position upon the point of the limitation of labitity, 
and the assertion in their answer was, that the Scotland 
was totally lost, and that they were consequently 
wholly exempted from any liability; but it appeared 
from the evidence that tackle, apparel, <&c., of 
considerable value remained after the sinking 
available for sale and use; but as the claim 
was of total exemption, and the decisions in the 
Courts below denied any exemption, no inquiry had 
ever been had concerning the precise value of these or 
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other remains of the Scot/and. It now.became neces- 
sary that such inquiry should be had in the Cireuit 
Court, and the regular mode of making it would be by 
an order made on the filing of the mandate directing a 
reference to a commissioner for that purpose. Prior 
to a proceeding for this purpose the question had been 
mooted whether moneys due or received upon an in 

surance upon the guilty vessel in a collision was not 
within the meaning of the Act of 1851, part of the “in- 
terest of the owner,” and thus to be taken into account 
in any inquiry as to the value of such interest, and the 
libellants were advised that there were substantial 
grounds upon which the affirmative upon this ques- 
tion could be maintained. 

For the purpose of having the inquiry concerning 
the value of “the interest” of the owners of the Scof- 
land so prosecuted as to enabie this question of in- 
surance to be distinctly raised, the libelants sought to 
have a direction incorporated into the order of reference, 
directing the commissioner to take proofs in respect to 
any insurance upon the Scotland; but the learned 
Judge, then holding the Cireuit Court (Mr. Justice 
WALLACE), hesitated to make an order not explicitly 
pointed out by the mandate, and the entry of any 
order was deferred in order to give the libellants an 
opportunity to apply to this Court for an amendment 
of, or addition to, the mandate. Such an application 
was afterwards made to this Court, which refused to 
entertain it on the ground that it called for an amend- 
ment of its decree after the term at which it was 
rendered. 

Subsequently, at a Circuit Court, held by Mr. Justice 
BLATCHFORD, the motion for the appropriate order upon 
the mandate was renewed, and the libelants then 
asked to have it so framed as to enable the question 
respecting the insurance to be more directly and con- 
veniently raised. The Court, thereupon, in the order 
made, gave the libelants leave to file a supplimental 
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allegation upon the matter of insurance, and leave to 
both parties to introduce evidence before the Commis- 
sioner relating to matters averred in such supplemental 
allegation—all, however, without prejudice to any 
right then subsisting of respondents to insist that the 
question of insurance was immaterial, or had been dis- 
posed of by the judgment of the Supreme Court (pp. 
7, 8). 

The supplemental allegation was filed, and it was 
proved before the commissioner and reported by him, 
that the respondents had received within nine months 
after the collision, under policies of insurance upon the 
Scotland large sums of money, amounting to $299,- 
‘ 867.42. 

The cause was brought to hearing upon this report, 
and findings of fact were made by the Court in accord- 
ance with the report; but, upon the suggestion, as- 
sented to by both parties and approved by the learned 
Judge (Mr. Justice BLATcHFORD), a decision pro forma 
and without argument was made, adverse to the claim 
of the libelants, to the end that the question might at 
once be taken to the Supreme Court. 

Exceptions were duly taken, by the libellants, to the 
decision; and from the decree entered thereon the 
present appeal has been taken. 


POINTS. 


First Point. The suggestion, should any be made, 
that the question of insurance, as affecting the 
value of the interest of the owners of the Scot- 
land, cannot be now agitated is erroneous. 


1. The strict point of res adjudicata cannot be 
made by the respondents. That defense, 
strictly speaking, invokes the judgment in one 


' 

i 

' 
~* 


7 


suit as a bar to the re-agitation of the same 
matter in a subsequent suit. And although in 
such cases it is not always necessary to show 
that the matter was mat acfva//y discussed and 
determined in the first suit, but it is often suffi- 
cient to show that it might have been, yet in 
this case there has been no prior suit. The 
only suit brought has not yet been determined. 
It is still pending. 

There is no final judgment, in another prior 
suit, to be set up as a bar. 


If it be urged that upon a principle analogous 
to the doctrine of the defense of res adjudicata 
Courts will not, even in the same suit, and be- 
fore final decree, allow questions to be agitated 
which were, or ought to have been, agitated and 
decided at some previous stage in the same suit, 
it is enough to say that the objection is quite 
under the control of the discretion of the Court, 
and that such discretion should not, under the 
peculiar circumstances of this case, be exercised 
to deprive the appellants of the opportunity of 
presenting their claim. 


(a) The Court can hardly fail to be impressed 
with the consideration that the whole ques- 
tion is essentially novel. An opinion was 
widely entertained in the profession prior 
to the decision in The Norwich Company vs 
Wright (13 Wall, 104), at variance with that 
decision; and that since that time great 
doubt and uncertainty have existed as to the 
mode in which a limitation of liability under 
the Act of 1851 should be asserted, and as to 


the questions arising upon such an assertion. 
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These are reasons for the extension of indul- 
gence in the matter of procedure—an indul- 
gence of which the respondent has in this case 


received a large share. 


3. But there is no occasion for astuteness to 
save aremedy. The present stage of the contro- 


versy is the one most appropriate for the disposi- 


tion of the question in dispute. It has never yet 
been in fact raised, and, according to the regular 
method of procedure in such cases, it could not 
before have been raised. 


(a) In most systems of judicial procedure, ex- 
cept on jury trials, a division is made between 
the questions arising in suits in respect of the 
manner in which they are to be disposed of. 
The jain questions which must be decided in 
order to put the controversy at rest are first de- 
cided on the principal hearing. But it fre- 
quently happens that in order to adjust all the 
details which a full determination of the suit 
requires, new inquiries are to be made, subor- 
dinate facts ascertained, computations of 
amounts to be had, or accounts taken and 
stated. Questions both of law and fact, and 
often many important ones, may arise in the 
course of such proceedings ; but no attempt is 
in general made to anticipate them at the first 
hearing on the main question. The general 
method is to first decide those issues which it is 
necessary to decide in order to determine the 
general nature of the judgment or decree, and 
leave the rest to be determined by a reference. 

The general nature of the present decree 
is that the respondents were liable for the 
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damages sustained by the libelants in con- 
sequence of the collision to the extent of the 
value of their interest in the Scotland. Had 
this decree been rendered in the first instance 
by the District Court that Court would have 
directed a reference to inquire into the amount 
of the value of this interest as well as to 
ascertain the amount of the libelants’ damage. 
It would not itself have listened to evidence 
upon either of these subjects. This Court 
now directs the Cireuit Court to do what the 
District Court ought to have done. Neither 
the District nor the Cireuit Courts would, 
upon the hearing upon the main question, 
inquire concerning the precise amount of the 
wreckage of the Scotland or its value. Such 
an inquiry is properly reserved for the refer- 
ence under the interlocutory decree. The 
present order of reference directs it to be 
made, In like manner the ingiry into any 
other circumstance, like that Of insurance, 
affecting the interest of the owners of that 
vessel is properly reserved for the same 
inquiry. 

In a very rigid sense, therefore, the direc- 
tion in the order of reference to inquire and 
report concerning the matters of insurance 
was perfectly regular. 


Second Point. The question, shortly stated, is, 
‘* What is included under the words ‘ amount or 
“<value of the interest of such owner in such ves- 
“ ¢ sel and her freight then pending, contained in 
“ section 4283 of the R.S.?” In the determina- 
tion of this question much depends upon the 
principles of interpretation which are to be 
applied in ascertaining the real intent of the 
Legislature. 
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If this question be viewed in the light only in 
which the sufficiency of a declaration, or the 
terms of a written conveyance inter partes are 
considered, the conclusion might easily be 
reached that, as an assignment or transfer of 
the subject of insurance does not ordinarily 
‘arry the insurance with it as an incident, the 
two things are independent and distinct; and, 
consequently, that insurance cannot in this 
statute be embraced under the terms “ amount 
or value of the interest of such owner.” 


If, upon the other hand, we view the enact- 
ment in question as one effecting changes in 
the law governing the responsibility of public 
carriers-—a most important branch of the public 
policy of States—reasons very speedily appear 
which lead to the conclusion that Congress must 
have designed that the ordinary insurance by a 
ship owner against a sea peril should be re- 
garded as incidental to, and therefore, a part of, 
the subject insured. 


Third Point. The interpretation of the statute in 


question cannot properly be removed from the 


control of those considerations of public policy 
from which the statute itself springs. 


1. 


It is first to be observed that the principal 
field of the operation of this act is the relations 
between carriers and the shippers of goods. By 
general law a most rigorous liability is imposed 
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upon public carriers for the safety of goods and 
passengers. This responsibility is so severe 
that, as to goods, they are declared to stand in 
the place of insurers ; and as to passengers, they 
are held to be bound to the exercise of the 
highest decree of diligence. These rigorous 
obligations are imposed, not because they are 
dictated by natural justice, but in accordance 
with the supposed necessities of a sound public 
poli ‘y. 

In the view of that policy, the requisite 
measure of diligence can be secured only by 
that ever present sense of its necessity which 
is produced by the imposition of this severe 
obligation. 

Railroad Company vs. Lockwood, 17 Wall., 
357, 377, et seq. 


Again, the public carrier is subjected to this 
rigid lability, not only in respect to his own 
acts, but also in respect to the acts of his agents 
and servants ; and this rule has been adopted, 
not in obedience to any principle of natural jus- 
tice, but as an offspringjof a sound view of public 
policy. 

Railroad Co. vs. Lockwood, whi supra. 


There has been from time immemorial in many 
continental nations, and more recently by ex- 
press statute in this country, a relaxation of this 
severe obligation in respect to carriers by water ; 
and such relaxation, like the rule itself, springs 
from the teachings of public policy, being an in- 
dulgence designed to encourage the building and 
employment of ships. 

— Co. vs. Wright, 13 Wall., 103, 

121. 


4. Whether this statutory relaxation was appli- 
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‘able in the Courts of the United States to con- 
troversies in which foreign vessels were parties 
was an open question until its decision by this 
Court in this case, and such decision as to the 
intent of Congress was avowedly placed by this ~ 
tribunal upon like considerations of public 
policy. c 


The Scotland, 105 U. S.. 24. 33. 


—— 


5. So, also, serious question has been made as to 
whether, in ascertaining the value of an owner's 
interest, for the purpose of determining the ex- 
tent of his liability, the value is to be taken be- 
fore, or after, the casualty. Either construction 
of the statute is admissible ; but, reasoning from 
grounds of public policy and imputing to Con- 
gress the intent to act in accordance therewith, } 

it has been determined that the value to be as- x 
certained is the value of the interest after the 7 4 

happening of the casualty. “a 

Norwich Co. vs. Wright, wdc supra and 127 
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Fourth Point. Applying the same methods to the 
determination of the question now brought before 
the Court, there should be little doubt that the 
true construction of the language “ the amonnt or 
value of the interest of such owner,” should em- 
brace any insurance upon such interest. 


1. Clearly there is nothing in this language which 
excludes such interpretation. In common under- € 
standing a policy of insurance is incidental to 
the subject insured, and it is entirely consistent 
with propriety of speech to say that there are 
two kinds of interests in ships : one, an ¢nsured 
interest; and the other, an wninsured interest. 
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2. In all ordinary dealings the insurance is treated 


as simply incidental to the subject insured. 
Whenever there is a sale of the subject, be it 
ship or cargo, the insurance is transferred, along 
with the subject to the purchaser. Such trans- 
fer of the insurance may or may not require 
some separate act, in the nature of an assign- 
ment, to be performed. In one class of cases, 
namely, those in which the insurance is for the 
benefit of whoever may be interested at the time 
of loss, the insurance is, by its very terms, inci- 
dental to the subject insured and passes with it ; 
but in other cases in which no such language 
is employed the insurance, as a general rule, is, 
in fact, regarded none the less. as incidental to 
the subject. The mere circumstance that an 
additional act is requisite in order to effect a 
transfer of the interest in case of a sale is quite 
immaterial. 
Phillips on Insurance, § 76. 
2 Duer on Insurance, § 35. 


There are two considerations which ought to be 
conclusive upon the present question. 


(2) By the general law a public carrier cannot 
by special contract relieve himself from the 
obligation of exercising diligence ; nor can he, 
it is assumed, directly protect himself by in- 
surance against any loss or damage wLich he 
may sustain by reason of being obliged to pay 
damages to others for the consequences of his 
want of dilgence. But, unless in cases like the 
present, the amount of an insurance upon the 
offending vessel is, in case of loss, to be made 
subject to the claims of those who have suf- 
fered damage from such offending vessel, the 
the plain consequence is that the owner of the 
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guilty ship is enabled by the mere fact of an 
insurance upon his interest to achieve two 
things : rst, fullindemnity to himself for the 
loss of his own property ; second, complete ex- 


| emption from liability for the consequences 
of his own culpable negligence. Can Congress 

; be supposed to have intended the introduction 
of any such incongruity into the law govern- 
ing the obligation of carriers ? 


(6) If the owner of the guilty vessel is entitled, 
in case of the loss of such vessel by it peril 
subsequent to the casualty, and before the 
termination of the voyage, to take to himself 

the proceeds of an insurance on his interest, 

| then this further striking incongruity is 
| brought about. One ship, through culpable 
negligence, sinks another, and the owners of 


$100,000. The offending ship remains intact 
and prosecutes her voyage. If such voyage 
is completed in safety, the ship must be yield- 
ed up to satisfy the demands of her victim. If 
she is lost, those demands are absolutely ex- 
tinguished by that mere fact, and the proceeds 
of the insurance are gathered by the owners 
of the guilty vessel. What situation does the 
master of the guilty vessel occupy in such a 
case, after the casualty and before the loss? 
By the sacrifice of his vessel he may earn a 
hundred thousand dollars for his owners. If 
he performs his duty, it is only to the detri- 
ment of his owners and to the advantage of 
strangers. Did Congress design any such 
anomaly as this ? 


4. The only obstacles in the way of the interpre- 
tation, upon which we insist arise from the mere 


the former become liable to pay therefor 
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circumstance that a policy of insurance, not is- 
sued for the benefit of whom it may concern at 
the time of the loss, is non-negotiable. The con- 
tract of the underwriters, in such cases, is to in- 
sure a particular person in reference to the 
subject. While the contract remains erecutory, 
the person insured cannot be chafged without 
the consent of the underwriters ; and though 
the giving of such consent, when asked for, is a 
matter of course, it may be withheld. But for 
this, policies of marine insurance would have 
been treated as entirely negotiable, and have 
passed as incidental to the subject of the insur- 
ance upon any transfer. 

It is the opinion of the best authorities that 
whenever, by any policy of insurance, it is 
the contemplation of the parties thereto, in 
whatever manner such contemplation may be 
made manifest, that the insurance should pass 
with any transfer of the subject, such insur- 
ance is wholly incidental to the subject, and 
will pass upon any such transfer. Is it too 
much to say that whenever any insurance is 
effected, the result of which may be to call 
upon underwriters to indemnify the owner 
for the loss of a ship which has charged her- 
self with a lien for damages to others occa- 
sioned by negligence, that there will be tnputed 
to the parties to that insurance an intention 
that the proceeds of the policy should go to 
indemnify the sufferers, and not those who in- 
flicted the damage? It is in accordance with 
fundamental maxims of jurisprudence never to 
impute to parties an intent to accomplish 
an unjust or illegal end, but, on the other 
hand, to impute to them such a purpose as will 
lead to the accomplishment of a just and equita- 
ble result. 

Phillips on Insurance, $$ 59, 104. 


5. 
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It is well established that where the owner of 
an insured interest sells it, assuming to stand 
as trustee of it for the benefit of the pur- 
chaser, he will hold a policy of insurance on 
the subject as such trustee. Is it not the 
real substance and intended effect of the law 
establishing the limitation of lability, that 
upon the happening of a casualty, such as a 
collision, whereby in consequence of negli- 
gence imputable to the owner of a_ vessel, 
such vessel is charged with a hen in favor 
of persons upon whom loss has been inflicted, 
such owners really stand as trustees of the sub- 
ject, for the benefit of those who have sustained 
the loss, and hold any policy of insurance upon 
such subject as such trustees ? 


The ground upon which it has been held that 
in these cases the value of the vessel is to 
be taken, as it was after the casualty, and 
not before, and subject also to the further 
hazards of the then pending voyage, is that 
otherwise the owner might be called upon to 
pay out something in addition to his interest 
in the ship, whereas the design of the statute 
evidently is to protect him against additional 
hazard. 

The doctrine herein contended for in no de- 
gree conflicts with this position, or the reason- 
ing upon which it is based. The ship owner 
may insure or not insure, as he may prefer, and 
whether he insures or not, he can never be 
called upon to sacrifice anything but his interest 
in the vessel, together with any insurance he may 
have effected. 
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7. It appears plain that the doctrine above main- 
tained is in harmony with every principle of 
equity, and preserves the integrity of those rules 
heretofore deemed so essential to the main- 
tenance of care and diligence on the part 
of public carriers. The contrary doctrine 
tends directly to diminish the force of the 
motives to diligence, and is inconsistent with 
the fundamental rules governing the liability of 
carriers. 

Surely, it seems that the equitable doctrine 
should not be overcome by the technical con- 
sideration, that the ordinary policy of insurance 
does not pass with an assignment or transfer of 
the subject named. 


44-6 8. We have no means of knowledge as to the 
Jorm of any insurance upon the Scotland; but 
if any such insurance is, by its language, de- 
signed to be for the benefit of whomsoever may 
thereafter be interested in the subject, it would 
seem that even the supposed technical difficulty 
would not, in that case, arise. 


9. It may possibly be objected that the doctrine 
for which we contend compels the application 
of the premium paid for the insurance to the 
payment of the damages. One answer to this 
is, that in estimating the nature of the insur- 
ance, for the purpose of ascertaining the extent 
of the liability, or in making any assignment of 


wv 


a4 it, in order to obtain exemption from further 
liability, there is no insuperable difficulty in 
making an allowance or deduction for the pre- 
mium. 
4’ 
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But the better answer is, that the procuring 
of insurance by the payment of a premium is 
only a mode of adding to the value of the subject 
insured, which the owner is at liberty to avail 
himself of or not, as he may choose. /¢ is a 
part of the owner's investment in the adventure. 
One man might prefer to build his ship of iron 
instead of wood, and dispense with insurance ; 
another might think it better econoiny to build 
of wood, and expend the additional cost of an 
iron vessel upon insurance. In either case, the 


venture, and it is the amount of this investment, 


whole amount expended is znvested in the ad- P 
or what may survive of it, which the law fixes | 


as the limit of lability. 
Finally. Upon the above grounds, it is confidently 

submitted that, for the purposes of determining 
the liability of the Navigation Company, the value 
of the interest of that company in the Scotland, if ' 
covered by insurance, must be the value of the ' 
‘ ae” i 
interest as insured. } 
The decree appealed from should therefore be 
reversed and the cause remanded with instructions 
to enter a decree in conformity with directions to : 
be given. : 

JAMES C. CARTER, 
Of Counsel for Appellants. 
‘. ! 
' 
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Supreme Court of the alunited States, 


JOSEPH W. DYER ET AL., 
Appellants, 


AGAINST 
THe NATIONAL STEAM NAVIGA- 


TION COMPANY, 
Respondent. 


PRELIMINARY STATEMENT. 


The fortunes of this suit well illustrate the possible vicis- 
situdes of forensic strife. The disastrous collision between 
the sailing ship Kate Dyer, owned by the appellants, and 
the steamship Scotland, owned by the respondent, took 
place off Fire Island on the night of the 8th of September, 
1866. The Kate Dyer was sunk outright. The Scotland 
received such injuries that she was obliged to return to 
New York, but grounded outside of the harbor, and a storm 
supervening, she sank and was never raised. 

The appellants filed a libel 72 personam against the re- 
spondent, which was a British corporation, and compelled 
an appearance by the execution of an attachment upon 
another ship of the respondent. They expected a struggle 
upon two points, Grave doubts had been entertained 
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whether jurisdiction could be gained in a suit in personam 
in a Court of the United States against a foreign corpo- 
ation by the process of attachment; and they knew that 
there would bea severe contest on the main question, 
which ship was guilty of the fault which led to the col- 
lision. } 

The point was indeed formally taken by the answer that 
the respondent was not chargeable by reason of the fact 
that the Scotland was a total loss; but at that time there 
was little, if any, Opinion to the effect that the provisions 
of the Act of 1851, limiting the liability of ship owners, ex- 
tended to the case of injuries inflicted in a collision upon 
the innocent ship. 

The suit was tried and decided in the District Court of 
the Eastern District of New York early in 1869. It was 
known that the judge of that Court was of the opinion 
that jurisdiction in such cases could be gained through pro- 
cess of attachment, and this point was not pressed, but re- 
served for useon appeal. The point of limitation of lia- 
bility was not even mooted. Upon the merits the decision 
was for the libellants (8 Ben., 173), and a decree for a very 
large sum was, after a reference, entered. 

An appeal was taken to the Circuit Court, and the only 
ground of apprehension deemed serious by the libellants 
was the question of jurisdiction. They felt confident that 
the decision upon the merits would not be disturbed, and 
the question of the limitation of the liability had never 
been deemed of importance by them. Pending this appeal, 
however, the case of the Norwich Company vs. Wright 
had been decided in this Court (13 Wall., 104, Dec., 1871), 
in which it had been held that the limitation of liability es- 
tablished by the Act of 1851 extended to the case of injuries 
inflicted upon another vessel in a collision. But this case 
did not determine that the limitation could be asserted by 
the guilty vessel, through a defense set up in the answer, 
without making a surrenjer of such vessel, or what might 
remain of her; nor that it could be asserted in any form if 
the attempt was not made until after a decree upon the 
main question. The libellants, therefore, did not feel 
greatly alarmed for the result of the hearing upon the ap-— 
peal omthis ground, Circumstances occurred which de- 


m 


cr ot 


\e 


A] 


3 


layed the argument of the appeal, and before it took 
place another decision was made by this Court, which 
removed from the case the question, which, from the first, 
had given the libellants much concern. It was held, in 
Atkins vs. The Disintegrating Company (18 Wall., 272, 
Oct., 1873), that jurisdiction could be gained in a suit zn 
personam against a foreign corporation by the service of 
an attachment. 

The appeal to the Circuit Court was not argued until 
1878. Upon the argument the point was for the first time 
made that the liability of the owners of the Scotland was 
discharged by the loss of that vessel, and the case of the 
Norwich Company vs. Wright was relied upon. But it. 
appeared that there had been no surrender of what re- 
mained of the Scotland (and something did remain), and 
that no affirmative steps had been taken to assert the ex- 
emption. The Court held that this failure deprived the 
respondent of the benefit of the exemption, and upon the 
merits affirmed the decree. 

An appeal was taken to this Court, and the libellants felt 
that every serious ground of apprehension had been re- 
moved. But before the cause was reached for argument 
this Court held in the case of Steamship Company vs. 
Mount (103 U. §8., 239, October, 1880), that after a decree 
in a collision cause in favor of the libellant, in case the 
amount of the damages exceeded the value of the guilty 
vessel, the claimants in the collision suit might institute a 
proceeding by petition to assert for themselves the limita- 
tion of liability established by the Act of 1851. This, 
was, indeed, a stroke which occasioned alarm to the libel- 
lants; but upon a scrutiny of that decision it appeared to 
them that while it might justify the owners of the Scof- 
land in filing a petition to assert for themselves a limita- 
tion of liability, it would not aid them in asserting such 
limitation in the pending suit; and that, consequently, all 
questions arising upon such an attempt would be post- 
poned until the owners of the Scotland should institute 
their affirmative proceeding. These owners, however, took 
no such affirmative proceeding, but awaited the argument 
of their appeal in this Court, and then insisted that they 
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tice Blatchford), a decision pro forma and without argi- 
ment was made, adverse to the claim of the libellants, to 
the end that the question might at once be taken to the 
Supreme Court. 

Exceptions were duly taken, by the libellants, to the 
decision; and from the decree entered thereon the. present 
appeal has been taken. 


POINTS. 


First Point.—The suggestion, should any be made, that 
the question of insurance, as affecting the value of the 
interest of the owners of the Scotland, cannot be now 
agitated is erroneous. . 


1. The strict point of res adjudicata cannot be made 


b© 


by the respondents. That defense, strictly speak- 
ing, invokes the judgment in one suit as a bar to the 
re-agitation of the same matter in a subsequent suit. 
And although in such cases it is not always neces- 
sary to show that the matter was not actually dis- 
cussed and determined in the first suit, but it is 
ofen sufficient to show that it mzght have been, yet 
in this case there has been no prior suit. The only 
suit brought has not yet been determined. It is 
still pending. 

There is no final judgment, in another prior suit, 
to be set up as a bar. 


. If it be urged that upon a principle analogous to 


the doctrine of the defense of res adjudicata Courts 
will not, even in the same suit, and before final de- 
cree, allow questions to be agitated which were, or 
ought to have been, agitated or decided at some 
previous stage in the same suit, it is enough to say 
that the objection is quite under the control of the 
discretion of the Court, and that such discretion 
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regu should not, under the peculiar circumstances of this 

, to case, be exercised to deprive the appellants of the 
the opportunity of presenting their claim. 

the (a.) The Court can hardly fail to be impressed with 

ent the consideration that the whole question is essen- 

tially novel. An opinion was widely entertained 

i in the profession prior to the decision in The Nor- 


wich Company vs. Wright (13 Wall., 104), at 
variance with that decision; and that since that 
time great doubt and uncertainty have existed as 
to the mode in which a limitation of liability 
under the Act of 1851 should be asserted, and as 


at to the questions arising upon such an assertion. 
18 These are reasons for the extension of indulgence 
Ww in the matter of procedure—-an indulgence of 


which the respondent has in this case received a 
large share. 


38. But there is no occasion for astuteness to save a 
2 remedy. The present stage of the controversy is 
the one most appropriate for the disposition of the 
question in dispute. It has never yet been in fact 
raised, and, according to the regular method of pro- 
cedure in such cases, it could not before have been 
raised. 


(a.) In most systems of judicial procedure, except 
on jury trials, a division is made between the 
questions arising in suits in respect of the manner 
in which they are to be disposed of. The main 
questions which must be decided in order to put 
the controversy at rest are first decided on the 

- ® principal hearing. But it frequently happens 
that in order to adjust all the details which a full 
determination of the suit requires, new inquiries 
are to be made, subordinate facts ascertained, 
computations of amounts to be had, or accounts 
taken and stated. Questions both of law and fact, 
and often many important ones, may arise in the 
course of such proceedings; but no attempt is in 


' 
; 
{ 
: 


2 a A EE 


*” - » 


oe - 
-s 


ewe 2 Fh altel ae aM 


sree aaa 


6 


tice Blatchford), a decision pro forma and without argu- 
ment was made, adverse to the claim of the libellants, to 


the end that the question might at once be taken to the 
Supreme Court. 


I 


A 


’ 


xceptions were duly taken, by the libellants, to the 


decision; and from the decree entered thereon the. present 
appeal has been taken. 


POINTS. 


First Point.—The suggestion, should any be made, that 
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the question of insurance, as affecting the value of the 
interest of the owners of the Scotland, cannot be now 
agitated is erroneous. . 


1. The strict point of res adjudicata cannot be made 
by the respondents. That defense, strictly speak- 
ing, invokes the judgment in one suit as a bar to the 
re-agitation of the same matter in a subsequent suit. 
And although in such cases it is not always neces- 
sary to show that the matter was not actually dis- 
cussed and determined in the first suit, but it is 
ofen sufficient to show that it mzght have been, yet 
in this case there has been no prior suit. The only 
suit brought has not yet been determined. It is 
still pending. 

There is no final judgment, in another prior suit, 
to be set up as a bar. 


If it be urged that upon a principle analogous to 
the doctrine of the defense of res adjudicata Courts 
will not, even in the same suit, and before final de- 
cree, allow questions to be agitated which were, or 
ought to have been, agitated or decided at some 
previous stage in the same suit, it is enough to say 
that the objection is quite under the control of the 
discretion of the Court, and that such discretion 
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should not, under the peculiar circumstances of this 
case, be exercised to deprive the appellants of the 
opportunity of presenting their claim. 


(a.) The Court can hardly fail to be impressed with 
the consideration that the whole question is essen- 
tially novel. An opinion was widely entertained 
in the profession prior to the decision in The Nor- 
wich Company vs. Wright (13 Wall., 104), at 
variance with that decision; and that since that 
time great doubt and uncertainty have existed as 
to the mode in which a limitation of lability 
under the Act of 1851 should be asserted, and as 
to the questions arising upon such an assertion. 
These are reasons for the extension of indulgence 
in the matter of procedure--an indulgence of 
which the respondent has in this case received a 
large share. 


3. But there is no occasion for astuteness to save a 
remedy. The present stage of the controversy is 
the one most appropriate for the disposition of the 
question in dispute. It has never yet been in fact 
raised, and, according to the regular method of pro- 
cedure in such cases, it could not before have been 
raised, 


(a.) In most systems of judicial procedure, except 
on jury trials, a division is made between the 
questions arising in suits in respect of the manner 
in which they are to be disposed of. The main 
questions which must be decided in order to put 
the controversy at rest are first decided on the 
principal hearing. But it frequently happens 
that in order to adjust all the details which a full 
determination of the suit requires, new inquiries 
are to be made, subordinate facts ascertained, 
computations of amounts to be had, or accounts 
taken and stated. Questions both of law and fact, 
and often many important ones, may arise in the 
course of such proceedings; but no attempt is in 
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general made to anticipate them at the first hear- 
ing on the main question. The general method is 
to first decide those issues which it is necessary to 
decide in order to determine the general nature of 
the judgment or decree, and leave the rest to be 
determined by a reference. 

The general nature of the present decree is that 
the respondents were liable for the damages sus- 
tained by the libellants in consequence of the col- 
lision to the extent of the value of their interest 
in the Scotland. Had this decree been rendered 
in the first instance by the District Court, that 
Court would have directed a reference to inquire 
into the amount of the value of this interest, as 
well as to ascertain the amount of the lbellants’ 
damage. It would not itself have listened to evi- 
dence upon either of these subjects. This Court 
now directs the Circuit Court. to do what the 
District Court ought to have done. Neither the 
District nor the Circuit Courts would, upon the 
hearing upon the main question, inquire concern- 
ing the precise amount of the wreckage of the 
Scotland or its value. Such an inquiry is prop- 
erly reserved for the reference under the inter- 
locutory decree. The present order of reference 
directs it to be made. In like manner the inquiry 
into any other circumstance, like that ‘of imsur- 
ance, affecting the interest. of the owners of that 
vessel is properly reserved for the same inquiry. 

In a very rigid sense, therefore, the direction in 
the order of reference to inquire and report con- 
cerning the matters of insurance was perfectly 
regular. 
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(b.) Indeed, if the reference before the Commis- 
sioner had been proceeded with under an order 
following the general language of the mandate of 
this Court, and not mentioning the subject of in- 
surance, the Commissioner would have been 
bound to receive evidence upon that subject, if 
the law be, as we assert it is, that insurance is 
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embraced under the term ‘‘ value of the interest 
of such owner.” 


Second Point.—The question, shortly stated, is, “What 
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‘is included under the words ‘ amount or value of the 
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‘interest of such owner in such vessel and her freight 
‘then pending,’ contained in section 4,283 of the R. 
In the determination of this question much 


depends upon the principles of interpretation which 
are to be applied in ascertaining the real intent of the 
Legislature. 


) # 
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If this question be viewed in the light only in which 
the sufficiency of a declaration, or the terms of a 
written conveyance inter partes are considered, the 
conclusion might easily be’reached that,as an assign- 
ment or transfer of the subject of insurance does 
not ordinarily carry the insurance with it as an in- 
cident, the two things are independent and distinct; . 
and, consequently, that insurance cannot in this 
statute be embraced under the terms ‘‘ amount or 
value of the interest of such owner in such vessel.” 


If, upon the other hand, we view the enactment in 
question as one effecting changes in the law govern- 
ing the responsibility of public carriers—a most 
important branch of the public policy of States 
—reasons very speedily appear which lead to the 
conclusion that Congress must have designed that 
the ordinary insurance by a ship owner against a 
sea peril should be regarded as incidental to, and, 
therefore, a part of the subject insured, when the 
value of that subject is to be determined for the 
purpose of ascertaining the extent of its liability 
for injuries inflicted by it. 
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Third Point.—The principal argument by which the 
view that the proceeds of insurance are not to be taken 
into account has been hitherto supported is that ‘‘ the 
statute does not speak of anything but the vessel.” 
But this reasoning wholly misses the real point. In- 
deed it rather assumes that ‘* vessel,” as used in the 
statute, was not designed to embrace anything but the 
material structure. But this is the very point in con- 
troversy. 


Fourth Point.—The proposition, directly or indirectly, 
asserted that the term ‘‘ vessel” must be confined to 
the physical res, or, in case of loss, its physical rem- 
nant, must be at once dismissed as quite untenable. 


1. Take, for instance, the case which may well occur, 
where the guilty vessel in a collision is subsequently 
lost by the guilty act of a third party against 
whom aright of action would arise in favor of her 
owners; the case, for instance, of a subsequent loss 
by collision, or capture. Could it be seriously 
argued that the guilty vessel could exonerate her- 
self under the statute without surrendering the right 
of action, or spes recuperandi? 


Or the case where the guilty vessel having survived 
the collision, is afterwards voluntarily stranded,and 
becomes entitled to a contribution in general average 
from the owners of cargo saved. Can there be a 
doubt that whatever value of the ship is thus saved 
would be deemed part of ‘‘the interest of the 
owners in such vessel” within the meaning of the 


act? 


© 


3. It will hardly do to say that these cases raise only a 
question concerning the tvme as of which the value 
is to be computed. It concerns the subject-matter 
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embraced under the term “ vesse/;” for the owner 
can always exonerate himself at his own pleasure 
by surrendering his interest in that swbject, and 
unless the right of action, or spes recuperandi in 
the cases supposed are part of that subject, as being 
incidental thereto, the owner would not be obliged 
to surrender them. 


Fifth Point.—But there is another and distinct ground 


upon which the claims of the innocent sufferers to the 
proceeds of insurance are resisted. This is, not that 
such’ proceeds are an immaterial thing, differing in 
their nature from the ‘‘ vesse/;” but that they are the 
fruit of an independent personal contract between the 
owners and the insurers, to which the sufferers are 
total strangers, and that they cannot assert a claim 
upon such proceeds any more than a mortgagee could. 

The argument here is that Congress should not be 
deemed to have intended that the fruits of insurance 
should go as a substitute for the vessel, because it 
would not be just, inasmuch as such proceeds belong, 
ex cequo et bono, to the owners. We agree that this 
reasoning appeals to a true principle of interpreting 
this statute, and whichever party conquers in the con- 
tention to whom the proceeds of insurance ea cequo 
et bono belong, establishes his construction. We as- 
sert that they belong to the innocent sufferers. 


1. In thisinquiry we are permitted to appeal to, or 
rather we are bound to regard, that system of pub- 
lic policy, of which the statute itself is a part; and 
it is first to be observed that the principal field of 
the operation of this act is the relations between 
carriers and the shippers of goods. By general law 
a most rigorous liability is imposed upon public car- 
riers for the safety of goods and passengers. This 
responsibility is so severe that, as to goods, they are 
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declared to stand in the place of znsurers; and as to 
passengers, they are held to be bound to the exercise 
of the highest degree of diligence. These rigorous 
obligations are imposed, not because they are dic- 
tated by natural justice, but in accordance with the 
supposed necessities of a sound public policy. 

In the view of that policy, the requisite measure 
of diligence can be secured only by that ever 
present sense of its necessity which is produced by 
the imposition of this severe obligation. 

Railroad Company vs. Lockwood, 17 Wall., 


357, 377, et seq. 


Again, the public carrier is subjected to tihs rigid 
liability, not only in respect to his own acts, but 
also in respect to the acts of his agents and servants; 
and this rule has been adopted, not in obedience to 
any principle of natural justice, but as an off- 
spring of a sound view of public policy. 

Railroad Co. vs. Lockwood, ubi supra. 


There has been from time immemorial in many 
continental nations, and more recently by express 
statute in this country (the act in question), a relax- 
ation of this severe obligation in respect to carriers 
by water; and such relaxation, like the rule itself, 
springs from the teachings of public policy, being 
an indulgence designed to encourage the building 
and employment of ships. 
Norwich Co. vs. Wright, 13 Wall, 103, 121. 


Whether this statutory relaxation was applicable 
to the Courts of the United States to controversies 
in which foreign vessels were parties was an open 
question until its decision by this Court in this case, 
and such decision as to the intent of Congress was 
avowedly placed by this tribunal upon like consider- 
ations of public policy. 

The Scotland, 105 U. S., 24, 33. 
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So, also, serious question has been made as to 
whether in ascertaining the value of an owner’s in- 
terest, for the purpose of determining the extent of 
his lability, the value is to be taken before, or 
after, the casualty. Either construction of: the 
statute is admissible ; but, reasoning from grounds 
of public policy and imputing to Congress the intent 
to act in accordance therewith, it has been deter- 
mined that the value to be ascertained is the value 
of the interest after the happening of the casualty. 
Norwich Co. vs. Wright, wbt supra and 127. 


There are two considerations which ought to be 
conclusive upon the present question. 


(a.) By the general law a public carrier cannot by 
special contract relieve himself from the obliga- 
tion of exercising diligence; nor can he, it is 
assumed, directly protect himself by insurance 
against any loss or damage which he may sustain 
by reason of being obliged to pay damages to 
others for the consequences of his want of dili- 
gence. But, unless in cases like the present, the 
amount of an insurance upon the offending 
vessel is, in case of loss, to be made subject to the 
claims of those who have suffered damage from 
such offending vessel, the plain consequence is 
that the owner of the guilty ship is enabled by 
the mere fact of an insurance upon his interest 
to achieve two things, firsf, full indemnity to 
himself for the loss of his own property ; second, 
complete exemption from liability for the conse- 
quences of bis own culpable negligence. Can 
Congress be supposed to have intended the intro- 
duction of any such incongruity into the law gov- 
erning the obligation of carriers / 


(b.) If the owner of the guilty vessel is entitled in 
case of the loss of such vessel by a peril subse- 
quent to the casualty, and before the termination 
of the voyage, to take to himself the proceeds of an 
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insurance on his interest, then this further strik- 
ing incongruity is brought about. One _ ship, 
through culpable negligence, sinks another, and 
the owners of the former become liable to pay 
therefor $100,000. The offending ship remains 
intact and prosecutes her voyage, If such voyage 
is completed in safety, the ship must be yielded 
up to satisfy the demands of her victim. If she 
is lost, those demands are absolutely extinguished 
by that mere fact, and the proceeds of the insur- 
ance are gathered by the owners of the guilty 
vessel. What situation does the master of the 
guilty vessel occupy in such a case, after the 
casualty and before the loss? By the sacrifice of 
his vessel he may earn a hundred thousand dol- 
lars for his owners. If he performs his duty, it 
is only to the detriment of his owners and to the 
advantage of strangers. Did Congress design any 
such anomaly as this ? 


Sixth Point.—There is a method of approaching the 
main question somewhat distinct from that above pur- 
sued, but which conducts us to the same conclusion. 


1. Upon the sinking of the Kate Dyer through the 
fault of the Scotland, the latter was held by her 
owners in equitable and substantial sense as trustees 
for tlte owners of the former and her cargo. This 
is manifest from various considerations. By the 
general maritime law the owners of the Aate Dyer 
had a lien upon the Scotland for the amount of 
their damages, and an equitable znterest in her to 
that extent. By the Act of 1851, the Scotland was 
effectually made the sole fund to which resort could 
be made to satisfy those damages, and that act 
further made the Scotland the inchoate property, 
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so to speak, of the owners of the Kate Dyer 
by compelling them to accept her as and 
for their damages upon the tender of her 
owners. And this trust relation is madeat once 
manifest by the circumstance that the owners 
of the Scotland after the collision were bound in 
favor of the owners of the Kate Dyer to the care 
and diligence of trustees. They could not have 
surrendered her remains in exoneration of their 
liability if she had been subsequently shipwrecked 
in consequence of their negligence. 


This trust relation becomes still more clearly mani- 
fest by making the inquiry to whom had the own- 
ers of the Scotland insured her after the collision, 
the proceeds of insurance would have belonged in 
case of a loss. Manifestly to the owners of the 
Kate Dyer. It never would be endured in any 
tribunal capable of administering complete justice 
that a person in whom the legal title of property 
was vested, and who had the custody of it when 
that property was subject to a lien to secure a 
debt due from such owner and which was the sole 


fund to which the creditor could resort for satisfac- 


tion of his debt, and which the debtor could turn 
over to his creditor in full ewxoneration of his 
liability, should insure it for his own exclusive 
benefit. Such an insurance would be necessarily 
hostile to an interest as to which, being in his cus- 
tody, he was bound to exercise the ordinary duties 
of acustodian. He could not create for himself a 
direct and powerful temptation to sacrifice such in- 
terest. As well might any trustee of property hold- 
ing it for the benefit of another insufe it, and in 
case of loss and after recovery of the proceeds of 
the policy refuse to account to his cestuc que trust 
on the ground that he was not bound to insure. 


Is the argument at all affected by the circumstance 
that the insurance was effected before, instead of 
after the collision? Surely not; it is enough that 
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the collision existed potentially at the time of the 
insurance. The Scotland begun her voyage under 
an obligation to use care and diligence towards 
other vessels, and under a possibility that she might 
fail. She was the only fund from which her obli- 
gations to others arising out of her guilty failure 
could be satisfied. Her ftrusteeship, although in- 
choate, must be regarded as subsisting, and all its 
liabilities with it. She might, by her guilty act, 
subject herself to liability to others, and at the same 
time extinguish that liability by destroying the only 
fund out of which the liability could be satisfied. 
Can she save herself harmless by insurance from 
any loss by such negligence?” ‘Not unless a public 
carrier can protect himself by a policy in express 
terms providing indemnity against damages in- 
flicted upon others by his culpable negligence ; 
and this, we suppose, it, cannot be necessary for 
us to refute. Inasmuch as he is a trustee 7 posse, 
any insurance effected by him must be in like 
manner 7n posse, for the benefit of his cestuz yue 
trust, and become in fact for the benefit of that 
party when the event occurrs which converts the 
possible into an actual trusteeship. 


It may be argued, that in thus asserting that an 
insurance effected by the public carrier must, in 
the event of injury inflicted upon others for which 
the carrier is responsible be deemed to be for the 
benefit of the injured party, and in placing the 
ground of the proposition upon the circumstance 
that otherwise the carrier would be insuring him- 
self against his own negligence, we really show 
that the insurance is illegal and.void; not that the 
proceeds belong to the injured parties. But there is 
no foundation for such a suggestion. Theinsurance 
on which the owners of the Scotland have received 
indemnity is not one which purports to be for 
losses sustained by their payment of damages ex- 
acted from them by others for their culpable neg- 
ligence. There could be no recovery from the un- 
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derwriters, as yet, for such a loss, even if such an 
insurance were a legal contract, which it would not 
be. These owners have sustained no such loss, nor 
indeed, incurred any such liability. Not only have 
they never paid any such damages, but the loss of 
their ship has relieved them pro tanto from the 
liability even. 

The loss for which they have received indemnity 
is the loss sustained by them for the destruction of 
their own ship. It is true that such loss has been 
brought about by the negligence of their own ser- 
vants, but it has been rightly held that under an 
insurance against the perils of the sea, including, 
as it does, collision, the insured may recover upon 
simply proving a loss by collision, and it is no de- 
fense for the underwriter to allege and prove that 
the collision was occasioned by the negligence of 
the officers or crew of the insured ship. This 
is perfectly consistent with sound policy. It is 
an implied condition of the contract that the ship 
is seaworthy, that is to say, among other things, 
that the insured has done his best to select com- 
petent and skillful officers and crew, and _ to protect 
himself after having discharged this duty against 
their possible negligence is a fair object of insur- 
ance. 

Phillips on Ins. Vol. 1, § 1048. 


An argument against the above reasoning may be 
sought in the decisions which hold that an insur- 
ance by a mortgagor cannot be laid hold of by the 
mortgagee on account of his debt. This is true in 
the bald case, where the insurance was independ- 
ently effected by the mortgagor for his own exclu- 
sive benefit, and not for the benefit of the mort- 
gagee, and has no relevancy to the case where the 
insurance is for the benefit of the mortgagee. And 
if it be asked what evidence there is that the in- 
surance in this case was for the benefit of the suf- 
ferers from some possiblle collision, we have but to 
repeat what has already been said, that the public 
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carrier by water is charged with an inchoate trust, 
which makes it impossible for him to insure in such 
a case as the present, except as trustee. 

But let the analogy be made complete by adding 
to the case of mortgagor and mortgagee thus ap- 
pealed to the elements that there is a provision in 
the mortgage that, upon a loss of the property in- 
sured by fire, the debt shall be extinguished and 
a distinct obligation of the mortgagor to the mort- 
gagee that he will use care and diligence in respect of 
the property and the further element that the loss 
is occasioned by the negligence of the mortgagor or 
his servants, and then we imagine that there would 
be little difficulty in maintaining the proposition 
that an insurance by the mortgagor must be for the 
benefit of the mortgagee. 


. The above reasoning is fully confirmed by the au- 


thorities, which hold that where the owner of an in- 
terest insured sells it, assuming to stand as trustee 
of it for the purchaser, he can, nevertheless, in 
case of loss, collect the insurance ; but the proceeds 
stand charged with the same trust, and he must ac- 
count to his vendee. Precisely such atransfer took 
place in the case of the Scotland immediately upon 
the happening of the collision by her culpable fault. 
Before that event her owners had the absolute title 
unincumbered by any trust, except a trust 7m posse. 
After it they held as trustees. 
Phillips on Ins., §§ 292, 422. 


. But finally it may be argued that, even conceding 


the above reasoning to show that, as between the 
guilty authors of the collision and the innocent suf- 
ferers, the proceeds of the insurance of the guilty 
vessel do ex wquo et bono belong to the latter, it 
proves only that the latter might recover them in an 
action for money had and received, or compel an 
account in equity, but falls far short of proving 
that such proceeds are embraced under a true con- 
struction of the clause in the act of 1851 ‘‘the 
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amount or value of the interest of such owner in 
such vessel and her freight then pending,” so as to 
be taken into the account in computing that 
amount or value under a decree in an admiralty suit 
for the purpose of ascertaining the limit of the 
owner’s liability. 

But a resort to this argument by the owners of 
the steamer would be a plain confession that upon 
the point now under discussion, namely, to whom 
the prcceeds of the insurance belong, ea cequo et 
bono, their contention cannot be maintained; and a 
denial that the principle of interpretation which 
that discussion invokes is a just one. 

It can scarcely be necessary to stay for the pur- 
pose of defending that principle. If the interpreta- 
tion we are supporting awards these proceeds to 
those to whom they equitably belong, if it is in har- 
mony with all the rules of the law of public carriers, 
and is at the same time consistent with the language 
of the act, Congress certainly cannot be deemed to 
have intended a different meaning, which either in- 
troduces the most flagrant anomalies into the body 
of the law, or turns over the suitor without reason 
to a circuitous, inconvenient and uncertain remedy. 


That the words “‘interest of such owner in such 
vessel” do fairly and in frequent use embrace the 
meaning herein imparted to them has already been 
sufficiently shown. 


The circumstance that policies of insurance upon 
a vessel do not ordinarily pass to the purchaser upon 
a sale has but little force in the present discussion. 
This consequence flows from the rather strict com- 
mon law principle that while a contract is executory 
the parties to it cannot be changed without the con- 
sent of all. It might perhaps have been held other- 
wise had a marine insurance always been regarded in 
our law in its true light as a maritime contract. 
But even in the common law it is the opinion of the 
best authorities that whenever it is the contempla- 
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tion of the parties to a marine policy that the insur- 
ance should inure to the benefit of others who might 
become the owners of, or interested in, the subject, 
it will be regarded as wholly zncidental to the sub- 
ject and pass upon any transfer of that subject with. 
out special assignment. Now inasmuch as insur- -> 
ance could not legally be made for the direct pur- 
pose of indemnifying ship owners for the loss they a 
might sustain in being obliged to pay damages to 
others for their culpable acts in the destruction of 
the property, would it be too much to say that 
whenever the receipt of a loss by them under an 
ordinary policy would have this effect, an inten- 
tion will be zmputed to the parties to the policy that 
in such cases the indemnity should go, as it ought 
to go, to the innocent sufferers? It is in accordance 
with fundamental maxims of jurisprudence never 
to impute to parties an intent to accomplish an un- 
just or illegal end; but, on the other hand, to impute 
to them such a purpose as is consistent with just 
and equitable results. 

Phillips on Insurance, §§ 89, 104. 


10. That it would be illegal for the ship owner to di- 
rectly insure himself against, not the loss of his own 
property by the culpable neglect of his officers and 
crew, but the loss sustained by him in paying dam- 
ages suffered by third persons in consequence of 
such neglect, must be conceded. The same reason 
which supports the rule that mariners cannot insure 
their wages would prohibit any such contract. It 
would directly impair the motives to diligence. ee 

What cannot be done directly ought not to be per: 
mitted indirectly. 
Phillips on Ins., § 212. 


11. The view for which we contend imputes to Con- 
gress the intent to favor the interests of navigation 
inatwo-fold form; first, by limiting liability so as to 
prevent it from being ruinously excessive; secondly, 
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by enabling the ship owner to know beforehand 
the extent of his liability. The sum which he 
chooses to adventure is made the limit. The vessel, 
as long as it exists, is the representative of that 
sum. But the form is wholly immaterial. Insur- 
ance is designed to save the interest, and when 
paid does save it. Being saved for all material 
* purposes it still exzsts. 


12. An analogy may be found in the law of special 
partnership. The policy of the law has provided 
that one man may do business through the instru 
mentality of others and not be chargeable for the 
debts incurred by them beyond the amount of the 
investment he ventures. He certainly has an in- 
terest in the property of the firm, which he may 
lawfully protect by insurance. But what if the 
general partners should, without any collusion 
with the special partner, set fire to the property, 

: and thus destroy the fund to which creditors could 

( resort? Could the special partner, having collected 

the proceeds of his policy, retain them as against 

the creditors ? | 


13. It may possibly be objected that the doctrine for 
which we contend compels the application of the 
premium paid for the insurance to the payment of 
the damages. One answer to this is, that in esti- 
mating the nature of the insurance, for the purpose 
of ascertaining the extent of the liability, or in 
making any assignment of it, in order to obtain 
exemption from further liability, there is no insuper- 

ey able difficulty in making an allowance or deduction 
Ng for the premium. 

But the better answer is, that the procuring of 
insurance by the payment of a premium is only a 
mode of adding to the value of the subject insured, 
which the owner is at liberty to avail himself of 
or not, as he may choose. Jt 7s a part of the owner’s 
investment in the adventure. One man might 
prefer to build his ship of iron instead of wood, 
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and dispense with insurance ; another might think 
it better economy to build of wood, and expend the 
additional cost of an iron vessel upon insurance. 
In either case, the whole amount expended is 
envested in the adventure, and it is the amount 
of this investment, or what may survive of it, 
which the law aims at as the limit of liability. 


Finally.—Upon the above grounds, it is confidently 
submitted that, for the purposes of determining the 
liability of the Navigation Company, the value of 
the interest of that company in the Scotland, if 
covered by insurance, must be the value of the in- 
terest as insured. 

The decree appealed from should therefore be re- 

versed, and the cause remarided, with instructions to 

| enter a decree in conformity with directions to be 
given. 


JAMES ©. CARTER, 
Of Counsel for Appellants. 
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COMPANY. 


Statement of the Case. 


The original libel in this cause was filed in the 
District Court for the Eastern District of New York, 
December 6, 1866, by Joseph W. Dyer and others, 
owners of the American Ship Aafe Dyer, (the 
Republic of Peru, shipper of cargo therein, and 
Henry H. Rollins, a passenger, intervenors), against 
the National Steam Navigation Company, a British 
corporation, owner of the Steamship Scotland, to 
recover damages for the value of the Kate Dyer, 
her freight, cargo and some personal effects—which 
ship had then recently sunk in a collision with the 
Scotland, on the high. seas, off Fire Island, the 
Scotland herself having, from the effects of the 
collision, also sunk off Sandy Hook, while trying to 
make the Harbor of New York. 

Interlocutory Decree was entered in the District 
Court, March 17, 1869; final decree in favor of 
libellants for the entire value of the vessel, freight, 
argo, and effects, July 17th, 1874. Decree in the 
Circuit Court was entered August 1, 1878, affirming 
the same, and refusing to limit the liability of the 
owners of the Scolland. 
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The decree in this Court reversing that part of 


decree of the Circuit Court which condemned the 
Scotlands owners to pay the ‘‘whole amount 
of damages,’ and affirming the remainder of the 
same, was entered March 20, 1882. (Ree’d, p. 6.) 

After the decision of this Honorable Court and 
the reading of its opinion in March, 1882, (the 
National Steam Navigation Company being then 
appellant, and Joseph W. Dyer & al., respondents; 
there was also a cross appeal, wherein Joseph W. 
Dyer & al. were appellants, and the National Steam 
Navigation Company was respondents), the said 
Dyer & al., respondents, moved this Court to with- 
- hold its Mandate and fora re-argument. This mo- 
tion was denied, and the Mandate (Ree. p. 3) issued 
in the usual form to the United States Circuit Court 
for the Eastern District of New York, commanding 
proceedings to be had in conformity with the opin- 
ion which required a decree to be entered that these 
respondents should pay into Court the value of the 
Scotland s strippings and remnants, and that if any 
further. inquiries were necessary to be made in 
order to ascertain the proper amount to be paid by 
respondents, as depending upon the value of the 
articles saved, including freight and passage money 
realized, the said Circuit Court should properly in- 
stitute the same. 

When this Mandate was presented in the Circuit 
Court that proceedings might be taken and inquiries 
made in accordance therewith, the present appel- 
lants’ moved His Honor the Circuit Judge, to order 
that the same extend to and include the amount of 
insurance upon the Scotland at the time of her loss. 
His Honor refused to so order, because the Mandate 
did not so command. 

The present appellants then came back to this 
Honorable Court and made a motion to have the 
Mandate amended so as to extend to and include in- 
surance in the inquiry to be made by the Circuit 
Court, and the amount thereof to be ascertained to 
fix the proper amount to be paid by this respondent ; 
this Honorable Court dismissed such motion. 


Oe ee om, Ae me er 


ee) 


~ 


ree | 


3 


Subsequently, and on the fifth day of June, 1884, 
the Mandate was presented in the said Circuit Court 
for the Eastern District of New York, his Honor 
the Associate-Justice of this Court then sitting, 
counsel were heard for the respective parties and a 
decree (Rec. p. 7) was entered reversing the de- 
cree of said Circuit Court as originally rendered 
condemning the appellant to pay the whole damage 
sustained by the libellants and intervenors, and in 
all other respects affirming said decree. A reference 
was also ordered to one of the Commissioners of 
that Court to ascertain the proper amount to be paid 
by these respondents as depending upon the value 
of the articles saved from the Seot/and, including 
pending freight or passage money. 

Upon the making of that decree the appellants 
moved for leave to file further allegations alleging 
insurance upon the Scof/and and her pending freight, 
and that it be referred to said Commissioner to take 
testimony as to its amount and terms. This Re- 
spondent insisted that it was not.included in the 
Mandate, and that the Court had no power to allow 
its introduction at that stage of the cause by sup- 
plemental allegation, or to allow testimony about 
itto be taken. The order was nevertheless made as 
prayed by the appellants and inserted in the decree; 
but there was inserted therein also a provision that 
the respondent should not be concluded by the al- 
legations in said petition, or prejudiced in its nght 
to insist that the question of insurance was wholly 
irrelevant, or that such question bad been disposed 
of by the judgment and Mandate of this Honorable 
Court, or that no order should be made permitting 
the filing of supplemental allegations, or taking 
proofs concerning insurances, or that said Court had 
no power to allow such supplemental allegations, or 
to refer the subject of insurance or authorize testi- 
mony to be taken thereunder (Rec. p. 8). 

Upon the coming in of the Commissioner’ s report, 
His Honor found at the Cireuit, (Record, p. 15), 
that the value-of the articles saved from the wreck 
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of the Scotland amounted to $4,927.85 realized by 
her owners on July 27th, 1868. That the freight 
for the proposed voyage amounted to $13,703.20 
only $11.50 of which was paid, and that no part of 
the cargo was carried to its destination. That the 
passage money received for the voyage amounted 
to $1,702.65 which was refunded to the passengers 
or paid for their board and trans-shipment at the 
city of New York, except the sum of $911.82 paid 
for the passage of said passengers to their destina- 


tion by the steamship 7'he Queen, another vessel of 


these responde nts. 

That there was a marine insurance against sea 
risks on the Scot/and at the time of her loss for 
£63 500 of which her owher collected £61,.647.13.0 
within 9 months after the loss. 

That the policy of insurance upon the Scotland 
contained the usual collision clause expressed as 
follows : 


‘And it is further agreed that, if the ship hereby 
‘‘insured shall come into: collision with any other 
‘** ship or vessel, and the insured shall in consequence 
‘* thereof become liable to pay, and shall pay, to the 
** persons interested in such other ship or vessel, or in 
‘* the freight thereof, or in the goods or effects on 
‘* board thereof, any sum or sums of money not ex- 
‘** ceeding the value of the ship hereby assured, caleu- 
‘* lated at the rate of eight pounds per ton on her 
‘* registered tonnage, we will severally pay the assur- 
‘*ed such proportion of three-fourths of the sum so 
gee paid as our respective subscriptions hereto bear to 
‘* the value of the ship hereby assured, calculated at 
‘* the rate of eight pounds per ton, or if the value 
‘* hereby declared amounts to a largersum, then to 
‘* such declared value, and in cases where the.liabil- 
‘‘ ity of the ship has been contested with our con- 
‘* sent in writing, we will also pay a like proportion 
‘‘of three-fourth parts of the costs thereby ineur- 
** red, or paid, provided also, that this clause shal] 
‘‘in no case extend to any sum which the insured 
“may become linble to pay or shall pay in respect 


— et ee 


5 
‘of loss of life or personal injury to individuals 
‘* for any cause whatsoever.” 


That immediately before the collision the value 
of the Scotland was £100,000. 

That there was marine insurance against sea 
perils upon the Kale Dyer at the time of her loss 
and upon her freight amounting in all to $96,500 
which was collected by her owners within 9 months 
of her loss. 

The Court found as matter of law that the proper 
amount to be paid by this respondent, as depending 
upon the value of the articles saved from the wreck 
of the Scotland, was 34,927.85. ° That no freight or 
passage money was realized. 

That the insurances effected respectively on the 
Scotland and Kate Dyer at the time of the collision 
were immaterial and irrelevant to the issue in this 
‘ase. 

That the amount of insurance effected, existing and 
collected on the Scot/and formed no part of the in- 
terest of this respondent in said steamship or her 
value to be surrendered in limitation of the lability 
fixed by the original decree in the Circuit Court in 
this suit. 

Requests for different findings of law were made 
by the appellants (Rec. p. 14) and refused. 

The appellants filed exceptions to such refusal 
and also to the conclusions of law on the 21st day 
of July, 1884 (Record p. 17). 

Thereupon, on the 22d day of September, 1884, 
there was entered a final decree of the said Circuit 
Court (Record p. 19) whereby it was adjudged that 
the respondent pay into the registry of the Court 
$4,927.85, the value of the strippings and remnants 
of the Seot/and,. $2,173.10 cosis of the District Court 
and $99.86 costs in the Circuit, amounting in all to 
$7,200.75. 

The appellants then took the present appeal from 
so much of said decree as failed to allow interest on 
$4,927.85, the value of the strippings, &c., of the Scot 
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land from Dec. 1, 1866: from so much of said 
decree as failed to allow interest on the costs of the 
District Court from July 17, 1874; from so much of 
said decree as failed to direct that this respondent 
pay into the registry of the Court the sum of $290,- 
867.46, the amount of insurance collected by the 
respondent on steamship Scotland, together with 
interest from September 1, 1867 (Record, p. 20). 


First Point. 


The decree of this Honorable Court was final as to 
all matters at issue in the cause. The questions 
passed upon were whether these respondents were 
liable for the entire amount of damage sustained 
by the libellants, or whether the liability was lim- 
ited, and if limited, the extent of the liability 
so limited. Libellants in the Circuit had not been 
satisfied to rest upon the broad ground that there 
was no limit of liability whatever, but had given evi- 
dence showing remnants and strippings saved from 
the Scotland (original Record, pp. 170, 171), they 
made no attempt to prove insurance. They argued 
the cause exhaustively in this Court without al- 
lusion to insurance, and this Court in its opinion, a 
broad one covering the whole ground of contention 
between the parties, decided that there was a limita- 
tion of these respondents’ liability; and as to its meas- 
ure, that these respondents should pay the value of 
the ship’s strippings and remnants into Court; that 
if any further inquiry were necessary to be made in 
order to ascertain the proper amount to be paid by 
these respondents as depending .upon the value of 
the articles saved including freight or passage- 
money realized, the court below should institute 
them in a proper way. 

The Mandate required conformity with the opin- 
ion ; the Circuit Court was instructed to modify its 


W ~w\ Wb suc. Wuxbare SWUOUWNE 
decree 4 ,to carry out the 
laid down in the opinion. 

How can a new subject be taken up fo_ —L..0. cue 
tion by the Court below? How can the question of 
insurance be then first obtruded into the cause? 
What power has the Court below to take a differ- 
ent course from that marked out for it by this 
Honorable Court ? 

W hat does this Court in a similar case say speak- 
ing through Chief Justice Marshall? It was acase in 
which a decree of condemnation of captured goods 
was reversed in this Court, and in carrying the 
Mandate into effect the Cireuit Court allowed in- 
terest on money into which cargo had been con- 
verted. “Money, if it be in the hands of an indi- 
‘* vidual, may bear interest or not, as the Court may 
‘direct. But it is not to be supposed that party 
‘*towhom restitution is awarded receives interest in 
‘*such case unless it be decreed by the Court. ‘This 
‘*Court did not decree interest, * * * the allow- 
‘‘ance of interest therefor in the Court below is over- 
‘‘ruled.”’ Rose vo. Himely, 5 Cranch, 313. 

The same rule was laid down as emphatically 
and in more detail by this Court in a later case, 
speaking through Mr. Justice Story, whose lan- 
guuge is so singularly apposite here that it is 
quoted at some length. 

‘* All the claims of Mr. Burke might certainly have 
‘been brought forward and insisted upon in the 
‘‘ original proceedings. Or ee 

‘*But no such claims were insisted upon in the 
‘‘ written allegations or even viva voce at the hearing, 
‘*the omission was voluntary, and the decree of res- 
‘*titution passed in the most absolute and uncon- 
‘‘ ditional form; the consequences of now admit- 
‘‘ ting them to be brought before this Court by appeal 
‘‘would be most inconvenient, and mischievous in 
‘“nractice, it would encourage the grossest laches 
‘‘and delay—the party might lie by through the 
‘whole progress of the original cause until final de- 
‘““cree * * * and then start new claims for future 
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‘investigation which would protract the final decis- 
‘fion to an indefinite period. Such a course would 
‘“have a tendency justly to bring into disrepute the 
‘‘administration of justice and inflict upon the inno- 
‘*cent all the evils of expensive litigation. 

‘*We think, therefore, that upon principle, every 
‘‘existing claim which the party has omitted to make 
‘at the hearing upon the merits and before the final 
‘* decree is to be considered as waived by him, and is 
‘*not to be entertained in any future proceedings, and 
‘‘when a decree has been made which is in its own 
“terms absolute, it is to be carried into effect ac- 
‘‘cording to those terms, and excludes all inquiry 
‘‘ between the litigating parties as to liens or claims 
“which might have been attached to it by the Court 
‘‘if they had been previously brought to its notice.”’ 

The Court then goes on to hold the rule against 
the libellant, as well, who had also sought dam- 
ages in the Circuit outside the Mandate of this 
Court; and although what he asked was considered 
by this Court as proper to be granted on the merits, 
it was shut out as inadmissible in that stage of the 
cause. 

The Santa Maria, 10 Wheat., 431. 


This Court is virtually asked now to review its 
own decisions. This it has no power to do. 


Ex parte Sibbald vs. United States, 12 Pet., 492. 


The Circuit Court could not go beyond the Man- 
date, it ‘‘is bound by the decree as the law of the 
‘* case and must carry it into execution according to 
‘* the Mandate. They cannot vary it or examine it 
‘‘for any other purpose than execution ; or give any 
‘‘ other or further relief; * * * or intermeddle 
‘‘ with it further than to settle so much as has 
‘“been remanded—after a Mandate no. rehearing 
“San Oe granied,.. ° * * * * On e- cubso- 
‘*quent appeal nothing is brought up but the 
‘* proceedings subsequent to the Mandate,” (Ib. 493), 
and this was also held in a case where it was con- 
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ceded that this Court was without jurisdiction at 
the time it heard the cause in which it made its 
decree and issued its Mandate. 

Wash. Bridge Co. os. Stewart, 3 How., 424. 


Second Point. 

Whether early or late in the cause, the attempt to 
introduce insurance as a part of the surrender value 
to entitle the respondent to limitation of its liability 
is untimely and obtrudes a subject utterly irrele- 
vant. 


I. 
THE STATUTE. 


What says the statute? *‘* The liability of the 


owner of any vessel * * * for any loss, damage 
or injury by collision * * * shall in no case 


exceed the amount or value of the interest of such 
owner in such vessel and her freight then pend- 
ing.’’ ($ 4,283.) 2 

‘‘“ Whenever * * * the whole value of the 
vessel and her freight for the voyage is not sufficient 
to make compensation to each of them,” i. e. 
freighters, owners of property, etc., ‘‘ they shall 
receive compensation from the owner of the vessel, 
in proportion to their respective losses.”’ (§ 4,284.) 
‘Tt shall be deemed a sufficient compliance on the 
part of such owner with the requirements of this 
title * * * if he shall transfer Iris interest in 
such vessel and freight for the benefit of such claim- 
ants.’’ ($ 4,285.) 

W hat does interest mean ¢ 

“ Interest, the most general term that can be em- 
ployed to denote a property in lands or chattels.”’ 
(2d Burril’s Law Dictionary.) 
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‘* Interest, the right of property which a man has 
ina thing.’’ (1 Bouvier’s Law Dictionary.) 

‘Interest. Withregard to the interest or property 
in goods and chattels, it may be either joint or 
several, joint if shared with others, as with the part 
owners Of a ship.’ (Brown’s Law Dictionary. ) 

The contention that the word interest has elas- 
ticity enough to stretch over and include insurance is 
ill founded on the face of this statute. The ‘* whole 
value of the vessel and freight ’’ is the expression in 
§ 4,284 and assuredly adjoining sections of the same 
statute on the same subject may be looked to for 
the explanation of an ambiguity, if one exists. 

It is no unfair construction to apply to the words 
in § 4,283, over which contention has arisen, that 
‘amount ’’ is intended where there are several 
owners to designate the proportion, one-fifth or 
whatever it may be that the individual owner holds 
and ‘‘valie’’ its actual worth as a factor in the sum 
of liability. | 

Judge Strong holds that this section is intended 
to express the idea of limiting the lability of each 
separate owner if there be several, according to the 
value of his interest or share, leaving the joint own- 
ers liable to the extent of the value of their shares, 
making the words share and interest in this case, 
synonyms. City of Norwich, 3 Benedict, 318. 

A statute usually expresses what it means. If 
Congress had meant to include insurance in surren- 
der value it was very easy to say so. It certainly 
did not say so. The subject of the present statute 
was nota difficult one to give expression to. There 
is no patent ambiguity. It is insisted there is in 
fact no latent ambiguity. It requires imagination 
stimulated by interest to detect ambiguity at all. 

Mr. Justice Blatchford tersely expresses this in 
Thommessen ». Whitwell, 12 Fed. Rep., 891. ‘I 
‘* think it is sufficient cto rest the question on the 
‘* plain language of the statute. The ‘interest’ in 
‘* the vessel, which is the measure of liability under 
‘* § 4283, and a transfer of which if made under 
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‘* § 4285, operates to discharge the claim for loss or 
‘* damage does not extend to what is not an interest 
‘‘ in the vessel. It was easy for the statute to have 
‘* provided for liability for and transfer of claims 
‘*for insurance. It fails to do so, whether the 
‘* Maritime Law did so or not.”’ 

In this case the insurance sought to be grasped 
was Marine Insurance. In the other Circuit Court 
vase (The City of Norwich,1\7 Blatch, p. 234), where 
fire insurance was the coveted object, Mr. Justice 
Strong was equally emphatic. ‘‘ The subject to be 
‘‘surrended is the interest of the owners in the vessel 
‘‘and freight. Not a word is said of transfer of in- 
‘‘surance.* * * There is nothing in the Act of 
“ Congress to indicate that the transfer of the in- 
‘*terests of the owners to a trustee was intended to 
‘‘have any different effect from that of an ordinary 
‘transfer of personal property which neither in law 
‘‘ or equity carries with it insurance on any collateral 
‘contract. It seeme to me, therefore, that were I 
‘*to hold that the owners are responsible, not only 
‘‘to the extent of the value of the vessel and the 
‘* freight, but also for the insurance collected, I 
‘‘should in effect interpolate in the statute words 
‘‘which Congress refrained from using and extend 
‘* the liability beyond the limit prescribed.” 

Against all such attempts at interpolation, this 
Honorable Court has strongly barred the doors in 
John Den, Lessee, &c. v. Thomas Reid, Jr., 10 
Peters, 528, when it says: ‘* But it is not for the 
‘*Court to say, when the language of the statute is 
‘clear, that it shall be so construed as to embrace 
‘‘cases, because no reason can be assigned why 
‘‘they were excluded from its provisions.”’ 

In the present case even the appellants in candor 
must concede that there are many assignable reasons 
for exclusion. 
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II. 
INSURANCE. 


W hat do the text, writers say of insurance ! 

[t is a contract of indemnity. A personal contract 
not an incident to the subject insured. It is an 
obligation to make good tothe party really assured 
any loss that Ae may sustain from the perils in- 
sured against, according to the nature and terms of 
his insurance, not an obligation to make good every 
damage that from the same cause the property in- 
sured may sustain without regard to its owner- 
ship. (2 Duer on Ins., pp. 52, 58.) 

Marine insurance is a contract whereby, for a 
consideration stipulated to be paid by one in- 
terested in a ship, freight or cargo subject to marine 
risks, another undertakesto indemnify him against 
some or all of these risks during a certain voyage. 
(1 Phillips, Ins., p. 1.) 

It is a mere special agreement with a party to se- 
cure himself against apprehended loss on account 
of his interest in a particular subject matter. The 
contract of insurance does not run with the subject 
matter of insurance unless by stipulations wholly 
foreign to itself, either interpolated in the contract 
or in addition thereto. Satisfaction is to be made 
to the person insured for the loss he may have sus- 
tained, for it cannot properly be called insuring the 
thing, since there is no possibility of doing it, and 
therefore must mean insuring the person from dam- 
age. (May on Ins., § 6.) 

‘* Insurance is acontract whereby one party in 
‘‘consideration of a stipulated sum undertakes to 
‘‘indem nify the other against certain perils or risks to 
‘which he is exposed or against the happening of 
‘‘some event.’’ Marshall on Ins. p. 7. 

‘* The contract is personal, and insures not the prop- 
‘‘erty but the assured against loss by its destruc- 
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‘tion and consequently does not pass as an incident 
‘*to the property; therefore, unless assigned with 
‘*the consent of the insurer it becomes inoperative 
‘‘when the interest of the insured in the property 
“ceases.’” Wood on Fire Insurance, § 249. 

The cases which may be cited indiscriminately 
and in great numbers are strong, tying down the 
benefit of insurance to the person with whom and 
for whom the contract was made. 

‘*One whose interest was not intended to be 
‘* insured cannot claim the benefit of an insurance 
‘‘ effected by others, although by the terms of the 
‘* policy his interest would seem to be covered.’’ 
The Pacific Ins, Co. vs. Catlettand Keith, 4 Wen., 75. 

‘The contract with the office strictly taken a 
‘* wager, liberally, an indemnity, but in the words, 
‘‘only a wager, of which third persons shall not 
‘‘avail themselves.’ Yates os. White, 4 Bing., N. 
C., 324. 

‘* These policies are not insurances of the specific 
‘* things mentioned to be insured, nor do such in- 
‘* surances attach on the realty, or in any manner 
‘* go with the same as incident thereto by any con- 
‘* veyance or assignment, but are only special agree- 
‘*ments with the persons Insuring against such loss 
‘* or damage as they may sustain. * * * These 
‘* policies are not in their nature assignable nor is 
‘‘ their interest ever intended to be transferable 
‘* from one to another, without the express consent 
‘* of the office.”” Lynch vs. Dalzell, 3 Brown’s Par. 
Cases, 431 (Lord Chan. King). 

‘*The Society are to make satisfaction in case of 
‘any loss by fire. To whom or for what loss are 
**they to make satisfaction? Why, to the person 
‘‘insured, and for the loss he may have sustained ; 
‘‘for it cannot properly be called insuring the 
vl thing, for there is no possibility of doing it, and 
‘‘therefore must mean insuring the person from 
‘damage.’ Sadlers Company es. Babcock, 2 
Atk., 554 (Lord Hardwicke). 

The extracts above given are quoted and ap- 
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proved by this Court in Carpenter ». The Provi- 
dence Washington Ins. Co., 16 Peters, 503, and 
reference in that opinion made to similar doctrine 
held by this Court in Columbia Ins. Co. of Alex- 
andria ». Lawrence, 10 Pet. 512. 

It can hardly be necessary to quote from or even 
cite further authorities to this elementary prin- 
ciple of insurance law. I may, however, be per- 
mitted to quote the tersely expressed first reason 
of Mr. Justice Strong for holding that the statute 
was not intended to include something beyond the 
value of the vessel and freight, such as insurance, 
** Because a policy of insurance is no interest in the 
‘*thing insured.’ City of Norwich, 17 Blatchford, 
234. , 

The contract is to indemnify the person insuring, 
not somebody else. Not because he retains an in- 
terest in the property, but because the property is 
gone. The claim of appellants is therefore incon- 
sistent with itself. It is based on the continued ex- 
istence of an interest as owner, the annihilation of 
which only entitles to payment under the policy. 
The policy was an insurance of the owners of the 
Scotland against the loss of their vessel. Appel- 
lants, without the consent of either contracting 
party, propose to make itan insurance of the Aate 
Dyer ,§ QWNERS 


Iit. 


THe MARITIME LAW. 


A strong sense of the difficulty of bringing insur- 
ance in as a part of surrender value under the stat- 
ute has led to the attempt to. partly bridge over. the 
gulf by the help of the Maritime Law. Considera: 
tion shows that the fair result is a confirmation of 
the law as literally expressed in the statute. 


> 
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With the permission of the Court a brief has been 
filed in this cause on this branch of the subject by 
the advocates for the appellants in Thommessen 
et al., ». Whitwell ef al., now on its way to this 
Court, on appeal from the Circuit Court for the 
Kastern District of New York. 

The brief is of remarkable research and great litera- 
ry interest ; its aim and object are to show that under 
the Maritime Law and the law of the continent of 
Kurope, insurance was a necessary part of surrender 
value. 

What is the practical result of the brief when 
analyzed? In France Valin and Sam dimmer have 
contended for insurance as a part of surrender falue; 
to the contrary are Emerigon, ‘‘ who had great 
experience as an admiralty lawyer and Judge,’’ (so 
says this Court in 7he Worth Star), and Boulay 
Paty. 

There was no requirement of surrender of 
insurance in 2 Ordonnance de la Marine nor in the 
Code de la Commerce. In 1841 the subject was 
brought forward for legislation: there was elabo- 
rate, eprnest argument on both sides, and the re- 
sult was a refusal to introduce into the Code de la 
Commerce a requirement of the surrender of insur- 
ance, and so stood the French law, and the law 
throughout the Continent of Europe, except in Prus- 
sia, when Congress passed the Act of 1851. Prussia 
required surrender of insurance under an old stat- 
ute. 

In 1856, the Germanic Confederation organized 
a commission to prepare a general Commercial Code 
for all the States. Prussia took part and tried hard 
to get a requirement of insurance surrender inserted 
but failed; the new Code took effect in 1862, and 
she, herself, of necessity then came under the same 
state of Jaw on this subject, which had always pre- 
viously obtained in the other States and in the other 
Continental countries. 

Judge Benedict, with much learning and in much 
detail, considers the law of continental Europe, and 
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the general maritime law, as affecting insurance 
surrender in the City of Norwich (8 Benedict, 318), 
and reaches his decision against surrender after 
such consideration and examination. | 

Mr. Justice Strong, in his opinion affirming that 
decision, says: 


‘Upon this subject the Continental authorities 
‘‘are substantially in unison. Indeed I have been 


‘Sable to find no one that asserts this rule is other. 


‘‘wise; only one intimates an opinion to the con- 
‘*trary. I do not propose to quote these author- 
‘ities at length, Copious reference was made to 
‘*them by the learned Judge of the District Court, 
‘‘and I shall not repeat what he has said.’’ 17 
Blatch., 234. 


The brief prepared on behalf of Rollins, one of the 
appellants, for use in the motion to amend the Man- 
date which this Court refused to entertain and 
which it is presumed will be presented in the pres- 
ent argument prepared as it is with much learn- 
ing and ability, is noticeable for its entire failure to 
cite any Continental authorities; for its references to 
English decisions, admittedly insular and exclusive 
on this subject; and for its attempt to bring the 
present case within the rules applicable to principal 
and agentand common carriers. There is one curious 
exception in that brief ; its introduction of a decision 
by Judge Kane in the United States Court of the 
Eastern Dristict of Pennsylvania, analyzing with 
great vigor the whole subject of the law of the 
limited liability and insurance surrender in con- 
nection therewith. It completely covers all the 
ground, fits in the principles enunciated by Boulay 
Patig, and quotes with much effect the key notes 
struck by him. It seems strange that since its 
enunciation any legal mind could find doubt upon 
the subject. A few extracts are viven: 


‘* Tf the vessel has ceased to exist; if the wreck 
‘‘was complete and there is no longer property in 
‘* her or her remains for any one, the owner’s inter- 
“est is gone. He has nothing to surrender. There 
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‘is not a word in the Act abont the insurance 
‘‘moneys which he has received or might claim, 
‘* these are not his interest in the vessel. The 
‘* policy of insurance is a distinct independent sub- 
‘‘ject of property. No equity attaches upon the 
‘* proceeds of it in favor of third persons, unless 
‘* there be some contract, agreement or trust, to that 
‘‘ effect,’ * * * merely a personal contract 
‘* between the insurer and the insured, so the rights 
‘of action which flow from it in case of loss are 
‘* strictly personal also. It is not, it never was an 
‘* interest in the thing insured. In case of total loss 
‘* the rights of the assured to recover by force of it 
‘‘spring up and have their being only from the 
‘*moment when his interest in the thing has ex- 
‘*pired. But if even the vessel had continued to 
. the underwriters could 
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‘‘exist in specie 

‘* take no more under an abandonment and cession 

‘* than the assured had at the time of the loss, the 

‘ship in their hands would be liable, primarily 

‘* still for wages, and * * * hypothecations 

‘implied by the contract of affreightment, the 

“ surrender or transfer contemplated by the Act of 

‘* Congress, affects the underwriter nomore than did 

‘*the implied hypothecation. * * * It would 

‘‘ discourage insurances were we to deny to the 

‘‘ ship owner the benefit of the contract for which 

‘he has paid his premium; it would discriminate to 

‘* the disadvantage of the small capitalist who must 

‘* insure with third persons, in favor of the million- 

‘aire, whose extended means allow him to stand 

‘his ovn underwriter, and who not receiving the 

‘* amount of loss from some third person would not 

‘be called on to pay it over to the shipper; or to 

‘‘ the disadvantage of the prudent in favor of the 

‘“reckless.”” WATSON.» Marks. 2 Aner. Law Rec. lor 
The consensus of opinion on this question of in- | 

surance surrender is complete wherever it has 

hitherto presented itself in the courts of the United 

States. In addition to the cases above cited are the 

decisions of Judge Brown in the Eastern District of 
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Michigan, (The Peshtigo, 2 Flip. Cir. Ct., R. 406,) 
and of Judge Nelson in the District of Massachu- 
setts, inre steamship City of Columbus, as yet not 
reported. 


Third Point. 
Express1o Unitus rst Exciusrto ALTERIUS. 


The maxim finds full and forcible illustration in 
the language of this Honorable Court whenever the 
question of limited liability has come before it, and 
assuredly if the rule can ever accomplish exclusion, 
that result has been reached on the subject of insur- 
ance, and it has been excluded as a factor in or part 
of what determines the limitation of responsibility. 


A short paragraph from the language of the Court 
as each successive case came up or as necessity arose 
for expression op the subject, is here given. 


‘*So that it is evident that by this law the owner's 
‘* liability was co-extensive with his ‘nferest in the 
** vessel and its Jreight aud ceased by his abandon- 
‘* ment and surrender of them to the parties sustain- 
‘* ing loss.”’ 


Norwich Co. os. Wright, 13 Wal., 117. 


‘So far as the petitioner sought a limitation of 
‘* the owners liability, to the va/ue of the ship and 
‘* freight it was free from objection and ought to 
‘* have been sustained.’’ 

The Benefactor, 13 Otto., 245. 


‘* There is no reason in the world why the respon- 
‘*dents should not be decreed to pay the value of 


* the ships strippings and remnants into Court nor 


‘‘why such amount should not be distributed pro 
‘* rata among the claimants.”’ 


The Scotland, 15 Otto., 35. 
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‘“‘It has the freight money in its possession and 
‘its trustee is in a condition to gather up the rem- 
** nants of the vessel if it has not already been done. 
‘* The jurisdiction of the Court is not dependent at 
‘* all on the amount, but in the rightful possession 
‘‘ of that which is to be divided.”’ 


Ex parte Slayton, 15 Otto., 453. 


‘* We only make them liable when free from per- 
sonal fault for the value of their ship after the col- 
‘* jision, so that if the shipis lost their further lia- 
** bilty is extinguished.”’ 

The North Star, 16 Otto., 28. 


a. 
° 


‘* And, therefore, said Court having caused due 
appraisement to be had of the amount or value of 
the interest of said owner or owners respectively (7 
such ship or vesseland her freight for the voyage.’ 


a 
~~ 


- 
- 


a 
* 


Admiralty Rule, Supreme Court, 54. 


“On the proceeds of said ship or vessel and 
Sreight.” 


i. 
~~ 


Ibid., Rule, 55. 


‘* Having taken such jurisdiction and procured 
‘control of the vessel and freight, or their value, 
‘* constituting the fund to be distributed * * it 
‘* became the duty of all Courts before which any of 
‘* such claims were presented, upon being properly 
‘* certified of the proceedings, to suspend further 
‘* action upon said claims.”’ 

Providence & N. Y. Steamship Co. o. Hill Manf 
Co., 109 U. 8., 578. 

A reference to this last decision of this Honorable 
Court almost necessitates the following extract from 
the opinion, clearly and emphatically expressing 
the rule for the construction of the law of limited 
responsibility, and the proper practice in its adminis- 
tration. 

‘** Nevertheless the practical value of the law will 
“largely depend upon the manner in which it is 
‘‘ administered. If the Courts having the execution 
‘* of it administer it in a spirit of fairness, with the 
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‘view of giving to ship owners the full benefit of 
‘‘the immunities intended to be secured by it, the 
‘encouragement it will afford to commercial oper- 
‘‘ ations (as before stated) will. be of the last im- 
‘portance; but if it is administered with a tight 
‘Cand grudging hand, construing every clause most 
‘‘ unfavorably against the ship owner, and allowing 
‘“as little as possible to operate in his favor, the 
Jaw will be hardly worth the trouble of its enact- 
“ment. Its value and efficiency will also be greatly 
‘* diminished, if not entirely destroyed, by allowing 
‘** its administration to be hampered and interfered 
‘* with by various and conflicting jurisdictions.” 
Prov. & N. Y. 5. 8. Co., vs. Hill Manf. Co., 109 U. 
‘S., 589. 


~~ 


Fourth Point. 
FREIGHT AND PASSAGE MONEY. 


The Scotland carried neither passengers nor. 
freight to their destination (Reed. p. 15). No 
freight was received in advance except $11.50. 

The freight so paid belonged to the shipper. 
There was no freight earned and consequently none 
to surrender. 

The passage money was returned to or was ex- 
pended for the passengers, including the amount 
paid for their carriage by the Queen. Such pass- 
age money was not earned by the Scof/and and so 
does not come within consideration to be added to 
the value of her remnants. 


Howland +. Lavinia, Pet. Adm. Dec.,.126. 
Griggs v. Austin, 3 Pick., 20. 

Mulloy e. Backer, 5 East., 316. 

Moffat +. East Ind. Co., 10 East., 468. 
Watson vr. Duykinck, 3 John., 335. 

Lewis v. Marshall, 7 Mann. and Gran., 729. 
Gillan o. Simpkin, 4 Camp., 241. 


21 


Fifth Point. 


INTEREST. 


I. 
Interest on Decree from date of collision. 


Interest is not an incident of an admiralty decree. 


Hemenway ». Fisher, 20 How., 260. 


In the cases cited by appellant’s Counsel, in which 
interest is allowed as a ‘part of the damages, a 
great reason for it is the delay, for which the party 
on whom it was imposed was responsible. That is 
not so here. The payment claimed by the libel- 
lants was the value of the ship, freight and cargo. 
Respondent did not pay that and this Honorable 
Court decided it was right in refusing to do so. 
Under such circumstances there is no propriety in 
imposing upon respondent a penalty for a delay of 
payment, when such delay was caused by the ex- 
travagant and unfounded demands of libellants. 


Redfield’s Exr. vs. Iron Co., 110 U. 8., 174. 
Boyces’ Exrs. vs. Grundy, 9 Pet., 290. 


il. 


Interest on the costs in the District Court should 
not he allowed. 


No interest was allowed on such costs when 
the cause was decided and decree entered in 
the Cireuit Court, although libellants inserted 
it, it was stricken out; when they appealed to 
this Honorable Court from the decree of the Circuit 
Court, they made this refusal to allow interest on 
costs, a subject of appeal. (Original Record, page 
222, Fol. 468). The decree of the Circuit Court was 


wees 


affirmed so far as the question of interest on costs 
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was involved by the judgment of this Honorable 
Court, which, of course, entirely concludes the ap- 
pellants on that subject. 


Sixth Point. 


The decree of the Cirenit Court should be af- 


firmed with costs. 


JOHN CHETWOOD, 
Respt s Proctor: 


A. S. Supreme Cowt. 
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was involved by the judgment of this Honorable 
Court, which, of course, entirely concludes the ap- 
pellants on that subject. 


Sixth Point. 


The deeree of the Cirenit Court should be af- 
firmed with COSTS. 


JOHN CHETWOOD, 
Respt’s Preete: 
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Cnited States Supreme Court. 


JosEePH W. Dyer and others. 
Applts., 


rns, 


THE NATIONAL STEAM NAVIGATION | 
COMPANY. 
Respdt. 


Supplementary Brief on behalf of 
Respondent. 


The statute to be construed in thiscase is ‘*‘ An 
act to limit the liability of shipowners.”’ 

It declares that liability ‘‘ shall in no case exceed 
the amount or value of the interest of such owner 
in such vessel, and her freight then pending.’’ 

The rule of the general Maritime law was, ‘‘ The 
owners of ships are responsible for the acts of the 
master, but they become discharged therefrom by 
abandoning the ship and freight.” 


First. 


1. Much stress has been laid by the appellants upon 
the word ‘‘interest’’ in urging their construction of 
the statute, which demands that insurance be in- 
cluded as a part of the limited amount or value. 


4 * 
n't ay 
wt ‘o 


2 
Yet this court has held, in its decision of the main 
question in this case, that the rule of the statute 
and the admiralty rule were the same, and the word 
‘Sinterest’’ is not used in the admiralty rule, as 
there enunciated by this court (15 Otto 28, 29). 


2. Why try to twist away from its customary 
meaning a word so universally understood and so 
frequently used among ship owners as /nlerest, 
meaning simply the share which its holder owns in 
a ship, a half,a third, a quarter, or whatever it 
may be? Every day a merchant says, 1 have sold 
my interest in such aship. I have bought an in- 
terest in such a ship. Is his meaning not always to 
express a sale or purchase of a share greater or 
smaller in a ship? : 

‘‘A ship is usually conveyed by bill of sale 
or some writing of that nature to different 
persons in several and distinct shares, and, con- 
sequently, the several part owners thereby become 
tenants in common with each other of their respect- 
ive shares, each having a distinct, although indi- 
vidual, ‘nterest in the whole.” (Abbott on ship- 
ping, 97.) ‘*‘ Insurance by one part owner of aship, 
in his own name merely, is not applicable to the 
interest of the others.’’ (Phillips on Insurance, 
S 3d0, ) 


3. The language ‘‘ interest of such owner or own- 
ers respectively,’ in § 3 of the act of 1851, indicates 
that the intent of the Legislature was that interest 
should mean the separate share, while the condensa- 
tion in § 4283 of the Revised Statutes, although 
omittting the words ‘‘or owners respectively,”’ 
‘ship or,’’ in conformity with the methods adopted 
in the revision, has no significance sufficient to give 
to ‘‘interest” any changed meaning. ! 
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Second. 


1.. Puffendorf’s rule, as quoted in Potter's Dwar- 
ris on Statutes, page 133, says: ‘* That which 
helps us most in the discovery of the true meaning 
of the law is the reason of it, or the cause which 
moved the legislator to enact it. This ought not to 
be confounded with the mind of the law: for that 
is nothing but the genuine meaning of it; for the 
finding out of which we call in the reason of it to 
our assistance.”’ 


2. This Court says, in the City of Norwich, 13 
Wall., 121, * * * ‘*Wesee no reason why the 
fair, natural construction should not be given to the 
Act of 1851, which makes an equally broad applica- 
tion of the rule, and there is nothing in the reason 
of the thing that should lead us to evade such a 
construction. The great object of the law was to 
encourage shipbuilding, and to induce capitalists to 
invest money in this branch of industry.”’ 


3. Having thus expressed its opinion upon the 
reason and object of the law, will this Court now so 
construe it as to take away from a prudent capital- 
ist his immemorial right to insure himself for his 
own benefit, and to protect his investment in a ship; 
and that when such intention of the legislature, had 
it existed, were easily expressed, and when the lan- 
guage used can be given full meaning and effect 
without such construction, which of itself would 
work the contradiction of extending liability by the 
Statute in a new direction, while avowedly meaning 
and intending to limit it. . : 


Third. 


1. Appellants’ urgent appeal is to the primitive 
rigidity of the common law in its regulation of car- 
riers, holding them liable, except for acts of God 
and the public enemy, and appellants ask this Court 
to administer this gracious statute of exemption 
and encouragement to shipowners, according to this 
policy, ignoring the fact that even the then obnoxi- 
ous carrier in the very home of the common law 
has now been released from most of his original 
burdens, and is allowed by contract to exempt him- 
self from liability even for his own negligence. The 
same progress, away from the old doctrine, obtains 
in some of our own States, and notably in the State 
of New York, from the United States Courts sitting 
wherein, this present case comes up on appeal before 
this Court. | 


2. This Court, although holding in the Lockwood 
case that a broad exemption from liability for neg- 
ligence is void, has greatly modified and mitigated 
the position in which carriers stood under the com- 
mon law, and in a recent case has held that they 
may, by contract, limit the amount of their liability 
in case of damage, although caused by their own 
negligence. (Hart vs. Penn. R. R. Co., 112 U. S., 
331.) 


Fourth, 


Appellants urge as a consideration constraining 
the forced construction they would impose on the 


statute, the “rigid liability ’’ imposed by law and 


policy on the carrier ‘‘in respect to the acts of his 
agents and servants,’’ and yet it is the conceded in- 
tent and policy of the statute and the maritime 


5 
law te relieve the shipowner pro fanto from respon- 
sibility for the acts of his agents and servants, to 
wit: his captain and crew, and to modify in behalf 
of such owner the dectrine of respondeat superior. 


Fifth. 


‘* Relaxation” of the rule in respect of carriers 
by water is a very mild and inadequate expression 
for the total change of policy intended and effected 
by the English statute and onrown. This court has 
cheerfully recognized, emphasized and made effect- 
ual that change. The new policy has been heartily 
and logically administered and rules formulated, 
and an elastic practice adapted for its full develop- 
ment. 


Sixth. 


This Court, ‘‘ reasoning from grounds of public 
policy and imputing to Congress the intent to act in 
accordance therewith,’’ has fixed a time after the 
collision for determining the value of the ship as 
the limit of liability. A great advance in the ship- 
owner’s favor beyond the English statute, as con- 
strued by English courts fixing that time, im- 
mediately before the collision, and most significant 
on the question of insurance. 

If insurance were to be considered a part of sur- 
render value, the time to set logically for the ascer- 
tainment of value was while the ship was yet alive 
with the policy incidental so far as possible to the 
ship. 


ee a 


Seventh. 


Has this court ever decided that a carrier cannot 
be protected by insurance against loss which he has 
been compelled to pay consequent upon his want of 
diligence, and is the assumption of this negative by 
appellants quite safe ? 

The contrary has been held in the Federal Cireuit 
Courts. 

Rintoul v7. N. Y. Central R. R., 17 Fed. R., 9085. 

Carstairs vs. Mech. and Traders’ Ins. Co., 18 Fed. 
Rep., 473. 

Phoenix Ins. Co. ox. Erie & West’n Trans. Co., 10 
Biss. C. Ct., 18 


Eighth. 


1. These respondents are not wrongdoers ; this 
Court has so decided in this suit; the collision was 
without our privity or knowledge. We are innocent 
sufferers, protected, as we properly are, and legally 
may be, by insurance effected for our benefit. Appel- 
lants in the third subdivision of their 4th original 
point introduce, with much iteration the word 
‘‘ouilty.”? The ship may have been guilty—her 
navigators concededly were—but that gives appel- 
lants no right to the insurance money of the in- 
nocent, 


2. The statute saved to appellants a right of action 
against the actual wrongdoers (U. 8. Rev. Stat., 
S 4287). 


3. A plainly expressed statute cannot be diverted 
from its meaning, or defeated in its intent because 
wicked men, ready for crime, may possibly conspire 
to reap some benefit from it. The captain, under 
the temptation supposed, will be restrained by the 
desire of self preservation, by the apprehension of 
legal actions or criminal punishment. The logical 


~ 
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result of the one-sided reasoning introduced in this 
subject, when applied at large to insurance, would 
root it up entirely, because it is always a tempta- 
tion to barratry. 


Ninth. 


[t is conceded by appellants that policies of in- 
surance are not negotiable, and do not pass as inci- 
dental to the subject of insurance ; respondents con- 
cede that, if it be agreed between parties that in- 
surance should pass with transfer of property, it 
becomes incidental to the subject of property ; they 
can hardly go to the extent of conceding this, how- 
ever, on mere contemplation. It seems, however, a 
non sequitur that insurance effected by the owners 
of aship for their own benefit should be diverted to 
pay a lien on the ship for damages in consequence 
of a collision, and it would seem like begging the 
question to impute any such intent under such cir- 
cumstances. Appellants in this point stick to the 
mistaken position that negligence is imputable to 
the owners, and that they are not sufferers, and that 
it was they who inflicted the damage. 


Tenth. 


[t does not seem apparent that a party who has 
insured himself against a possible loss by reason of 
the mistakes ornegligence of his servants should be 
assumed to stand asa trustee for the benefit of some- 
body else who has also suffered a loss from the 
same mistakes or negligence, especially when the 
policy of the law is to extend protection under the 
circumstances to the master. 
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Eleventh. 


If there were any such relations as appellants con- 
tend for between the shipowners and the sufferers 
from a collision by the fault of the ship's navigators 
would there not be a correlative duty imposed upon 
the owners? Could they insure or not as they pre- 
ferred, would they not be bound in equity at least to 
insure for the benefit of the possible sufferers? Yet 
appellants concede to the owners freedom to insure 
or not. 


Twelfth. 


There is a mistake in the assertion that appellants 
have no knowledge: of the form of the policy effected 
by the respondents ; the Record, p. 13, shows that 
the loss was payable to the assured. 


Thirteenth. 


Why does not insurance itself solve the entire 
difficulty and meet all the equities. It isa business 
carried on ata profit, otherwise it would not exist. 
The innocent owner of the colliding ship may pro- 
tect liis investment, which possibly is his entire 
patrimony, by insurance; the owner of the ship 
collided with may protect his marine investment, 
by insurance. The collision occurs, the sufferer 
on each side gets what he paid for from the under- 
writers, who cannot complain when once called 
to respond by a loss, after premiums by the hun- 
dred received and enjoyed without any loss to pay. 


Fourteenth. 


The present case is simplicity itself. The Scotland 
gets her death blow in the collision which sinks the 
Dyer. She turns at once and makes for a port of 
refuge, and sinks before she reaches it. Remnants 
of wreck are saved. There is no subsequent collision 
involving other interests—there is no subsequent 
mischance or mistake in navigation to be considered. 
The literal application of the statute is easy, its con- 
struction is plain, and there are no equities appeal- 
ing to this Court to hesitate in such application or 
construction. 


Fifteenth. 


The decree of the Circuit Court should be affirmed, 
with costs. 


JOHN CHETWOOD, 


Proctor Respondent. 
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ARTICLE 216 (CODE DE COMMERCE). 


Tout propriétaire de navire est civilement respon- 
sable des faits du capitaine, et tenu des engage- 
ments contractés par ce dernier, pour ce qui est 
relatif au navire et 4 lexpédition. Il peut, dans 
tous les cas, s’affranchir des obligations ci-dessus, 
par abandon du navire et du fret. 


268.—Le droit romain, appliquant a la navigation 
le principe du droit commun, s était prononcé pour la 
responsabilité indéfinie et absolue. Actes, fantes, 
délits, quasi-délits du capitaine, tout réfléchissait 
contre le propriétaire et obligeait sa fortune entiere : 
Omnia enim facta magistri debet prastare qui eum 
preposuit ; alioguin contrahentes, decipientur. 
Arquum fuit, eum, qui magistrum preposuit, 
teneri, ut tenetur qui institorem taberne vel neqotio 
preposuit.? 


Ainsi, aucun doute ne pouvait s’élever, du moins 
sur les engagements contractés ‘par le capitaine. 
L’intérét des tiers avait paru le commander ainsi. 

Une pareille solution pouvait singuliérement 
entraver le développement de la navigation. Le pen 
d’essor du commerce maritime chez les Romains 
explique jusqn’a un certain point que leur legis- 
lateur ne se soit pas trop préoccupé de ce danger. 

Mais il n’en fut pas ainsi des nations commercantes 
de la Méditerranée. Ainsi voyons-nous le Consu/at de 
la mer restreindre la responsabilité des propriétaires, 
Il la limitait, méme pour les engagements du capi- 
taine, au navire et au fret, soit que le navire vint a 
périr, soit, qu’arrivé au port, sa valeur {fit insuf- 
fisante pour remplir ces engagements. 

Cependant le Nord et notamment la Suéde n’ac- 
cepterent pas cette régle. La loi du Wisbuy se con- 
forma au principe du droit romain, et, comme lui, 
consacra la responsabilité indéfinie. 


1L. 1, § 5, Dig. de Heereit. act. 
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ARTICLE 216 (CODE DE COMMERCE.) 


‘‘ Every shipowner is civilly responsible for the 
acts of the captain and held for the engagements 
contracted by him for whatever relates to the vessel 
and the voyage. He may in every case free himself 
from such obligations by the abandonment of ship 
and freight.”” (1 Bédarride du Commerce Mari- 
time, 324.) 


$ 268.—The Roman law applying to navigation the 
principle of the common law pronounced for respons- 
ibility unbounded and absolute. The acts, the 
faults, the crimes or quasi crimes of the captain all 
rebounded upon the shipowner and bound his 
entire property: Omnia enim facta magistri debet 
prestare qui eum preposuit; alioquin contrahentes, 
decipientur MAtquum fuit, eum, qui magistrum 
praposuit, teneri, ut tenetur qui institorem taberne 
vel negotio preposuit. Ibid. 328. 

In this way no doubt could arise, at least, 
upon the engagements contracted by the captain 
the interest of third parties seemed so to command. 
Such a solution was of singular power to fetter the 
development of navigation. The short flight of 
maritime commerce among the Romans explains to a 
certain point why their legislator was not greatly 
preoccupied with that danger. But it was not so 
among the commercial nations of the Mediterranean. 
So we see the Consulat de la Mer restricting the 
responsibility of shipowners. It limits it, even for 
the engagements of the captain, to the ship and 
freight, whether the ship perished, or whether 
arrived in port, its value was insufficient to fulfill 
those engagements. 

Nevertheless, the North, and notably Sweden, 
did not acce t that rule. Thelaw of Wisbuy con- 
formed to the principle of the Roman law, and like 
it sanctioned indefinite responsibility. 
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270.—L’ordonnance de 1681 avait done a faire un 
choix entre les deux systémes. Elle parut préférer 
celui du Consulat, puisque Varticle 2 du titre 8du 
deuxiéme livre, tout en proclamant la responsabilité 
du propriétaire, lui permit de s’en affranchir par 
Yabandon du navire et du fret. 

Mais alors naquit la question de savoir a quoi 
s'appliquait la faculté d’abandon. Ne se bornait- 
elle pas a la responsabilité des délits ou quasi- 
délits du capitaine’ Pouvait-elle comprendre celle 
naissant d’engagements contractés légalement par 
le capitaine / 

Valin, dominé par les principes du droit romain, 
s éfforcait de mettre lordonnance en harmonie avec 
cette législation. [1 enseignait done que la faculté 
de faire abandon pour se libérer de toute respon- 
sabilité ne pouvait étre admise qu’a. lendroit des 
obligations illicites du capitaine. Il est evident, 
disait-il, que s’il s’agit de dettes contractées par le 
capitaine pour cause qui ont r¢ellement tourné au 
profit du navire, alors que le navire arrive a bon port 
ou non, l’armateur ne peut se dispenser de payer. ' 

Emérignon tenait pour Tlopinion contraire. 
L’action en responsabilité, disait-il, ne compete 
contre les propriétaires que jusqu’a concurrence de 
Vintérét qwils ont sur le corps du navire. De sorte 
que, si le navire perit ou qu’ils abdiquent leur in- 
térét, ils ne sont garants de rien. On voit par-la, 
ajoutait-il, que l obligation ou les propriétaires sont 
de garantir les faits de leur capitaine, est plutot 
réelle que personnelle. Pendant le cours du voyage, 
le capitaine pourra, pour les nécessités du batiment 
prendre deniers su7 le corps, mettre les apparaux 
en gage, ou vendre des marchandises de son charge- 
ment (article 19, titre du Capitaine). Voila tout. 
Son pouvoir légal ne s’étend pas au-dela des limites 

1 Art. 2, titre des Propriétares. 
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$ 270.—The ordinance of 1681 had then to make 
a choice between the two systems. It appeared to 
prefer that of the Consulat since 2d article, 8th 
title, 2d book, while proclaiming the responsibility 
of the shipowner permitted him to free himself by 
abandonment of vessel and freight. Ibid. 329. 

Then arose the question, to what the power of 
abandonment should apply. Should it not be lim- 
ited to responsibility for crimes or quasi crimes of 
the captain? Could it comprehend that arising 
from the engagements legaily contracted by the 
captain ? 

Valin, dominated by the principles of the Roman 
law, forced himself to put the ordinance in har- 
mony with that legislation. He taught then that 
the power to make abandonment to free from all 
responsibility could only be admitted in the matter 
of the obligations of the captain illegally contracted. 
[It is evident, he said, that if it concerns debts con- 
tracted by the captain for things which have really 
turned out to the profit of the ship, then whether 
the ship arrives safely in port or not, the shipowner 
cannot absolve himself from payment. 

Emérigon held to the contrary opinion. The 
action to make responsible is not competent against 
the owners beyond the amount of their interest in 
the hull of the ship, so that if the ship perish or 
they surrender their interest they are guarantors 
of nothing. We see by that, added he, that the 
obligation upon the owners to guarantee the acts of 
their captain is rather real than personal. During 
the course of the voyage the captain can, for the 
necessities of the vessel, borrow money on the hull, 
put the apparel in pledge, or sell the merchandise 
of the cargo. That is all; his lawful power does 
not extend beyond the sides of the ship of which 
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du navire dont il est le maitre, c’est-a-dire adminis- 
trateur. Il ne peut engager la fortune de terre de 
ses armateurs, qu’autant que ceux-ci y ont consenti 
d’une maniére spéciale. ? 


271.—L’opinion d@’Emérigon avait prévalu dans 
la pratique, et cette pratique ne discontinua point 
sous empire du Code. On crut méme quwelle avait 
été formellement consacrée par larticle 216, que le 
législateur de 1807 avait concn en ces termes: Tout 
propriétaire de navire est civilement responsable des 
faits du capitaine, pour ce qui est relatif au navire et 
a lexpédition ; 

La responsabilité cesse par abandon du_ navire 
et du fret. 

On suivit, en conséquence, les anciens errements. 
Doctrine et jurisprudence se prononcait dans ce 
sens, lorsque la Cour de cassation vint condamner 
cette interprétation. Trois fois saisie de la question, 
elle décide trois fois que l’article 216, qui décharge 
le propriétaire d’un navire de la responsabilité civile 
des faits du capitaine, moyennant labandon du 
navire et du fret, ne concerne que ceux des engage- 
ments du capitaine qui résultent soit de sa faute, 
soit dun délit ou d’un quasi-délit, et non ceux 
qu’il a contractés légalement. 

La responsabilité dont on peut s’exonérer par 
Vabandon du navire et du fret, disait la cour de 
assation, est qualifi¢ée par la loi elle-méme de 
responsabilité cévile. Or, celle-ci n’ existe que pour 
les fautes, délits ou quasi-délits de celui qu’on 
emploie. Elle ne saurait s appliquer aux actes faits 
légalement dans l’exercice du mandat. La respon- 
sabilité est alors directe et positive, le mandant 
étant présumé avoir agi lui-méme. ? 

* Contr. a la grosse, chap. Iv, sect. x1. $$ 1 et 2. 

+ 16 juillet 1827 ; 14 mai 1833 ; ler juillet 1834. 
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he is master, that is to say, the administrator. He 
cannot involve the land fortune o®his owners except 
to the extent to which they have consented in a 
special manner. 


$271.—The opinion of Emérigon prevailed in 
practice and that practice did not discontinue 
under the empire of the Code. We believe, indeed, 
that it was formally established by article 216, 
which the legislator of 1807 expressed in_ these 
terms: Every shipowner is civilly responsible for 
the acts of the captain for whatever relates to the 
ship or the voyage. The responsibility stops with 
the abandonment of the ship and freight. It fol- 
lows, consequently, the ancient precedents. Prin- 
ciple and jurisprudence had pronounced for that 
meaning when the Court of Cassation came in to 
condemn this interpretation. Taking up the ques- 
tion three times, three times it decided that Article 
216, which discharges the shipowner from civil res- 
ponsibility for the acts of the captain upon condi- 
tion of abandonment of ship and freight only 
reaches those obligations of the captain, which are 
the result of his fault, be it a crime or quasi crime, 
and not those legally contracted. 

The responsibility from which it is possible to be 
exonerated by abandonment of ship and freight, 
said the Court of Cassation, is qualified by the law 
itself as civil responsibility. Now this only exists 
for the faults, crimes or quasi crimes of the employee. 
It does not apply to acts legally done in the exer- 
cise of the employment ; the responsibility is then 
direct and positive, the principal being presumed to 
have acted himself. Ibid. 330. 
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272.—L’arrét de la Cour d’ Aix, qui faisait l objet 
du pourvoi jugé le® ler juillet 1834, exposait avec 
netteté les motifs de se prononcer pour la respon- 
sabilité restreinte dans tous les cas. Aprés avoir 
rappelé la doctrine d’Emérigon, et constaté une 
parfaite identité dans les dispositions du Code et 
celles de l’ ordonnance, il concluait qu’on ne pouvait 
décider sous ’empire de celui-ci que ce qu’on ad- 
mettait sous autre; que cette doctrine était équi- 
table et juste; que ’armateur quiexpédie un navire 
sait trés bien qu’il peut le perdre, mais il n’a jamais 
entendu perdre autre chose ; 

Qu’en droit, on ne pouvait exciper des principes 
ordinaires sur le mandat, puisque la loi spéciale 
régle la position du capitaineet du _ propriétaire ; 
qu’on doit done sen référer exclusivement a ses 
dispositions ; 

Qu’en fait, le mandat du capitaine est bien dif- 
férent du mandat ordinaire; que le capitaine ne 
peut étre pris que dans une classe d’individus ; 

Qu’il contracte toujours en son nom et jamais au 
nom du propriétaire et comme son mandataire ; 

Que ses pouvoirs ne sont pas déterminés par les 
ptétendus mandants, mais uniquement par la loi; 

(Ju’ enfin, le capitaine est toujours premier obligé, 
le propriétaire-armateur nest que civilement  re- 
sponsable, tandis que, dans le mandat ordinaire, 
le mandataire n’est pas tenu, et le mandant est seul 
obligé ; 

Que, d’ailleurs, cette responsabilité civile ne doit 
sentendre que de l’absence de toute action per- 
sonnelle contre le propriétaire, méme pour les en- 
gagements légitimement contractés ; ce qui prouvait 
bien que abandon couvrait ceux-ci comme tous les 
faits illicites. 

Mais ces considerations Gchouérent. La Cour de 
cassation les repoussa en 1834, comme elle les avait 
repoussées en 1827 et en 1833. 
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$ 272.—The decision of the Court of Aix, which 
was the occasion of the appeal decided July 1, 1834, 
expresses succintly its reasons for pronouncing in 
favor of restricting liability in every case. After 
having recalled the doctrine of Emérigon and estab- 
lished a perfect identity between the provisions of 
the Code and the ordinance, it concludes that it is 
impossible to decide under the authority of the one 
except as admitted under the other; that the doc- 
trine was equitable and just; that the shipping 
merchant who sends out a ship knows very well 
what he can afford to lose, but has never understood 
that he was to lose anything else; that properly 
exception cannot be taken according to the ordinary 
rules of agency, since a special law regulates the 
positions of master and owner which must be re- 
ferred to exclusively for their disposal ; that, in fact, 
the agency of the captain is very different from the 
ordinary agency ; that the captain can only be found 
in a special class ; that he contracts always in his 
own name, and never in the name of the owner as 
his agent; that his powers are not determined by 
his alleged principals, but by the law ; that, finally, 
the captain is always first bound; that the outfit- 
ting shipowner is only civilly responsible, while 
in the ordinary agency the agent is not held and 
the principal is alone bound ; that, moreover, that 
civil responsibility ought not to be taken for 
granted, except in the absence of all personal right 
of action against the owner even for engagements 
legitimately contracted, which well proves that 
abandonment should cover these as well as all un- 
lawfal acts. But these considerations failed, and 
the Court of Cassation rejected them in 1834 as in 
1827 and 1833. Ibid. 331. 
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273.—Cette jurisprudence é¢tait on ne peut pas 
avantageuse aux capitalistes et aux chargeurs. Mais 
elle renfermait un danger si serieux pour les arma- 
teurs, qu’elle devait étre un obstacle au développe- 
ment de la navigation. Comment se résoudre, en 
effet, a contier la disposition de sa fortune entiére a 
la discrétion d’un capitaine, quelque habile, quel- 
que honnéte qu'il parut. 

Aussi ce troisiéme arrét fit-il naitre de telles ré- 
clamations que, dés 1839, un projet de loi était sou. 
mis au pouvoir législatif pour donner a Varticle 216 
Vinterprétation que la Cour supréme ne croyait pas 
pouvoir lui donner. Le besoin de se livrer a des in- 
vestigations nombreuses sur une question aussi 
grave fit d’abord retirer le projet qui fut représenté, 
discuté et adopté en 1841. 


I] n’est pas sans intérét de rappeler que les in- 
vestigations qui se portéerent’ sur les législations 
étrangeres constatérent que le principe de I’ éfficacité 
de labandon dans tous les cas é¢tait consacrée en 
Italie,qui se régissait par le Consulat de la mer, par 
le statut de Hambourg, par le Code de commerce 
des Pays-Bas, par la loi maritime de la Suede, par 
le Code du Dannemark :; : 


Que la distinction admise par la Cour de cassa- 
tion, écrite dans le statut de Wisbuy, se trouvait 
dans les Codes de commerce d’ Espagne, de Prusse 
et de Naples ; enfin, qu’en Angleterre et aux Etats- 
Unis, les précédents et les usages étaient dans le 
méme sens. 

L’example de ces deux derniéres nations prouve 
que cette distinction n’a rien d’absolument anti- 
pathique aux mceurs commerciales. Pourtant elle 
est devenue pour le commerce Francais l objet d’ une 
répugnance invincible. C’est ce que va nous ap- 
prendre |’exposé des motifs de la loi de 1841. 
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$ 273.—This jurisprudence was not any more to 
the advantage of capitalists or shippers, but it in- 
volved a danger so serious for outfitting shipping 
merchants that it became an obstacle to the devel- 
opment of navigation. How reconcile one’s self in 
effect to confide the disposition of his entire fortune 
to the discretion of a captain, however qualified or 
honest he might appear? Ibid. 333. 


Moreover, this third decision raised such com- 
plaints that from 1839 a proposed law was submitted 
to the legislature to give to article 216 the interpre- 
tation which the Supreme Court believed itself 
unable to give. The necessity to make numerous 
investigations upon so grave a question at first 
caused the withdrawal of the proposed law which 
was again presented, discussed and adopted in 1841. 
[It is not without interest to recall that the investi- 
gations which were carried into foreign legislation 
established that the principle of the efficiency of 
abandonment in every case was established in Italy, 
by the Statute of Hamburg, by the Code of Com- 
merce of the Low Countries, by the Maritime Law 
of Sweden, by the Danish Code; that the distinction 
admitted by the Court of Cassation written in the 
Code of Wisbuy is found in the Commercial Code 
of Spain, Prussia and Naples, and, finally, that in 
England and the United States the precedents and 
practice were similarly understood. The example 
of these two last nations proves that distinetion has 
nothing absolutely antipathetic to commercial cus- 
toms. Nevertheless, it became for French com- 
merce an object of invincible repugnance. This is 
what the disclosure of the reasons for the law of 
1841 teaches us. 
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274.—“On a prétendnu, disait le ministre, que 
les propriétaires de navires se trompaient sur leurs 
véritables intéréts. Si la mesure qu’ ils solicitent est 
adoptée, leurs capitaines, a-t-on dit, ne trouveront 
plus 4 emprunter en cours de voyage pour subvenir 
aux besoins du navire, ou, si l’on consent a leur 
préter, ce ne sera que par la voie onéreuse du con- 
trat.a la grosse. Ils auront, il est vrai, la ressource 
de vendre les marchandises pour se procurer des 
fonds, mais la perte retombera sur les chargeurs, 
puisque ceux-ci n’auront dautre garantie que la 
valeur souvent insuffisante du navire et du fret. 

“(u’on se rassure. La loi naura pas ces effets 

‘ désastreux. 

‘*Remarquons d’abord que tous les organes leganx 
du commerce réclament avec vivacité et persévérance 
la mesure sur laquelle vous étes appelés a délibérer. 
Les chambres et le conseil supérieur de commerce 
sont unanimes; les Cours royales consult@es se 
sont prononcés dans le méme sens, a une grande 
majorité. 

‘*Comment se fait-il que tant d’ hommes spéciaux, 
tant d’esprits éclairés fussent dans l’erreur, et que 
leur aveuglement fit poussé a ce point que, pour 
soustraire les armateurs a quelques chances trop 
onéreuses, ils vinssent provoquer une loi qui les j 
exposerait a ne plus troveer d’affréteurs / 


‘On peut étre également certain que les chargeurs . 
ne sont point sacrifiés par l’établissement d’ une ; 
régle en faveur de laquelle s’élévent les graves au- 
torités que nous venons d’indiquer. Les chambres 
de commerce, méme dans les ports de mer, comptent 
dans leur sein au moins autant de chargeurs que 
d’armateurs ; celles des villes de Vintérieur n’ont 
point parmi leurs membres des propriétaires de 
navires, et toutes, sans exception, tiennent le méme 
langage.” 
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$ 274.—‘* They pretend,”’ said the Minister, ‘*‘ that 
shipowners deceive themselves about their true 
interests. If the measure they ask is adopted, their 
captains, it is said, will not be able to borrow in the 
course of the voyage to provide for the necessities 
of the ship, or if people do consent to lend them it 
will only be in the onerous way of bottomry. They 
will have, it is true, the resource of selling their 
cargo to procure funds, but then the loss will fall 
on the shippers since they have no guaranty except 
the value, often insufficient, of the ship and freight. 
Let them reassure themselves ; the law will not have 
these disastrous effects. Ibid. 334 


‘* Let us first remark that all the legal organs of 
commerce implore warmly and perseveringly this 
measure upon which you are called to deliberate. 
The chambers and superior councils of commerce 
are unanimous. The royal courts consulted have 
pronounced to the same effect by a great majority. 


‘* How could it be that so many professionals, so 
many well informed minds should be in error, and 
that their blindness should be pushed so far that to 
deliver the shipowners from some too burdensome 
risks they want to promote a law which might ex- 
pose them to the entire loss of freighters ¢ 


‘‘Tt is equally certain that the shippers are not 
sacrificed by the establishment of a rulein favor of 
which the weighty authorities have asserted them- 
selves as we have indicated. ‘The chambers of com- 
merce even in the seaports embrace at least as many 
shippers as ship owners ; those of the towns in the 
interior have not among their members shipowners, 
and all without exception hold the same language.” 
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Le ministre avait raison d’ajouter que cette im- 
portante unanimité d’opinion, a qui tant de con- 
fiance est due, semblait rendre toute discussion im- 
possible. Cependant il n’en fut pas ainsi; mais 
opposition que le projet rencontra dans lune 
et autre chambre fut facilement vaincue. 

Sans doute, dans le but d’ éviter toutes difficultés, 
le projet de loi avait omis le mot civilement, mais il 
fut rétabli par la chambre des pairs, sur la proposi- 
tion de M. Persil. Mais les explications données par 
honorable pair ne permettaient plus l’interpréta- 
tion qu’en faisait nagnere la Cour de cassation. 
‘*L’armateur, disait M. Persil,ne peut étre indéfini- 
ment responsable des faits du capitaine. Par exem- 
ple, si celui-ci a commis a fait un act de piraterie, la 
loi ne pouvait Gtendre a l’armateur la peine que le 
Code prononce contre la piraterie, ce dont pourrait 
faire douter la suppression du mot civilement, son 
rétablissement ne fut consacré que pour dissiper ce 
doute.’’ 


275.—I1 résulte done de l’article 216 actuel que 
les propriétaires des navires sont responsables des 
faits de leur capitaine. Mais cette responsabilité, 
qu’elle se référe a des actes licites ou illicites, céde 
par abandon du navire et du fret. Dans aucun cas 
le capitaine n’a pu engager que le navire et son 
produit, qui seuls répondent de ses engagement. 


284.—Enfin le proprietaire condamné a toujours 
le moyen de se soustraire aux effets de sa con. 
damnation, en abandonnant le navire et le fret. La 
loi de 1841 a définitivement tranché toute contro- 
verse 4 cet gard; qu’il s’agisse d’un contrat, ou 
des conséquences d’un fait, d'une faute, dun délit 
méme, abandon du navire et du fret libére in- 
tégralement le propriétaire. 
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The Minister was right in adding that that im- 
portant unanimity of opinion to which so much 
confidence is due seemed to render all discussion 
impossible. Nevertheless, it was not so, but the 
opposition which the law encountered in either 
chamber was easily overcome. Without doubt to 
avoid all difficulties the word civi/ement was omitted 
from the proposed law, but it was replaced in the 
Chamber of Peers upon motion of M. Persil. How- 
ever, the explanations given by the honorable peer 
would permit no longer the construction lately 
adopted by the Court of Cassation. “ The outfitting, 
owning, shipping merchant,’ said M. Persil, 
‘cannot be responsible without limit for the acts of 
the captain. For example, if he commits an act of 
piracy the law cannot extend to such shipowner 
the penalty pronounced by the code against piracy ; 
that which the suppression of the word civilement 
left in doubt, its replacement was only adopted to 
dissipate that doubt.”’ 


$ 275.—The result then of article 216 is that ship 
owners are responsible for the acts of their captain. 
But that responsibility, whether it relates to lawful 
or unlawful acts, ceases upon the abandonment of 
the ship and freight. In no case is the captain able 
to bind more than the ship and its product, which 
alone are bound for his engagements. Ibid. 336. 


$ 284.—Finally, the shipowner condemned has 
always the means to release himself from the effects 
of the condemnation in abandoning the ship and 
freight. The law of 1841 has definitely put a stop 
to all controversy in that regard. Whether under 
a contract, or as the consequences of an act, a fault 
or a misdemeanor even, the abandonment of the 
ship and freight frees entirely the owner. Ibid. 347. 
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cas ou la perte du navire est le résultat d’une for- 
tune de mer. Elle n’est plus alors un obstacle a 
Pabandon, et le propriétaire poursuivi peut le 
réaliser encore, alors méme qui au lieu d’étre seule- 
ment innavigable, le navire anrait ét¢ englouti dans 
les flots. 

Il y a mieux encore dans cette hypothése, laban- 
don peut étre réalisé méme aprés le delaissement 
aux assureurs. Cette régle aujourd’ hui unanimement 
admise en doctrine et en jurisprudence, est fondée 
sur les caractéres et les effets respectifs de l’aban- 
don et du délaissement. 

Le premier n’est jamais translatif de propriété, ce 
qui en résulte est pour le propriétaire du navire la 
libération de toutes les obligations, de tous les faits 
contractés par le capitaine ou commis par lui ; pour 
les créanciers, c’est le cantonnement de leurs droits 
qui ne changent pas de nature et qui restent, aprés 
comme avant l’abandon, des simples droits de 
créance. 

Le délaissement, au contraire, confére aux as- 
sureurs la propriété des choses qui en font la ma- 
tiére. Mais cette propriété n'est transfCree que 
dans |’ état of elle se trouve au moment du delaisse- 
ment, et les assureurs, substitués au droit des pro- 
priétaires, se trouvent également substitués a toutes 
leurs obligations. 

La raison juridique de cette double substitution, 
c’est que par la réalisation du sinistre faisant I ob- 
jet de assurance, les assureurs prennent la place 
de ’assuré dés le commencement du voyage. C’est 
pour leur compte et a leurs risques et périls que le 
voyage est présumé s’étre accompli, que le navire 
a navigué, ils doivent donc satisfaire a toutes les 
charges dont cette navigation et ce voyage sont 
devenus Jlorigine. Ils répondent des faits du 


291.—Mais ce principe recoit exception dans le 
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§ 291.—But this principle (that there must be an 
object for abandonment) has an exception when the 
loss of the ship is the result of a sea risk. There is 
then no longer any obstacle to an abandonment and 
the ship owner may yet effect it even when instead 
of being only unfit for navigation, the ship shall 
have been actually swallowed by the waves. 
Ibid. 355. 


Even further, in this case the abandonment can 
be made after the surrender to the underwriters. 
That rule, to-day, uniformly admitted on principle 
and in jurisprudence, is founded upon the respect- 
ive character and result of abandonment and sur- 
render. The first is never a transfer of the property, 
the result of which for the shipowner is his libera- 
tion from all the obligations of all the agreements 
made by or acts committed by the captain ; for the 
creditors it is the putting together of their rights, 
which do not change in character and remain after, 
as before the abandonment, simple credit rights. 


The surrender, on the contrary, confers upon the 
underwriters the property in things of which it 
makes the subject. But that property is only trans- 
ferred in the state found at the time of the surren- 
der, and the underwriters substituted to the rights 
of the shipowners find themselves equally substi- 
tuted to all their obligations. The legal reason for 
that double substitution is that by the fact of the 
disaster insured against the insurers, take the place 
of the insured from the commencement of the voy- 
age. It is for their account and at their risk and 
peril that the voyage is presumed to have been ac- 
complished, that the ship has been navigated ; they 
ought then to satisfy all the charges to which that 
navigation and voyage have given rise. They re- 
spond, for the acts of the captain becomes theirs and 
are not able in their turn to free themselves from 
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capitaine, devenu le leur, et ils ne peuvent a leur 
tour se libérer des effets de cette responsabilité que 
comme l’assuré aurais pu le faire Ini-méme c’est- 
a-dire par l’abandon du navire et du fret. 

En réalité, donc, le délaissement ne fait que sub- 
stituer un débiteur aun autre, abandon arrivant 
aprés n’est que le moyen offert aux créanciers de se 
faire payer par le débiteur nouveau contre lequel 
ils ne sauraient recourir qu’apres abandon. Le dé- 
laissement n’occasionne done aucun grief, aucun 
préjudice aux créanciers, car la chose sur laquelle 
ils ont seulement a exercer leurs droits, ils la 
trouveront aux mains des assureurs dans Vlétat 
méme ou elle se serait rencontaée entre les mains du 
débiteur primitif, et ils pourront l’exécuter comme 
ils auraient pu le faire avant le délaissement. 

Le navire et le fret doivent done étre abandonnés 
aux créanciers. mais c’est la tout, et ceux-ci ne 
‘peuvent, dans aucun cas, exiger autre chose. Ainsi, 
si Je propriétaire du navire Gtait en méme temps 
propriétaire de la cargaison, il ne serait pas tenu 
d’abandonner celle-ci, les créanciers ne pourralent 
ni la saisir, nila faire vendre, tout ce qu’ils seraient 
fondés a exiger, c’est le fret que cette cargaison 
aurait eu a payer si elle avait été réalisGee par un 
étranger. Le prix de ce fret serait facilement établi 
par le cours de la place au moment du chargement. 


295.—Dans les observations que suscita la presen- 
tation du projet de loi de 1841, quelques Cours, 
notamment celle d’ Aix, demandait que labandon 
comprit, outre le navire et le fret, le montant de 
assurance que le propriétaire aurait contractée. 
Cette prétention. qui s’était déja produite devant 
les tribunauq,. avait été formellement condamné. 
L’assurance, avait dit la Cour de Rennes, est le prix 
de la prime payée par l’assuré, et ce prix ne peut 
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the results of that responsibility except as the 
insured could himself have done; that is to say, by 
the abandonment of ship and freight. 

In reality, then, the surrender has only substi- 
tuted one debtor for another ; the abandonment tak- 
ing place afterwards is only a means offered to the 
creditors to get their pay from the new debtor to 
whom they can only have recourse after the aban- 
donment. Thesurrender occasions then no trouble, 
no prejudice to the creditors, for the thing upon 
which alone they can exercise their rights, they 
will find in the hands of the underwriters in the 
same state in which it would be found in the hands 
of the original debtor himself, and they may pro- 
ceed against it as they might have done before the 
surrender. 


$294. * * * The ship and freight ought 
then to be abandoned to the creditors. But that is 
all, and these can in no case demand more. So if 
the shipowner was at the same time owner of the 
cargo, he would not be held to abandon this; the 
creditors could not seize it nor have it sold. All 
that they can demand is the freight which that 
cargo would have paid if it had been the property 
ofacwanger. © * '* Ine. BS 


$ 295.—In the discussions which the presentation 
of the proposed law of 1841 excited, some Courts, 
notably that of Aix, demanded that the abandon- 
ment should include beyond the ship and freight 
the insurance which the shipowner had effected. 
This pretension, which had been already produced 
before the Courts, had been formally condemned. 
“Tnsurance,’’ said the Court of Rennes, ‘‘is the 
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étre affecté a la garantie des obligations contractées 
par le capitaine, auxquelles la loi n’affecte expréssé- 
ment que le navire et le fret.! 

Quoi qu’il en soit, la proposition fut reproduite 
avec force a la chambre des pairs, Son adoption 
devait, disait-on, préserver les préteurs et chargeurs 
des conséquences d’un concert, entre le capitaine 
et ’armateur, désintéressé par l’assurance, pour em- 
prunter ou vendre des marchandises, a l’efflet de 
réparer un batiment sans valeur réelle. 

Mais cette proposition ne fut pas accueillie, 
opinion de la majorité, telle qu'elle résulte de la 
discussion, fut que les rapports é@tablis entre le 
propriétaire du navire et les préteurs ou chargeurs 
devaient demeurer tout-d-fait indépendants des 
contrats d’assurance que chacun d’eux pouvait 
passer ; que l’obligation d’abandonner le montant 
de assurance ne tendrait a rien moins qu’a inter- 
dire assurance du navire a Varmateur déja privé 
du droit de faire assurer le fret, car ce serait bien 
lui interdire cette assurance que de lui en retirer le 
bénéfice ; qu’un tel systéme rendrait la loi nouvelle 
stérile pour les armateurs. 

La crainte «’un coucert coupable entre the capi- 
taine et larmateur parut peu fondée; d’une part, 
en éffet, le propriétaire du navire, qui ne peut faire 
assurer le fret niles gauges des gens de mer, n’est 
pas completement désintéressé par l’assurance ; 
le fait-il, en faisant assurer le fret a Il’ étranger, il ne 
faut pas oublier que le concert frauduleux qu’on 
redoute ici entrainerait pour l’armateur une res- 
ponsabilité dont ilne serait pas permis de s’affran- 
chir par labandon du navire et du fret; car la 
fraude, comme on sait, fait exception a toutes les 
réglés ; une pareille fraude d’ailleurs constituerait 
une veritable baraterie, et il n’est pas permis de 


1 Rennes, 12 mai 1822. 
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price of the premium paid by the insured, and that 
price cannot be reached asa guaranty of obligations 
contracted by the captain, which the law expressly 
extends only to ship and freight.’” Nevertheless, 
the proposition was reproduced with energy in the 
Chamber of Peers. Its adoption ought to, it was 
said, preserve lenders and shippers from the conse- 
quences of combination between captain and outfit- 
ting owner, made indifferent by insurance, to bor- 
row or to sell cargo for the purpose of repairing a 
vessel without substantial value. But that sug- 
gestion was not entertained; the opinion of the 
majority as the result of the discussion was that the 
relations established between the shipowner and 
lenders or shippers ought to remain entirely inde- 
pendent of contracts of insurance which either could 
make. That an obligation to abandon insurance 
had no other tendency than to interdict insurance 
by the owner, already deprived of the right to in- 
sure freight, for it was, in fact, to forbid him to 
insure if the benefit of insurance was taken from 
him,’ and that such a system would make the 
new law sterile for shipowners. Ibid. 359. 

The fear of culpable combination between captain 
and owner appeared to have little foundation. For 
one thing, the shipowner, who cannot insure 
freight or wages, is not made indifferent by insur- 
ance. Were it so in effecting insurauce on freight 
abroad, it must not be forgotten that the fraudulent 
combination which is apprehended would draw 
down on the owner a responsibility from which he 
would not be suffered to relieve himself by the 
abandonment of ship and freight, for fraud, as all 
know, makes an exception to all rules. Such a 
fraud, moreover, would constitute a veritable act 
of barratry, and it is not permitted to suppose that 
a shipowner would willingly expose himself to the 
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supposer qu’un armateur vouliit s’exposer aux 
peines terribles que nos lois ont infligé a ce crime. 


296.—L’abandon a pour effets : 

lo De libérer le propriétaire du navire de la res- 
posabilité de tous engagements contractés ou en- 
courus par le capitaine, sans distinction entre l’em- 
prunt, la vente des marchandises et la faute, le 
délit ou le quasi-delit ; 

20 de libérer le capitaine lui-méme, toutes les 
fois qu’ayant contracté en sa seule qualité, il n’a 
pris aucune obligation personelle. Or celle-ci ré- 
sultant toujours de la faute du délit ou du quaisi- 
délit, le capitaine, auteur de l'un ou de l’autre, n’en 
reste pas moins obligé, malgré abandon ; 

80. De réduire les créanciers a unique faculté de 
poursuivre leur payement sur la chose abandonnée. 
Cet effet se produit d’ une maniére absolue, et envers 
tous. Ainsi l’abandon réalisG envers un créancier 
met le propriétaire a Vabri de toute action de la 
part de ceux qui réclameraient ultérieurement. I] 
n’existe plus pour eux qu’une action en qnelque 
sorte réelle, et ils ne peuvent exercer leurs droits 
que sur lenavire abandonné ou sur le prix de la 
vente qui en a été faite. 


ARTICLE 191—CODE DE COMMERCE. 


100 Le montant des primes d’ assurances faites sur 
le corps, quille, agrés et apparux, et sur armement 
et équipement du navire, dues pour le dernier voy- 
age ; i 

127.—On serait tenté d’en adresser un autre a 
Particle 191, celui d’avoir relégué au deuxiéme 
rang le privilége des assureurs qui conserve le prix, 
a défaut de la chose. Mais, en fait, cette conserva- 
tion n’offre aucun avantage ala masse privilégiée, 
hous verrons en effet sur article suivant que les 
priviléges, quels qu’ils soient, sont éteints par la 
perte de la chose et n’affectent jamais le montant de 
assurance. Cette masse ne pouvait dés-lors étre 
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terrible punishment which our laws inflict on such 
a crime. 


$ 296.—Abandonment has for effect, 

ist. Liberation of the owner from all responsibil- 
ity for engagements contracted or incurred by the 
captain, without distinction between borrowing, sale 
of cargo, or tort, crime, or quasi crime. 

2d. To liberate the captain himself whenever 
having contracted only as such he has taken no 
personal obligation. But incase of fault, crime or 
quasi crime, the captain remains no less bound, 
notwithstanding the abandonment. 

3d. To limit the creditors to the power to obtain 
payment from the thing abandoned. This result is 
absolute and general. So that the abandonment 
completed to the creditor puts the shipowner be- 
yond the reach of all proceedings on the part of 
those who might make further claims. There only 
exists for them an action in some sort, im rem, 
and they are not able to exercise their rights except 
upon the abandoned ship or her price, if sold. 
Ibid. 360. | 


ARTICLE 191, § 10 CODE DE COMMERCE. 


‘‘The amount of premiums of insurance effected 
on hull, keel, rigging and apparel, and upon the 
outfit and equipment of the ship, due for the last 
voyage.’’—(Bédarride, vol. 1, p. 66.) 


$ 127.—One might be tempted to address another 
(reproach) to article 191 that it relegated to the 10th 
ank the lien of the insurers who preserved the in- 
surance in default of the thing. But in fact that 
preservation offers no advantage to the body of 
lienholders. We shall see, in effect,in a follow- 
ing article, that the liens,whatever they may be, are 
extinguished by the loss of the thing, and never 
reach the amount of the insurance. That body, 
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grévée d’un droit qui ne lui profitera dans aucun 


cas. 


140.—Mais en général les navires sont assurés, et, 
en tas de sinistre, ’assureur doit tenir compte de la 
valeur qui leur aété assignée. Le montant de 
assurance se substitue donc a la chose. Les pri- 
viléges grevant celle-ci pourront-ils étre exercés sur 
ce prix { 

Nous avons déja cité an arrét de la Cour de Bor- 
deaux, du 28 janvier 1839,qui consacre I’ affirmative. * 
Mais cet arrét se contente d’admettre, sans le dis- 
cuter, le principe de la substitution du montant de 
Passsurance au navire. Il faut done  chercher 
tilleurs les motifs de cette opinion. Nous allons 
les trouver dans la doctrine que Valin enseignait 
sous empire de l ordonnance. 

Ce célébre jurisconsulte commence par rappeler 
un arrét du Parlement de Bordeaux, du 7 septembre 
1758, qui repousse cette substitution, par le motif 
qu’elle n’est autorisée par aucune loi. Il répond: 

‘‘T] est vrai qu’il n’en existe point pour ce cas 
précisément. Mais, dés que le privilége des four- 
nisseurs est formellement établi par les articles 16 et 
17 du titre xIv ci-aprés, quoi de plus naturel que de 
le transférer sur le produit de assurance du navire 
affecté a ce privilége, puisque, au fond, ce sont les 
choses qu’ils ont fournies et les ouvrages qu’ils ont 
faits au navire qui ont fait la matiere de l’assurance 
jusqu’a concurrence de la valeur qui leur était due ¢ 
‘Dans Ja réalité, le navire est représenté par le 
produit de assurance que lassureur doit payer. 
Si le navire n’efit pas été misen état de navigation, 
il n’aurait pas été assuré. Les fournisseurs et les 
ouvriers seront donc fondés 4 dire que c’est leur 
chose quia été assurée lorsque le débiteur a fait 
assurer le navire.!”’ 


* Supra no. 129 
1 Liv. ler, tit. 12, art. 3 
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then, could not be encumbered with a right which 
could profit them in no case. (160 Bédarride, vol. 
1, du Commerce Maritime. ) 

$ 140.—But usually ships are insured, and in case 
of loss the underwriter should account for the value 
assigned to him. The amount of the insurance 
takes the place then of the thing. The liens bur- 
dening this, can they operate upon that sum? We 
have already citeda decision of the court of Bor- 
deaux of January 28, 1839, which establishes the 
affirmative, but that decision admits without discus- 
sion the substitution of the insurance for the ship. 
We must seek elsewhere the motives for that 
opinion. We find them in the doctrine which Valin 
taught under the influence of the ordinance. 
Ibid. 177. 


That celebrated juris consult begins by re- 
calling a decision of the Parliament of Bordeaux, 
September 7, 1758, which rejects this substitution 
for the reason that itis not authorized by any law. 

He responds: ‘‘Itis true that none does exist on 
that precise point. Butsince the lien of supply 
men is formally established by articles 16 and 17 of 
title 14, hereafter what more natural than to trans- 
fer it to the product of the insurance of the ship 
affected by that lien, since, to go to the bottom, the 
articles which they have furnished and the work 
which they have done to the ship have created the 
subject of insurance up toa concurrence in value with 
the amount duethem. In reality, the shipis repre- 
sented by the insurance, which the insurer is bound 
to pay. Ifthe ship had not been put into a state 
for navigation it would not have beeninsured. The 
supply men and laborers will have ground to say, 
that it is their property which has been insured, 
when their debtor has insured the ship.” 


. 
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L’aven fait par Valin, qu’aucune loi n’autorise 
la substitution pour laquelle il se prononce, enléeve 
a son opinion tout caractére juridique. En effet, 
Valin n’enseigne-t-il pas lui-méme que la matiére 
des priviléges est de droit @troit ; qu’il n’est pas 
permis de raisonner par analogie. I] suffirait done du 
silence gardé par la loi, pour exclure toute idée de 
privilége sur le montant de l’assurance. 

Sans doute le prix est équivalent de la chose, il 
la représente méme complement en cas de vente, 
mais pourquoi? Parce que la chose n’a pas cessé 
d’exister; que les créanciers la suivent dans les 
mains mémes de l’acheteur, ils peuvent l’y saisir, et 
leur privilége sur le prix n’est que la conséquence 
du privilége existant sur la chose, jusqu’apres leur 
payement. La différence donc, dans l’hypothése 
d’une vente et dans celle que nous examinons, est 
capitale. Dans l'une, Jachose existe. Elle a péri 
dans l’autre. Comment le-résultat  serait-il le 
meme ¢ 

Ce qui se réalise d’ailleurs dans le cas d’un im- 
meuble, peut-il se produire dans lhypothése d’un 
objet particulier? Non, dit Emérigon. Dans ce 
cas, le prix ne succéde pas a la chose: Jn particu- 
laribus pretium non succedit in loco rei. Les 
auteurs nombreux qui l’ont ainsi admis, de Luca, 
Fabert, Dupérier, se fondent sur divers textes de 
droit. Il suit de ce principe que si ’acheteur a qui 
on a fait crédit a revendu aussi a crédit la mar- 
chandise achetée et qu’elle ait cessé d’étre extante 
et en nature, le vendeur primitif n’a aucun privilége 
sur le prix dai par le second acheteur, quoique ce 
prix procéde de la chose qui lui avait 4té propre et 
dont il n’a pas été payé. Telle était la jurispru- 
dence constante du parlement d’ Aix. A plus forte 
raison, les fournisseurs et les ouvriers n’ont point 
de privileges sur les assurances d’un navire qui ne 
leur a jamais appartenn, ‘‘Car, comme dit Cujas 
sur la loi 6, Dig. $38, Comm. divid., il n’y a rien 
d’essentiellement commun entre le droit de gage et 
le droit de propriété: Nihil commune habet pignus, 
cum dominio.” 
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The admission by Valin that no law authorizes 
the substitution for which he declares, takes from 
his opinion all judicial character. In effect, does 
not Valin himself teach that the matter of liens is 
of strict law, that it is not permitted to reason from 
analogy? The guarded silence of the law should 
suffice then to exclude all idea of lien upon insur- 
ance. 


Without doubt the price is the equivalent of the 
thing ; it even repregents it completely in case of 
sale. But why? Because the thing has not ceased 
to exist ; the creditors follow it into the very hands 
of the buyer; they can seize it there and their lien 
on the price is only the consequence of the lien ex- 
isting on the thing until their payment. The differ- 
ence, therefore, between the hypothesis.of a sale 
and what we are examining is capital. In one case 
the thing exists. It has perished in the other. 
How could the result be the same ¢ 

That which happens otherwise in case of a fixture 
is it possible to bring about in the case of a chattel ? 

No, says Emérigon; ‘‘In that case the price does 
not succeed to the thing. Jn particularibus 
pretium non succedit in loco rei. Numerous auth- 
ors who have admitted this—De Luca, Fabert, Du- 
périer—establish themselves upon divers texts of 
law. It follows from this principle, that if the 
buyer on credit has resold on credit the merchan- 
dise bought, and which has ceased to be extant, the 
original vendor has no lien on the price due by the 
second buyer, although that price proceed from the 
thing which has been his property, and for which 
he has not been paid. Such are the constant pre- 
cedents of the parliament of Aix. For a much 
stronger reason, the material, men and workmen 
have no lien upon the insurance of a ship which 
has never belonged to them; for, as says Cujas, 
sur la loi, 6, Dig. §. 3, Comm. divid. ‘There is 
nothing essentially in common between the right of 
pledge and the right of property. Nihil commune 
habet pignus, cum dominio.’ ”’ 
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On pourrait objecter qu’Emérigon raisonne en 
droit commun, mais application de ce droit ala 
matieére commerciale n’est repoussée que lorsque la 
loi spéciale ou usage déroge a ses dispositions. 
Or, de Paveu méme de Valin, cette loi spéciale 
gardant le silence sur la matiére, celle ci se trouve 
forcément sous l’empire des principes rappelés par 
Emérigon, dont voici la conclusion : 

‘*En un mot, lordonnance de 1681 n’accorde aux 
ouvriers et fournisseurs le privilege que sur le 
navire, par conséquent ils n’ef ont aucun sur les 
assurances. Sile navire était représenté par l’as- 
surance, il faudrait que les priviléges sur les 
sommes assurés fussent accordés aux matelots et a 
tous les autres créanciers dont il est parlé dans 
Varticle 16, titre de la saisie. Par ce moyen Il’ objet 
de assurance serait manqué.! 

Cette derniére considération est décisive, et il est 
évident qu’on devrait dévider en faveur de lun ce 
qu’on admettrait dans lintérét de autre. La loi 
ne distingue les privileges que par le rang qu’elle 
leur assigne, mais on ne pourrait, chacun venant a 
ce rang, leur contester l’identité d’effet. D’ailleurs, 
est-ce que les préteurs ne pourront pas dire ce que 
Valin met dans la bouche des fournisseurs: Sans 
notre argent le navire n’étant pas en état de naviguer 
n’aurait pu étre assuré. Lors done que notre 
débiteur a contracté une assurance sur le navire, 
c'est notre chose qu’il a assuré. 

Le systéme de Valin, indépendamment de ce 
qu’il n’a aucun fondement, conduirant done a une 
inégalité choquante, si on le réduisait aux fournis- 
seurs et ouvriers. Mais en l’étendant a tous les 
privilégieés, on méconnait l objet de assurance ; on 
rendrait inique le classement au dixiéme rang de la 
prime due pour cet objet. Elle aurait da étre 
placée immédiatement avant le privilége des gens 
de mer, si elle avait réellement pour but de conser- 
ver le gage commun. 

Contrats a la grosse, chat. 12, sect. 8. 
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They might object that Emérigon reasons accord- 
ing to the common law, but the application of that 
law to commercial matters is only rejected when a 
special law or usage withdraws it from its provi- 
sions. Now by Valin’s own admission, the special 
law being silent on this matter, it is of necessity 
forced under the control of the principles recalled 
by Emerigon, the conclusion of which is as follows: 


‘*In a word, the ordinance of 1681 accords to 
workmen and material men a lien only on the ship ; 
consequently, they have none on the insurance. If 
the ship were represented by the insurance, it must 
be that liens should be accorded to the sailors and 
all other creditors spoken of in article 16 under the 
title of Seizure: by this means the object of in- 
surance would be lost.”’ 


This last consideration is decisive, and it is evi- 
dent there should be a decision in favor of one sim- 
ilar to that permitted in the interest of the other. 
The law does not distinguish liens except by the 
order assigned to them, but it is impossible, each 
coming in its order, to dispute the identity of the 
result. Besides, cannot the lender say what Valin 
puts in the mouth of the material men, without our 
money the ship, not being in a state for navigation, 
could not have been insured ¢ Then when our debtor 
has effected insurance on the ship, it is our prop- 
erty which he has insured. 


The system of Valin, independently of the fact 
that it has no foundation, would conduce to a 
shocking inequality if confined to the material men 
and laborers. But in extending to all the lienors, 
they misunderstand the object of insurance. They 
would make an unrighteous classification in the 10th 
rank of the premium due for that object. It 
should have been placed immediately before the 
lien of captain and crew, if its real object was to 
preserve a co1amon pledge. 
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Aussi, est-ce opinion d’ Emérigon qui a prévalu 
dans la doctrine moderne, consacreée notamment 
par un arrét d’ Aix, du 26 mai 1818.! 

Une des conséquences que Valin déduisait de son 
systéme était la faculté pour les ouvriers et fournis- 
seurs de sommer le propriétaire de déclarer s’il 
avait ou non fait assurer; et, en cas de négative, de 
se faire autoriser a assurer pour son compte. Le 
rejet du systéme entraine celui de ses conséquences. 

Les ouviers et fournisseurs peuvent aujourd’hui 
s’ opposer au départ du navire, le faire saisir méme 
pour étre payé de ce qui leur est di. Sils n’ont 
pas usé de ce droit, s’ils ont laissé le navire aban- 
donner le port sans réclamation, ils ont par cela 
méme accepté les dispositions prises par l’armateur. 
L’assurance n’est qu’un acte de administration de 
sa propre chose, que nul, pas méme les tribunaux, 
ne sauraient le contraindre a accomplir contre sa 
volunté. 


, ~~" aseimieads t. 1, p. 13; Pardessus, No. 957; Delvincourt, t. 
1, p. 186. 
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That also is the opinion of Emérigon, which has 
prevailed as a modern doctrine, perpetuated notably 
by a judgment at Aix, May 26, 1818. 


One of the consequences which Valin deduced 
from his system was a power in the workmen and 
material men to summon the shipowner to declare 
whether or not he had insured, and in case of a 
negative to authorize them to insure for his account. 
The rejection of the system drew on the rejection of 
its consequences. The workmen and material men 
to-day can prevent the departure of the ship, can 
seize her to be paid what is theirdue. If they have 
not used this right, if they have let the ship go 
without claiming it, they have by so doing accepted 
the disposition made by the owner. Insurance is 
only an act of administration by him of his own 
property which nobody, not even the Courts,should 
be able to compel him to do against bis will. 


Lf Saga Bie 


SUPREME COURT OF THE UNITED STATES. 


JosEPH W. DYER ET AL. 


AGAINST ‘. # 
7 - No. 1159. 


THe NATIONAL STEAM NAVIGATION 
(COMPANY. 


It is hereby stipulated that this cause may be ad- 
vanced on the calendar under subdivision 4 of Rule 
26 as a case once adjudicated by this Court upon the 
merits, and again brought up by appeal, and that this 
case be set down for argument on Wednesday the 10th 
of December, 1884. 

Dated New York, November, 1884. 

(Signed) JOHN CHETWOOD, 
Proctor Respondent. 


SUPREME COURT OF THE UNITED STATES. 


JOSEPH W. Dyer ET AL. 


AGAINST : Pe 
No. 1159. 
THe NATIONAL STEAM NAVIGATION 

COMPANY. 


And now comes the libellant and moves this Court 
that this case, once heard on its merits, may, pursuant 
to the annexed stipulation and in accordance with the 
rules of this Court, be advanced on the calendar and 
set down for argument on Wednesday the 10th day of 
2 December, 188-4. 

Dated New York, November 15, 1884. 
JAMES C. CARTER, 
Attorney for Libellant and Appellant. 
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SUPREME COURT OF THE UNITED STATES. 


Tue NATIONAL STEAM NAVIGATION CoMPANY | 
vs. 


JosSEPH W. Dyer ef ai. | 
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Brief submitted by leave of Court by counsel for Jens Thom- 
messen and Julius Smith, of Arendal, Norway, libellants, in an 
action in the Cireuit Court, of Thommessen v. Whitwill (reported 
12 Fed. Rep., 891), upon the question of taking proof of the in- 
surance effected on the injuring vessel, in proceedings to limit the 
liability of its owners for consequences of collision at sea. 

These libellants, in submitting this brief, desire to suggest to 
the Court, that in the aforesaid action, in which they are parties, 
various distinguishing facts have superadded other questions to 
the general proposition now under consideration. That the insur- 
ing of all interests that should appertain, the peculiar risk assumed, 
the vesting of libellants’ right anterior to the final casualty, the 
abandonment to underwriters, and the subsequent legal proceed- 
ings, together constitute equities in their behalf which, perhaps, 
are superior to those now disclosed by the petitioners in the case 
at bar. | 


The question of subjecting an insurance upon individual inter- 
ests to the supposed claims of third persons, is often disposed of 
by saying that a purely personal indemnity enures to the sole 
benefit of the party contracting for it. If the equities are on the 
side of the insured, this is clear, beyond discussion. Ordinarily, 
therefore, a defendant who is a wrongdoer, cannot defeat or re- 
duce the plaintiffs claim, because the injured party has obtained 
ful! indemnity by means of insurance. 
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Where the shipowner invokes the favor of the law to liber- 
ate him from a just burden of payment of damages, for the 
acts inflicted by his vessel, under control delegated to servants of 
his selection, the equities preponderate in favor of the injured 
party. The exoneration sought is of grace, and not of right. 
The decisive fact that the law has shut off the remedy save 
against the owner’s interest in the res insured, would seem to 
strengthen the equities of the claimant of damages. 

The statement of the question depends on the terms of the 
statute limiting liability. With the foreign statutes, which speak 
only of vessel and freight as a material object, the inquiry is 
whether this ves can, for any purpose, be deemed to have survived 
its physical destruction in the form of insurance money paid 
to the owner. Under a statute which expressly correlates the 
owner's liability to his proprietary interest, the point is whether 
that interest is entire and indivisible. Does the law intenda 
transfer or valuation of the proprietary interest in vessel and 
freight which shall allow the defending owner at the same time 
to reserye that interest undiminished for the purpose of collecting 
and holding insurance ? 

Whatever be the relative priority of the creditors and claimants 
upon the vessel, little is hazarded in asserting that the equity of the 
claimant of damages for collision is superior to any demand upon 
the vessel antecedently acquired. Conditions fully securing the 
creditor may be imposed, when money, labor or supplies are vol- 
untarily advanced to the vessel. The doctrine of the maritime 
community of vesseland cargo also operates to subordinate the 
claims of the latter, in event of collision occurring after ,the cargo 
is laden on board. Instances of the recognition of any class of 
ship-creditor’s claims as equitably entitled to the shipowner’s in- 
surance are,therefore, strictly in point upon the question of dama- 
ges by collision, and, it is confidently maintained, admit of the 
a fortiori argument when adduced in the present petitioner’s 
behalf. 

A somewhat discursive citation of authorities will be therefore 
permissible, in view of the novelty of the question in this Court, 
and the wide range of argument accorded tothe subject in foreign 
tribunals. 
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I—French Authorities. 


M: Auguste Laurin, in a note to his edition of the posthumous 

work of M. Cresp (Cours de Droit Maritime, Paris, 1876-1878), 

- discusses incidentally the question whether a lien (privilége) or 

hypothecation can be exercised upon the insurance money re- 

ceived by the debtor after destruction of the res. Having referred 

to the maxims applicable according to the civil law, he continues, 
vol. 1, p. 182: 

‘*The question whichsour subject concerns had in times past divided 
Valin and Emerigon. ‘The former conceded without difficulty that the 
privilége should be transferred from the res to the indemnity of insurance, 
which, according to him, was a natural and necessary representation [la 
représentation naturelle et forcée| (Valin sur lart. 3, titre XII, liv. I del 
Ord, t. I, p. 316). Emerigon argued the contrary from the absence of a 
formal statute, and the aforesaid rule, nemo in re particulari. (Emerigon, 
’ Contrats a@ la grosse, chap. XII, sect. 7, t. IL p. 585 et seq.)” 


t | Weare referred, therefore, for the starting point of this question 
to the two famous commentators whose divergencies of opinion 
are the source of so many controversies in maritime law. 


! 
A The above cited text of Valin, (1695-1765)is from his Vowveau 
Commentaire sur l ordonnance de la Marine, published in 1760, 
The inquiry considered by him was whether, in case of the loss 
of aship insured, the material men who held liens against her 
| were entitled to the same lien on the insurance. After saying that 
the material men may make claim against the owner, reserving 
their privilege upon the ship, Valin proceeds as follows, Vol. L., 
p. 316; 
‘** Moreover, when the solvency of the shipowner becomes doubtful, they 
demand that he should declare whether he has had the ship insured and to 
what amount, and that he shall deposit the policy of insurance with the 


Clerk of the Admiralty, to the effect that in case of loss of the ship they 
may hold the privilege of their debts upon the insurance recovered.” 


CO ALPE A oe 


Again : 


‘* If the owner has really procured insurance, I have no doubt at all that 
in case of loss of the ship these same privileged creditors have the right 
to hold their privilege on the product of the insurance.” 
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And again, he refers to a contrary decision by Parliament of 
Bordeaux, Sept. 7, 1758, where he says: 


** This privilege which I give by the law to material men and workmen, 
by transmission or subrogation, upon the product of the insurance, was re- 
jected, on the principle that there is no law which authorizes this transfer 
of privilege, and that every privilege must be founded on some law. 

‘** Tt is true that there is none for this precise case, but since the rights of 
material men and workmen are formally laid down by Articles 16 and 17 of 
Title 14 (infra), what is more natural than to transfer these rights over to 
the insurance moneys on the vessel to which these rights attach, since in 
fact it is the things furnished by the material men and the work performed 
upon the vessel which form the subject matter of the insurance, at least to 
the extent of their claims against the vessel ? In reality, the vessel is rep- 
resented by the insurance money which the insurer has to pay. If the ves- 
sel hai not been put into seaworthy condition, it would not have been 
assured ; material men and workmen, therefore, have a right to say that it 
is théir property which was insured, when their debtor has insured the ves- 
sel. And in the same way that no specific statute is necessary to transfer 
the lien of the vendor of timber to the staves into which it has been made, 
or of the vendor of wine to the distilled liquor manufactured therefrom, and 
so on ; 80, it does not need any express law to transfer the lien of material 
men and workmen to the insurance money on the vessel. 

‘* Moreover, the interests of trade are intimately connected with this 
question, inasmuch as the cutting off of this lien would cause material men 
and workmen to give no more credit to shipowners and ship-chandlers. 
Now, if this were the custom, how often would the fitting out of vessels fall 
through ? 

‘* Further, what injury can the transfer of this lien work ? And, on the 
other hand, where would be the justice of taking away from them the right 
to a lien on the insurance, so that the other creditors of the bankrupt ship- 
owner may profit by it, or the shipowner himself, in case he has arranged 
with his other creditors ? 


* x - x * * * * 


‘‘ This decision is still more noticeable, inasmuch as it comes from the 
Parliament of Bordeaux, where it is a maxim that the price of a thing 
stands for the thing itself to such an extent that the vendor of personal 
property preserves his lien on the purchase money which is found to be 
still due by a second buyer. (Lapeyrere, Letter P., No. 129; see also Notes.) 

“ The application is so natural of this case to that of the insurance of a 
vessel to which the liens of supply men, material men and workmen attach, 
that it is not perceived in what the reason of a difference lies ; for, in fact, 
the insurance money represents the vessel as exactly as the purchase money 
of a thing represents that thing. It is true that this ruling of the Parlia- 
ment of , See is not generally followed throughout the country; but 
equity none the less demands that the lien of material men and workmen 
should be transferred to the insurance money recovered on the vessel, since 
it is really their property which has been insured, through the insurance of 
the vessel, its tackle, apparel and furniture. 
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‘* This at the same time concurs with the argument drawn from the rule 
that personal property cannot be followed when it is out of the possession 
of the debtor; for if it be true that the insurance money represents the 
vessel, it is also true to say that the vessel is still in the possession of the 
debtor, as the result of this subrogation. 

‘* For the same reason it cannot be made an excuse (moyen) that the ves- 
sel has been wrecked or captured by enemies, since the insurance money 
brings back matters to the same condition as if the vessel had arrived 
safely. 

‘TI will acknowledge, however, that arguing de apicibus juris, the posi- 
tion of material men and workmen presents some difficulty ; but certainly 
equity is with them, as well as the best interests of maritime commerce.” 


Emerigon (1714-1785), writing in 1784, dissented from this opin- 
ion of Valin. His chief ground of objection (aside from the 
maxim already cited) was as follows : 

‘If the ship were represented by the policy, it would be necessary that a 
privilege On the policy should be given to the seamen and to every other 
creditor mentioned in Art. 16. By this means the purpose of insurance 
would be destroyed. If the effects lost were represented by the sum in- 
sured, the insurance would be represented by a reassurance, but we have 
seen that the first insured has no direct action nor privilege on the reinsur- 
ance. Thus the transfer or subrogation of which M. Valin —_ is not 
admissible.” Contrats a la Grosse, Ch. 12, sect. 7, § 2, Hall’s Translation, 
Baltimore, 1811, pp. 255, 256. 


This controversy, dividing the French jurists, M. Laurin tells 
us in the note cited, continued after the Code of Commerce went 
into operation, which, containing no express enactment on this 
subject, left the matter open for the application of general equita- 
ble principles. 

2ardessus (1772-1853), in his Cours de Droit Commercial, pub- 
lished in 1813-1817, was in favor of including the insurance in the 
abandon required to discharge the shipowner by Art. 216 of the 
French Code of Commerce. The precise language used by him in 
the first edition of that work is not now accessible, but the second 
edition (Paris, 1821,) is believed to have been unchanged on this 
point. In this edition Pardessus contented himself with a state- 
ment of the principle in almost the exact words of the Prussian 
law. At n. 663 he said: 


Si ces choses avoient été assurées If the thing had been insured, he 
il devroit abandonner aussi ses | should have also abandoned his 
droits contre les assureus. rights against the insurers. 
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In later editions he departed from his usual mode of concise 
statement, and amplified his views, and assigned his reasons as 
follows—Part IV., title 11, ch. IIL, $2: 


‘‘L’armateur devant délaisser le 
fret, nous pensons que s'il l’avait 
touché en tout ou en partie, par 
avance, il devrait en rapporter le 
montant: et s'il était chargeur de 
quelques marchandises, il.en devrait 
compter le fret a dire d’experts. 
Nous sommes méme porté a croire 


que si le navire était assuré, les cré- | 


anciers & qui l’abandon est fait 
auraient le droit d’exiger le montant 
de l’assurance, par le méme motif 

ui nous a fait dire, n. 271, que 
l’acquéreur d’une chose assurée avait 
droit au prix da par l’assureur, en 
cas de perte ; en effet l’abandon est 
une translation de propriété, une 
dation en payement.” 


~ 


The owner having to abandon the 
freight, we think that if he has re- 
ceived it in whole or in part, in ad- 
vance, he ought to return the 
amount, and if he has loaded some 
of the cargo he ought to account for 
the freight according to the opinion 
of experts. We are also brought to 
believe that if the ship was insured, 
the creditors, to whom the abandon 
is made, will be entitled to exact the 
amount of the insurance for the 
same reason which we have stated at 
sect. 271, that the acquirer of a 
thing insured has a right to the price 
due from the insurer in case of loss ; 
in effect the abandon is a transfer of 
the property, a giving in payment. 


In the prior chapter, No. 271, above referred to for the grounds 
of his position, the author having alluded to buyer’s right to use 


the name or signs of the vendor, adds: 


$4: 

Il ya beaucoup moins de doutes 
pour décider gue si l’on vend un 
objet assuré, l’acheteur jouit des 
effets de l’asurance, parce qu’il serait 
contraire a la nature de ce contrat, 
que l’un efit les risques et l’autre 
profitat de la réparation de ces 
risques, parce que d’ailleurs, le ven- 
deur qui se serait réservé le prix 
d’assurance, en cas de perte, se trou- 
verait étre assuré pour des choses 
dont il n’est plus propriétaire. Mais 


ce principe, incontestable dans les 
rapports entre le vendeur et ache- 
teur, peut étre considéré sous un 
autre point de vue, dans les rapports 
entre l’assureur et celui qui achéte 
la chose assurée. Nous l’examinerons 
dans le titre ix de cette partie. 


——— 


Part. lil., title 1, ch. 1, 


There is much less doubt in de- 
ciding that if a sale is made of an 


_ article insured, the purchaser shall 


enjoy the proceeds of the insurance, 
for it would be inconsistent with the 


nature of the contract, that one 
| should bear the risks, and another 


profit by the reparation for those 
risks ; for otherwise the vendor who 
should reserve the insurance in case 
of loss, would be found to be insured 
for property of which he is no longer 
owner. But this principle, incon- 
testable in the relations between 
buyer and seller, may be considered 
in a different point of view, in the 
relations between the insurer and the 
buyer of the thing insured, which we 
shall examine under title ix. of this 
part. 
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Boulay-Paty (1763-1830) in his Cours de Droit Commercial is- 
sued in 1822, held a contrary view, following Emerigon, whose 
Contrats d la Grosse he edited in 1827. 

As Boulay-Paty has been extensively quoted in this country 
upon this and cognate questions, it may not be amiss to state that 
no edition of above work seems to have appeared since 1834. 

Although this precise question cannot be disposed of by the rel- 
ative weight of the different writers who have divided upon its 
discussion, the eminence of Pardessus in this department of the 
law ought not to passunremarked. His Cours de Droit Commer- 
cial has been honored with a German and Italian translation. It 
is said by a most competent authority to have contributed more 
than any other work to found the science of commercial law.* 


Pardessus’ opinion prevailed in the Courts. 


In a historical summary of the subject, M. Labraque-Bordenave 
in his 7raité des Assurances en France et ad lélranger (Paris, 
1876) states that: 

‘* Before the law of June 14, 1841, which sanctioned the absolute separa- 
tion between the landed fortune (fortune de terre) and the sea venture 
( fortune de mer) of the owner, it had been decided that the indemnity of 
insurance should be comprised in the abandon of the ship and freight. 
The learned author, M. Pardessus, regarded that abandon as a natural con- 
sequence of art. 216, Code of Commerce, and his opinion was adopted by 
several courts of the realm.” 

In the Royal Court at Bordeaux, early in the year 1839, the 
doctrine of insurance as a representative of the ship was declared. 
The facts and circumstances of this case areabstracted by Dufour, 
whose statement of the opinion appears (infra). The decision 
is noticeable as rendered in the same place as the contrary arrét 
of eighty years. before, which was animadverted npon by Valin 
(supra). 

The change of the law in 1841 was wholly in the direction of 
extending further privileges to the shipowner For seven years 


*M. de Valroger wrote in 1857 in Revue Critique de Legislation of this treatise of Par- 
dessus :—(Vol. 10, p. 474.) 

‘Le Cours de Droit Commercial obtint un immense succés attesté par cing editions. * *Nub 
livre n’ a'autant contribué 4 fonder la science du droit commercial. I] a paru depuis 
d'autres ouvrages dont je ne veux pas rabaisser le mérite, mais personne ne me dementira 
si je dis qu'aucun n'est parvenu 4 remplacer le cours de M. Pardessus et 4 le faire oublier.” 
See also F. von Holtzendorff Rechislexitkon, art. Pardessus. 
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prior thereto, his power of abandon had been restricted to illicit 
acts of the master, by decisions of the Court of Cassation. The 
amendment allowed the abandon for alland any acts. In con- 
nection with this amendment a motion to include the insurance 
on the subject matter of an abandon was voted down. As 
thereby a legislative preference was indicated against the opin- 
ions of Valin and Pardessus, it is important to note the reasons 
and considerations that induced the change which for the time 
being enabled the owner to retain his insurance free from adverse 


claims. 


In a pamphlet entitled Hfets de [ Abandon du Navire, by 
Raphael Gonse, Paris, 1872, the writer says the innovation in 1841 
was opposed by a large party, who averred that it impaired the 
obligation of contracts. 


‘‘ The opponents of the law invoked, besides, the example of foreign leg- 
islation. in the nations whose commercial prosperity had arrived at the 
greatest height, the principle of unlimited responsibility is adopted, at 
least as to engagements consented to by the master. It is in that sense that 
articles 621 and 622 of the Spanish Code were conceived. In the United 
States and in England the existing usages conform to that principle. * * * 
To these considerations, it was replied that a certain protection was neces- 
sary to the more timid and less adventurous character of our [the French] 
merchants ; that each nation had special tendencies and a particular genius, 
which prudent legislators should take account of. * * * In the guiding 
thought in the preparation of the law of 1841, and the better to assure that 
protection which was thought necessary for maritime enterprises, they went so 
far as to decide that the amount of insurance should remain no less re- 
ceivable by the owner who should have made an abandonment. Many of 
the Courts of Appeal had insisted on a contrary disposition, and M. Persil 
offered an amendment in that same view. Butthat amendment was lost. 
The purpose of the law, it was said, is to prevent the landed fortune ( fortune 
de terre) of the owner from being hereafter compromised against his will by 
the hazards of navigation. If the loss of the insurance should be a neces- 
sary consequence of the abandonment of a ship, that which the owner would 
not lose, because of limitation of his responsibility, he will lose through the 
representation of his ship.” pp. 9 and 10. | 


The law, as modified, therefore, can not be regarded as determin- 
ing the rule for other nations. Indeed, for France it looks very 
much like legislative empiricism,and that, too, of a very fortuitous 
and fluctuating kind. Besides Persil, who was himself an ac- 
knowledged authority—having been a minister of justice in 1834— 
we find the position taken by him had even weightier support. 


In De Courcy’s Questions de Droit Maritime, deuxiéme série 
| Paris, 1879] it is poor p. 195: 


Lors de la vive discussion qui eft At the time of the active discus- 
lieu en 1841, a la chambre des pairs, | sion which occurred in 1841 in the 
sur la modification de Varticle 216, | Chamber of Peers concerning the 
les magistrats de la cour de Cassa- | modification of-article 216, the mag- 
tion, qui s’opposaient ardemment 4 | istrates of the Court of Cassation, who 
extension de la faculté d’abandon, | ardently opposed the extension of 
demandérent subsidiairement qu’ au | the power of abandon demanded 
moins l’abandon comprit le produit | in the next place that at least, the 
des assurances. | abandon should comprise the pro- 

| duct of the insurance. 


This statement is fully borne out by the original record of the 
discussion. | 

In 1841 Count Portalis (1778-1858), was president of the Court of 
Cassation. He was perhaps, one of the most distinguished jurists 
ever elevated to that office. At this time he had been a member of 
that Court sixteen years, being then sixty-three years of age. To 
understand his position in the debate, it is to be noted that the 
commission, in proposing the law, expressly introduced the ques- 
tion of insurance. Although the statute purported only to extend 
the shipowner’s privilege of abandon to all acts of the master, the 
commission announced their intent to exclude the insurance. In 
this they would go counter to the most influential maritime court 
of appeals in France—the royal court at Aix, where cases arising 
at Marseilles are heard on appeal. 

On presenting to the Chamber of Peers the report of the com- 
mission, M. Camille Périer said: 

Nous devons ext aminer une ques- We must examine a question which 
tion qui n’a pas été discutée dans | has not been discussed in the state- 
Vexposé des motifs, mais qui a de la | ment of the objects (of the law), but 
gravité, puisque plusie urs des cours | which is of weight, since several of 
royales qui ont émis un avis favora- | the royal courts which have expressed 
ble a la disposition fondamentale de | an opinion favorable to the funda- 
la loi, notamment la cour royale | mental provision of the law, par- 
d’ Aix, ont demandé, qu’elle fat réso- | ticularly the royal court of Aix, have 
lue dans un sens différent de celui | demanded that it be settled in a dif- 
qui découlera de son texte. Dans le | ferent sense from that which will re- 

sas d’abandon du navire, l’armateur | sult from its text. In case of the 


sera-t-il tenu d’abandonner aussi le | abandon of the ship, will the owner 
bénéfice de l’assurance dont il aurait | be obliged to abandon also the ben- 


été Vobjet ? | efit of the insurance, of which it has 
La commission s’est prononcée | been the subject? 
pour la négative. he commission has declared it- 


(Le Moniteur Universel,Mch. 22d, | self in favor of the negative. 
1841.) 
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In the discussion in the Chamber of Peers which followed the 
presentation of the report, Count Portalis, the president of the 
Court of Cassation, defended the old law against the charge of 


immorality, and alluded to the policy of protecting the shipowner 


to the creditor’s prejudice as follows : 


* * * Si lon peut parler d’im- 
moralité dans cette question, c’est la 
nouvelle disposition gui pourrait étre 
considerée comme immorale * * * i] 
faut que |’ armateur ait intérét a bien 
choisir son capitaine, 4 prendre les 
moyens qui lui assurent que les mar- 
chandises chargées arriveront en 
temps opportun a leur destination ; 
et pour cella il est moral qu’il ait un 
risque a courir si le contraire arrive. 
* * * Ce qui est moral, c’est que 
celui qui veut gagner puisse perdre 
quelque fois, et non qu’il s’exonére 
de toutes les chances contraires. 
(Le Moniteur, April 18, 1841.) 


If we may speak of immorality in 
this question, it is the new provision 
which may be considered immoral. 
* * * The owner ought to have an 
interest in choosing his master prop- 
erly, in taking the means which in- 
sure the arrival of the cargo at its 
destination in good season, and for 
this itis right (mora/) that he should 
have a risk to run in case the con- 
trary happens. * * * Morality re- 
quires that he who wishes to gain 
may lose sometimes, and not exone- 
rate himself from all adverse chances. 


Referring to the courts, Portalis said : 


Le rapport nous dit que plusieurs 
d’entre elles et entre autres la cour 
royale d’Aix qui la premiére a levé 
V’étendard contre le code de com- 
merce, veulent bien qu’on accorde a 
Varmateur la faculté de se libérer en 
abandonnant le navire et le fret, 


mais 4 la condition qu’il abandonnera 


aussi les assurances. Vous voyez, 
messieurs, elles adoptent le projet de 
loi ; mais elles désertent le principle 
et répudient les conmséquences. 


The report tells us that several of 
the Courts, among others the royal 
Court of Aix, which first raised the 
standard against the code of com- 
merce, desire that the shipowner be 
allowed the privilege of freeing him- 
self by abandoning the ship and 
freight, on condition, however, that 
he shall abandon the insurance also. 
You see, gentlemen, they adopt the 
project of the law, but they forsake 
the principle and repudiate the con- 
sequences. 


In the course of the same discussion Count Marburg said : 


Le projet de loi .ne parle pas de 
Vassurance qui pourra garantir 
propriétaire de navire la valeur 
son baitiment, et le rapport de 
commission énonce qu’il ne sera pas 
tenu d’en faire l’abandon. 

Que resultera-t-il de la loi aussi 
expliquée par le rapport? Que 


The proposed law does not speak 
of insurance, which may guarantee 
the ship-owner for the value of his 
vessel, and the report of the com- 
mission declares that he will not be 
obliged to make an abandonment 
of it. 

What will be the result of the law 


l’armateur ayant envoyé en mer peut- 
étre un mauvais navire et l’ayant fait 
assurer pour une somme qui en sur- 
passera la valeur, n’aura pas un 
grand intérét ale conserver, et que 
si le capitaine a qui il laura confié 
fait un emprunt ou fait vendre des 
marchandises pour des dépenses con- 
sidérables, le propriétaire abandon- 
nera le navire, prendra les assuran- 
ces et laissera les crés nclers sans 
payement. ° 

Messieurs, peut-on Macs et la 
loi peut-elle vouloir que ce soit la le 
résultat des opérations qui ont été 
faites, d’un cOté par l’armateur, de 
autre par ses chargeurs ? 

Qu’a fait ’armateur? II a fait 
une spéculation dans laquelle il a 
pris Vobligation d’entretenir son 
navire en bon état, afin qu’il pit 
transporter a leur destination des 
marchandises qui lui ont été confiées. 

Voila son engagement ; il s’est 
muni d’une assurance qui couvre la 
valeur de son navire et dufret. * 
** * 

Eh bien, avee de telles assurances 
quwil éiévera le plus haut possible, 
précisément parce que son navire 
étant mauvais, il pourra craindre 
d’advantage de grandes avaries et des 
dépenses considerables; avee de telles 
assurances, dis-je, si son capitaine 
fait des emprunts, ou sil vend des 
marchandises, et si le batiment fait 
naufrage ou arrive dans le porte assez 
détérioré pour n’avoir presque plus 
aucune valeur, l’armateur déclarera 
qu’il en fait l’abandon, et cependant 
i n’éprouvera aucune perte, parce 
que les assureurs lui payeront, non 
seulement le prix du navire, mas 
encore le fret qu’il aura su compren- 
dre dans son contrat. 

Vous changez complétement la posi- 
tion de Varmateur, vous la rendez 
meilleure, et vous changez la posi- 
tion du chargeur pour la rendre pire. 


as thus explained by the report? 
The owner having perhaps sent an 
unseaworthy ship “to sea and having 
insured it for a larger sum than it - 
actually worth, will not have a great 
interest in its preservation, and, in 
case the master to whom he has en- 
trusted it, effects a loan or makes a 
sale of the cargo for a considerable 
sum, the owner will abandon the 
ship, take the insurance and leave 
x 


the creditors unpaid. * * * 


Gentlemen, can we admit, and 
can the law mean, that this shall be 
the result of the operations made, on 
the one side by the owner, on the 
other by the shippers ? 

What has the owner done? He 
has made a speculation in which he 
has assumed the obligation to keep 
his ship in good condition in order 
that he may transport to their desti- 
nation the goods entrusted to him. 

This is his engagement. He has 
protected himself ‘by an insurance 
which covers the value of his ship 
and the freight. . ° . 

Well, with such an insurance, 
which he will raise as high as possi- 
ble, just because his ship being bad, 
he may fear greater averages and 
considerable expenses —with ‘such an 
insurance, I say, if the master ne- 
gotiates loans, or sells the cargo, and 
if the vessel is wrecked or arrives in 
port so much injured as no longer to 
have any value scarcely, the owner 
will declare that he has made an 
abandon of it, and, nevertheless, he 
will suffer no loss, because the in- 
surers will pay him not only the 
price of the ship, but also the freight, 
which he will have been able to in- 
clude in his contract. oS 
You change the position of the owner 
completely, you make it better; and 
you change the position of the ship- 
per to make it worse. * ’ 


* * * Je pense donc gue la dis- 
position qui affranchérait l’armateur 
de toute responsabilité serait in- 
soutenable si on n’ajoutait pas au 
moins que, dans le cas of il abandon- 
nerait le navire et le fret, il serait 
obligé d’abandonner aussi le mon- 
tant des assurances gui en représente 
la valeur. 
(Le Moniteur, April 18, 1841.) 
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think, therefore, the provision which 
would free the owner from all habil- 
ity would be unsustainable if it were 
not at least added that in case he 
should abandon the ship and the 
freight, he would be obliged to 
abandon the amount of the insur- 
ance also, which represents its value. 


Persil, in closing the debate, said : 


Ainsi, voila l’armateur dont le 
apitaine a emprunté qui sera libére, 
i ’égard du préteur comme a l’égard 
du chargeur dont la marchandise a 
été vendue, par l’abandon du navire, 
quoiqu’il garde le montant de I’as- 
surance qui cependant est la repre- 
sentation du navire. Le préteur 
perdra son capital, le chargeur |’in- 
tegralité de sa marchandise, et l’arm- 
ateur bénéficiera de l’assurance. Je 
vous le demande, serait ce la de la 
justice. L/’iniquité, la voici; c'est 
que l’armateur dont le capitaine a 
fait un emprunt, ne payera ni ne 
perdra rien. * * * Ii ne perdra 
rien, pas méme le navire; car l’as- 
surance représente son navire. Vous 
ne supposerez pas qu'il l’ait assuré 
pour une somme au-dessous de sa 
valeur ; on pourrait admettre le con- 
traire. Ce navire, il ne l’aura plus, 
a la verité, en planches, bois ou fer, 
il ’aura en argent que lui proposera 
la compagnie d’assurance. L’argu- 
ment est produit: n’importe le 
moment ou il est venu, il est de na- 
ture a faire un trés grande impres- 
sion sur vos esprits, 11 consacre un 
principe révoltant que tout le monde 
peut apprécier, Il consiste en ceci 
que Varmateur qui, disait-on, en 
mettant son navire 4 la mer, voulait 
ne perdre que son navire, a l’aide de 
la loi ne pourra plus le perdre. I 
peut se dispenser de payer les dettes 
contractées pour lui, mais rien ne lui, 


Thus, the shipowner whose captain 
has obtained a loan, will be freed by 
the abandon of the ship, alike as re- 
gards the lender and the shipper, 
whose merchandise has been sold, 
though he keeps the amount of the 
insurance, which is nevertheless the 
representative of the ship. The lend- 
er will lose his capital, the shipper 
the whole of his merchandise, and 
the owners will get the benefit of the 
insurance. Would this be just, I 
ask ? ‘The injustice lies here—the 
owner whose master has effected a 
loan will pay nothing, and will lose 
nothing. * * * He will lose 
nothing, not even the ship ; for the 
insurance represents his <A You 
will not suppose that he has insured 
it for a sum below its value; the 
contrary would be more likely. 
This ship, true, he will have no 


| ° . 
_longer in planks, wood or iron; he 


will have it in money, which the in- 
surance company will tender to him. 

The argument is produced ; no 
matter when—it is calculated to 
make a great impression upon your 
minds, it sanctions a revolting prin- 


ciple which everybody can appreci- 
ate. It consists in this, that the 


owner, who they say wished to lose 
nothing but his ship, if he sent it to 
sea, by the help of the law can no 
longer lose even that. He can get 
rid of paying debts contracted for 
him, but nothing will deprive him 


eR ee om PE ~ ee 


; 
. 
La 
; 

' 
} 
‘ 
; 
> 


mais rien ne lui enlévera le navire, 
qui se retrouvera toujours et dans 
tous les cas dans l’assurance. 

Eh bien, il ne paye pas ses dettes 
avec le montant de l’assurance ; il le 
garde. Entendez bien ceci, mes- 
sieurs, cela est convenu par la com- 
mission et par M. le garde des sceaux. 
Par un artifice de mots on essaye de 
vous faire croire, que ce méme arma- 
teur abandonne le navire. Eh bien, 
non, il ne l’abandonne pas, cela n’est 
pas vrai. S’il est obligé de de l’ab- 
andonner, il se rétourne vers l’as- 
sureur qui lui paye la valeur qu’il a 
lui-méme donnée an navire. Je 
comprendrais la moralité de la loi, 
si cet argent servait 4 payer, soit les 
hailleurs de fonds, soit les chargeurs 
si on le leur abandonnait. Mais non 
Varmateur conserver son argent. . 
. « « « L’immoralité, je vous le 
demande, n’est elle pas bien con- 
statée. 

* * #* 

En définitive ’armateur aura tou- 
jours son naviere ; sil le perd il en 
sera indemnisé par les compagnies. 
Le navire ou l’argent voila ses 
chances, pour les preteurs, pour les 
chargeurs ce sera autre chose; ils 
pourront tout perdre quoigu’ils 
n’aient jamais consenti a courir des 
chances, quoique dans aucune hy- 
pothése ils ne puissent étre indem- 
nisés de ces chances par aucune 
espérance de bénéfice. La lois si 
vous l’adoptez pourra faire la fortune 
de ’armateur mais a coup sar elle 
fera la ruine des préteurs et des char- 
geurs; elle éloignera les uns et les 
autres et nuira au commerce mari- 
time que le projet avait pour but 
d’encourager ; prétexte et rien autre 
chose. 

* ** * 


As a final appeal to inelade the 


C’est le seul moyen d’empécher 
que l’armateur s’enrichisse quand les 
préteurs et les chargeurs se ruinent. 
Le Moniteur, Avril 18, 1841. 


of his ship which will always, endin 
all cases, be found in the insurance. 
Well, he docs not pay his debts 
with the insurance money; he keeps 
it. Keep this well in mind, gentle- 
men; it is acknowledged by the com- 
mission and by the keeper of the seal. 
By a word juggle they try to make 
you believe that this same owner 
abandons the ship. No, he does not 
abandon it. ‘That is untrue. If he 
is obliged to abandon it, he turns to 
the insurer who pays him the value 
he has himself given the ship. I 
should understand the morality of 
the law, if this money served to pay 
either the lenders furnishing the 
capital or the shippers, if it were 
abandoned. But not for the owner 
to keep his money—is not the im- 
morality perfectly plain, I ask ? 


* a ** 
The fact is, the owner will always 
have his ship ; if he loses it, he will 
be indemnified by the companies. 
The ship or the money—these are his 
risks. As for the lenders, the ship- 
pers, it will be another matter; they 
may lose everything, though they 
have never consented to run any 
risks, though on any hypothesis they 
cannot be indemnified for these risks 
by any hope of benefit. If you adopt 
the law, it may make the fortune of 
the shipowner, but it will certainly 
(a coup stir) ruin the lenders and 
the shippers. It will drive away 
both, a injure the maritime com- 
merce which the project was in- 
tended to encourage—a mere pretext, 
nothing else. 


insurance, Persil said :— 

It is the only way to prevent the 
owner from getting rich, while the 
lenders and the shippers are being 
ruined. 
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The ultimate passage of the law, notwithstanding these consid- 
erations, was largely due to the point insisted upon by M. Dalloz 
in his final report to the chamber, which in substance was that the 
French were more timid in maritime enterprises, and required in- 
ducements beyond those of other countries to encourage capital- 
ists to engage in shipping. 


Le Moniteur, May 18, 1841. 


See also discussion of this question by M. J. Bergson in 
Revue ( Foeliz) elranyeére et Francaise de Lég.—V 0. 8, 
p. 540 (1841). 


During a considerable interval after the passing of this law of 
1841, the ‘principle of disregard of creditors’ claims in mutters of 
insurance seems to have been generally acquiesced in. The two 
editions of Pardessus which appeared respectively in 1841 and 
1856, repeated his earlier opinion. For the time they stood 
almost alone. In 1859, however, a re-examination of the whole 
matter was made in the Droit Maritime of Edmond Dufour, who 
was afterwards a member of the Commission of . 1865 for revision 
of the Maritime Laws of France. 

Dufour’s investigation of the subject was complete and exhaus- 
tive, occupying over twenty-five pages of his treatise (pp. 372- 
398). He considers the question of the equity to insurance on 
different hypotheses, some of which are foreign to the facts now 
in hand. Space permits little more than a statement of his con- 
clusions. Assuming the case of recovery of insurance where a 
vessel is wholly uninjured (that is, when it is abandoned to under- 
writers because unheard of for the required period, and afterwards 
arrives safely, but, by the abandonment has passed irrevocably to 
the underwriters) his conclusion is that the creditor's right against 
the insurance is complete and certain. From theseand other sup- 
posed cases, he reasons out an equity to the shipowner’s insurance 
where there is any débris remaining from the vessel, by argu- 
ments concluding as follows, p. 391 :— 


** Now in these different hypotheses, all of which may give rise to an 
abandonment (délaissement) it seems to me that the creditor’s lien ought to 
attach to the insurance (devoir s’exercer sur Vassurance) according to the 
distinctions which I have set forth above for the preservation of the lien 
upon the vessel itself. In fact, I do not see that there is any difference be- 
tween the case of a mere legal loss [ perte purement légale] and that of an 
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actual Icss ( perte réelle) when the latter allows the licn to remain in force 
on the thing itself. In both cases, action on the part of the creditor against 
the abandoned ship ought to give a right to the msurer to resort to the 
amount of insurance. ‘This allows us to say that this indemnity represents 
(as we know it does) the ship itself, and is subject to the same rights. 

It is on one of these hypotheses that a judgment of the Court of 
Bordeaux seems to have been rendered, which is in support of the theory I 
have presented. In 1828 Foussat m: de an advance of 70,000 francs to 
Bureau, captain of the ship Revanche, for fitting out the vessel (- a voyage 
in the Southern seas. The outward voyage m: ide, in Febru iry, 1829, Capt. 
Bureau determining to return, writes to Foussat to insure his ship for the 
return voyage, and Foussat effects the insurance and pays the premium. 
The ship puts to sea and perishes. How, and under what circumstances, 
the statement of facts which I borrow from the report of M. Dalloz does 
not indicate, but we shall see, that the terms of the decree necessarily im- 
ply a mixed loss ( perte mizte) resulting from becoming unnavigable (innavi- 
gabilité) through the fortune of the sea. The word condamné used by the 
reporter can have no other meaning. Whatever it was, Foussat got from the 
insurers 27,600 francs, the amount of insurance on the ship. Bureau havy- 
ing been decreed insolvent, his syndics demanded of Foussat an account of 
his dealings with the insolvent. In the account Foussat deducted speci- 
fically the amount of insurance on the vessel which he had received from 
the insurers. This deduction was disputed. But the court overruled the 
objection, saying : 


‘Whereas, Foussat Bros. have a privi/ége for the sums edvanced by them 
for the expense of fitting out the ship Revanche as provided by subdivision 
8 of Art. 191 of the Code of Commerce. Whereas, the ship having been 
condemned is represented by the insurance on it (se trouve représenté par 
les assurances sur corps) received by Foussat Fils et Cie.’ * 


$272. Yet in this hypothesis of an actual partial loss, the exercise of the 
privilége upon the amount of insurance may raise unother difficulty which 
at first blush seems serious; but I think a moment’s examination sufficient 
to cause it to disappear 

The simple contract creditors [/es créanciers chirographaires| might be 
tempted to maintain : Since it is claimed that the lien on the insurance is 
connected with the lien on the vessel it must at least be concluded, that the 
creditors have no more right over the insurance than remains to them over 
the thing itself. Now, when the ship has suffered a real deterioration, the 
security of the lien creditors, although still in existence, has evidently been 
diminished. You say there is stilla ship. As you will. It is no less true 
that the ship was worth 50,000 francs on leaving port and to-day is worth 
15,000. So it is impossible to exercise your privilége on the 50,000 francs 
which made up the amount of the insurance. You can exercise it only to 
the amount of the actual value of the security, as you might have done if 
the ship had not been insured. 

Still, I repeat this reasoning does not seem to me to be conclusive and I 
think it can be easily answ ered. 


*Reported Dalloz, 39, 2, 142. 
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And in the first place it is said, the security of the lien creditors is dimin- 
ished. You are right if you mean to sp.a<c of the material object, but you 
would be greatly deceived if by this you should understand that the credi- 
tor’s right to the res had become diminished by the deterioration it has un- 
dergone. For the right is now what it was before the deterioration. It is 
a truth which experience witnesses to every day, and one which no one will 
dare to gainsay. ‘Thus, my debtor having given me a hypothecation on his 
house, the property comes to deteriorate, and to be diminished in value. No 
matter; my right is not affected. Undoubtedly the results will be less 
profitable, when the right comes to be enforced, but in itself it is not 
changed. ‘Therefore, if I find an easy-going purchaser, or a blind one, who 
buys the property for more than it is really worth, my hypothecation will 
give me a profit ffom this advantageous opportunity. The reason is, that 
my right attaches to the res, not to its value; whence it follows that it is the 
same so long as the res exists, and thus it is unaffected by the changes in 
value it may suffer. 

It is the same in this case. The ship has undergone a material deterio- 
ration, and its value is much diminished. But since it survives this disas- 
ter, the right of the creditor, as far as the principle goes, remains exactly 
what it was before. So much so, that should the vessel come to be sold for 
more than it is worth, no one would dream of saying to the creditor: You 
shall limit your privilege to the actual value of the security, and shall not 
profit by the good fortune which has been met with im selling very high. 

These ideas are elementary, and I ought almost to ask pardon for setting 
them forth. On reflection, however, we shall see that they are sufficient to 
solve the question put. For in my hypothesis the owner of the ship does not 
sell the ship but abandonsit. Now what is an abandonment (délaissement)? 
It isa transfer of the property in the ship to the insurer. ‘ Abandonment is 
equivalent to a transfer.’ (Le délais équipolle ad un transport) the Guidon 
de la mer well says. Nevertheless, this transfer of the ownership, which is 
of the essence of abandonment, is not so far as I know made out by a gra- 
tuitous title. It is done in consideration of a price (moyennant un priz), 
which in the case represents the res abandoned. Well, I demand that the 
creditors whose privilége extends to the whole res should have a privilege 
equally upon the whole price. This price, it is true, is higher than the actual 
value of the res, for it has been fixed according to its value before the disas- 
ter. But what does it matter? Whether it exceeds its value or not, it rep- 
resents the res, and that is all that is necessary. In the same way that the 
creditor might exercise his privi/ége on the whole res, whatever its value, he 
may exercise it alsoon the whole sum which represents it, whatever the 
amount. So much the better for him, if his debtor, by making use of the 
combinations which insurance afforded him, has been able to get from his 
ship, when damaged, the same price he would have got from it, when in 
good condition. 

On other accounts, it would be idle for creditors to wish to take advantage 
of the fact that this exceptional price, paid in consideration of abandon- 
ment, has been obtained by means of a premium which the insured has 
taken out of his own funds, and to conclude therefrom, that the capital ap- 
plicable to simple contract creditors [masse chirographaire| which has fur- 
nished the premium ought also to profit by the insurance for all which is 
result of it ; that is to say, for the part of indemnity which exceeds the 
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actual value of the vessel. The answer to them might be: The debtor was 
master of his own funds; he might, for instance, have devoted them to 
making considerable improvements on his ship, by which the creditors with 
a privilége would certainly have profited to the exclusion of all others. 
This is not what he has done ; he has used his money not to increase the 
ralue of his vessel, but to keep it always the same whatever may happen in 
the future. Nevertheless, the privilége creditors will get the benefit of this 
precaution as they would have been benefited by the increase. Absolute 
over the ship, their right is absolute over the sum paid in exchange for the 
ownership of their security. 

These are what seem to me to be the true principles in the matter. I 
think they are susceptible of limitation only so far as the freight is con- 
cerned. We know, in fact, that avandonment includes the freight carried 
by the cargo that is saved. The result is that the indemnity of insurance 
represents at once the ship and the freight which has been abandoned. 
Now as this freight is not in general appropriated to the provilége creditors 
it is certain that they have no right to reach the portion of insurance 
money which represents the freight. They are therefore obliged to suffer 
the deduction of the abandoned freight. 

§$ 273. There is still another question which may be suggested by the ex- 
ercise of the privilége in case of the partial loss of the vessel. I have said 
in the preceding pages that creditors having a lien on the vessel retain it on 
the débris when it still constitutes a ship. I added that upon the same con- 
ditions their privi/ége would pass to the indemnity of insurance if the dis- 
aster suffered was one of those which either by terms of agreement or by 
those of law involve an abandonment. Now it is unnecessary to say that 
both these liens cannot be simultaneously exercised. Necessarily we must 
choose between them. But you ask whether this choice is optional with 
the creditors, or, on the contrary, they can be, in spite of themselves, de- 
prived of the insurance and compelled to satisfy themselves out of the 
wreck, 

In support of the latter view it will be said: If it is true that the cred- 
itor’s privilége can be enforced on the indemnity of insurance it is because 
it exists against the ship. Above all it is the vessel that is their security, 
and the insurance is answerable to them only because it represents the ship. 
Now, when they have in their hands the res, how can they be allowed to 
lay it aside in order to take up something else, which is but a fictitious 
image of the thing ? 

This reasoning seems to me to be wanting in Justice. It would tend to 
establish that privilége creditors have only a kind of subsidiary right, 
whereas they have an immediate right. Abandonment may, as I said a 
moment ago, be assimilated to a sale from insured to insurer. The indem- 
nity of insurance is the price paid. In these circumstances the creditors 
without any doubt preserve their right entire. 

Now, who would venture to maintain that, in case of a sale, the crediter 
is bound to exercise his privilége against the ship without being able to re- 
sort to the price ? No one, certainly ; for even the right which he retains 
on the res makes the price its representative so far as it is concerned, and 
gives him the same len on the price as on the res. This is the reason, I 
think, that the creditors, having a privi/ége on the vessel, have, on this sup- 
position, the right to leave the débris on one side, and resort to the indem- 


nity of insurance, just as they would be free to abandon the insurance, in - 
order to proceed against the débris, if that be for their interest.’ 


M. Laurin, in the note already cited, seems to regard the forego- 


ing reasoning as the better view. 


Having cited Boulay-Paty, and 


other authors, who concurred with Emerigon, he adds, p. 183 :— 


Dufour soutenait trés-nettement 
le contraire, avec des distinctions 
cependant, t. I, Nos. 261 et sq. La 
jurisprudence elle-méme dans les 
quelques cas ou elle avait statué sur 
la question, s’était partagée. [citing 
cases. | Quoi qu’il en soit cette ques- 
tion n’existe plus aujourd’hui ; Ja loi 
de 1874 l’a tranché ‘e en accordant 

ar son article 17 la subrogation ; et 


len que cette disposition ne statue | 


qu’en vue des créanciers hypothé- 
caires, 11 n’est pas douteux qu’ elle 
ne doive par identité de motifs 
s’appliquer aux créanciers privi- 
légiés. 


Dufour upheld the contrary very 
clearly, with distinctions, however. 

Jurisprudence itself, in some cases 
where it had passed upon the ques- 
tion, was divided. Whatever it be, 
this ‘question no longer exists to- day; 
the law of 1874 has solved it by al- 
lowing subrogation by the 17th arti- 
cle, and though this provision was 
enacted only for hypothecation cred- 
itors, there is no doubt, that by iden- 
tity of reasons it must apply to priv- 
ileged creditors. 


The parity or identity of reason to which Laurin alludes, will 
appear from the fact, that by the French law the privilége is supe- 
rior to other creditors, including those by hypothecation. 


Thus the Code Civil provides, Art. 2095: 


Le privilége est un droit que la | 
| quality of the claim gives to a cred- 


qualite de la créance donne a un 
créancier d’étre préféré aux autres 
créanciers, méme hypothécaires. 


This statute of 1874 relates to hypothecation of vessels. 


The privilége is a right which the 
itor to be preferred over other cred- 
itors, even those having hypotheca- 
tions. 


There- 


fore Laurin argued that if the inferior encumbrance was admitted 


to the insurance, then it was clear that the paramount lien 
privilege—must be given the same equity. 


the 
The article of this 


statute, relating to insurance, is as follows: 


Art. 17. En cas de perte ou d’in- 
navigabilité du navire, les droits des 
créanciers s’exercent sur les choses 
sauveés ou sur leur produit, alors 
méme que les créances ne seraient 
pas encore échues. Ils s’exercent 


In case the vessel be lost or be un- 
navigable, the rights of the creditors 
are exercised on the thing saved or 
its product, although the claims 
have not fallen due. They apply 
equally in the order of registration 


* E.g. in case of insolvency of the underwriters. 
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également dans l’ordre desincriptions | on the product of the insurance 
sur le produit des assurances quiau- which the borrower may have effect- 
alent été faites parl’emprunteursur ed on the ship hypothecated. In 
le navire hypothéqué. Dans le cas the case provided by the present 
prévu par le présent article, l’in- | article, the registration of the hy- 
scription de l’hypothéque vaut oppo- | pothecation avails as a bar to the 
sition au payement de Vindemnité | payment of the indemnity of insur- 
d’assurance. ance. | 
Sirey D. et C. Recueil Gén. 
an 1875 II., p. 627. 


The reason for this article is statel at length in the report of 
the Legislative Commission to the assembly by M. Grivart, an ex- 
perienced maritime lawyer of. Rennes, from which it appears that 
Art. 17 expressed the unanimous views of the commission. 


In presenting it to the Assemblée Nationale, M.Grivart thought 
it necessary to anticipate a renewal of the objection, which, as 
has been seen, Was started by Emerigon,viz: that if a lien creditor 
is paid from the insurance, then all unsecured creditors may 
equally share it. Grivart alludes to this as follows: 


Les créanciers ordinaires seront, | The ordinary creditors, it is true, 
il est vrai, primés par les eréanciers | will see hypothecation creditors put 
hypothécaires: mais lindemnité before them, but the indemnity of 
d’assurance est en fait la représen- | insurance is in fact the representa- 
tation du navire, et si le navire tion of the ship, and if the ship had 
n’avait pas péri, cette préférence not perished, this preference would 
elt existe. have existed. 

Sirey D. et C. Ree. Gén. an 
1875, 2, 631. 


M. Laurin in discussing the obligation of a shipowner who 
makes an abandon to discharge his liability, finds himself again 
confronting this statute and the question of the inclusion of the 
insurance. Having cited the prior law permitting the owner to 
retain his insurance, he continues. Vol. I., p. 633 :— 


‘‘But this decision must to-day be combined with the important pro- 
vision of Art. 17, of the law of December 10th, 1874, which, in case of loss 
of the ship through becoming unnavigable or otherwise, allows subrogation 
in favor of hypothecation creditors (supra 194). So that on final analysis 
the solution will introduce on this point the following distinctions: either 
the abandon will be made on the terms of a simple adjustment of averages, 
or else it will be made after délaissement. We shall see in a moment that 
the two things do not always exclude each other. In the first case Art. 17 
of the law of 1874 will not apply, or it will fall under the pressure of old 
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principles, that is, the abandon will not extend to the indemnity of insur- 
ance. 

In the second case there is a sub-distinction to be made: subrogation will 
take place in favor of hypothecation creditors, for whom there is an express 
decision of the law, and consequently in favor of lien creditors (there is 
here in fact an evident a fortiori) ; but it will not take place for simple 
contract creditors. whose situation has been modified in no way in this re- 
lation, and who, as far as they are concerned, remain completely and from 
every point of view subject to the old rule (except the indirect advantage 
which may result to them from the application of the new law in case of 
concourse with the lien or hypothecation creditors). 

It cannot be denied that such a solution lacks homogeneity, and the 
reason for all these distinctions is not apparent; the moment that we re- 
pudiated the old principles and made of the indemnity of insurance a sim- 
ple representation of the res (une simple représentation de la chose) it was 
necessary to be consistent and admit this fiction absolutely. The legislator 
has not done it from forgetfulness or inadvertence rather than in conse- 
quence of preconceived idea, because he has proceeded by special provisions 
and not by general rules. This is the inconvenience of these additional 
laws which, conceived and written from a special point of view, agree with 
very great difficulty with the general legislation of our codes, and in their 
relation with it give birth to regretable antinomies.” 


It is true that all French authors do not agree with the fore- . 
going, and give a more restricted interpretation to the statute by 
which they exclude creditors by privilége. This, however, being | 
a question going simply to the form of the legislative expres- 
sion, does not concern our argument. The spirit and intent to 
render the insurance a representative of the vessel as to claims 
of appropriate merit are indisputable. 


Indeed, authority so competent as Dr. Lewis, of Berlin, seems to 
have fully adopted Laurin’s views, for in a note to p. 168, of the 
second volume of his treatise, published in 1878, entitled Das 
Deutsche Seerecht, after referring to the former view in favor of 
the shipowner’s retention of the insurance, he adds: 


Nach neuestem Recht ist aber der 
entgegengesetzte Grundsatz aufge- 
stellt durch das Gesetz vom 10. De- 
zember 1874, art. 17. [Citing text 
of article.] Handelt dieses Gesetz 
zuniichst auch nur von Hypotheken- 
forderungen, so unterliegt es doch 
keinem Zweifel, dass der angegebene 
Grundsatz auch Anwendung findet 
auf die denselben vorangehenden 
créances privilégiées. 


According to the latest law, how- 
ever, the contrary principle is estab- 
lished by the statute of Dec. 10, 
1874, Art. 17. * * While this 
statute, indeed, applies first of all 
to claims by hypothecation, yet 
there is no doubt that the principle 
involved — also to the hen 
creditors who take rank before 
them. 


gee te a me ee, i mate ether AIR A et RRR: NES A NR I I AES NER En Ca RI Sate 


21 


In the third edition of the Dictionnaire de Droit Commercial 
by J. Reuben de Couder [ Paris, 1877], the view against including 
insurance in the shipowner’s a/andon in case of collision, is stated 
as in prior editions, but the author expresses his uncertainty by 
adding: Vol. 1, p. 418, Nos. 103 & 104: 


V. toutefois art. 17 de la loi du | However, see Art. 17 of the law 
10 Dee. 1874, sur Vhypothéque mar- | of Dec. 10th, 1875, concerning mar- 
itime. itime hypothecation. 


Boistel in his Précis de Droit Commercial, 2d. ed. [ Paris, 1878], 
considers this question, also the effect of the modification by the 
statute of 1874. In discussing the requirements of the ship- 
owner's abandon, he asks, p. 885 

‘If the ship was insured must he abandon the amount of the insurance? 
The negative has been formerly declared by a declaration made in the 
‘Preparatory Sketch’ of the law of 1841, and it was said to justify it, that, 
the premium being paid out of his landed fortune, the insurance which 
represents it ought to be protected from the suit of creditors, who have 
treated with the captain. 

But this rule violates the fundamental principle of insurance, for the 
owner will gain by the loss of his ship, since in place of a ship burdened 
with debts, he will have a sum of money perfectly free in his hands. Only 
privilége creditors would be subrogated to a right of indemnity.” 


II._German Authorities. 


This question appears to have been early discussed and settled 
in the general Prussian Municipal Law (Das allgemeine Land- 
recht). The value and comparative merit of thissystem of legisla- 
tion dating from 1794, is well set forth by Dr. J. F. Behrend, in 
F. von Holtzendorff’'s Eneyclopedie der Rechtswissenschaft, 
erster Theil, pp. 366 et seg. In 1834, Pardessus criticised this 
code, as having too much detail and definition. He, however, 
adds : 

‘« Nevertheless, it is one of the most remarkable monuments, and to juris- 
consults also the most useful, which has been published in our modern 
times.” (Lois Maritimes III., p. 457.) 

Kaltenborn (1817-1866), in 1851, alludes to it as still being one 
of the most complete maritime codes of Europe, especially valued 
for thoroughness and practical worth. (Grundsdtze des prak- 
tischen Europdischen Seerechts, Vol. 1, p. 31 [Berlin, 1851). 
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The question of insurance was put beyond controversy by the 
following provision of the statute : 


Ist das Schiff versichert gewesen, © 


so miissen den Gliubigern auch die 
Rechte gegen den Versicherer abge- 
treten werden. II. 8, § 1530, 2d 8 
Vol. 3, p. 575 (Berlin, 1794). 


When the ship has been insured, 
the rights against the insurer must. 
also be ceded to the creditors. 


Alluding to same law, Pohls (1798-1849) in his Darstellung des 
gemeinen Deutschen und des Hamburgischen Handelsrechts 
{Hamburg 1828-1830] says, vol. 3, p. 234. 


Sie kénnen sich in allen Fallen 
von weiterer Verantwortlichkeit be- 
freyen, wenn sie das Schiff, nebst 
dem Nutzen dieser Reise, und ihren 
Rechten an den Assecuradeur abtre- 


In all cases they can free them- 
selyes from further responsibility, if 
they surrender the ship, including 
all benefits of this voyage and their 
rights against the insurers. 


ten. 


Kaltenborn’s treatise already cited is an important authority for 
several reasons. Besides being the only work published in the 
year of the passage of the Statute of the United States, and there- 
by furnishing evidence of contemporary maritime law in 1851, it 
_ is remarkable as treating these questions upon broad international 
principles as distinguished from a mere statement of local usages. 
It appears that for purpose of gathering material from the exist- 
ing jurisprudence for this work, the writer journeyed to Hamburg 
and elsewhere to acquaint himself with the actual practice of 
maritime Courts. The author was subsequently a professor of 
law in the University of Koenigsberg. (Allgemeine Deutsche 
Biographie, vol. 15, p. 44, Leipzig, 1882. ) 


The following principles regulating shipowners’ liability are 


laid down by this work :— 


Das Rémische Recht, welches den 
Rheder unbedingt mit seinem ge- 
sammten Vermégen fiir verpflichtet 
halt, ist nirgends praktisch und galt 
schon im Mittelalter nicht. Schon 
das Consolato del Mare, c. 183, 224, 
236, das Wisbysche Seerecht, arg. 
artikel 13 and 68, Hanseat, arg. Art. 
2, title x. lassen die Rhederei in der 
Regel nur bis zum Werthe des 
Schiffes haften; und die neueren 
Seerechte befreien die Rhedér durch 


The Roman law, which held the 
owner absolutely liable with all his 
property, is nowhere put in practice, 
and was not current as ole as the 
Middle Ages. Indeed, the Consu- 
late of the Sea (c. 183, 224, 236), 
the law of Wisby, reasoning from 
Arts. 13 and 68, that of the Hanse 
Towns, reasoning from Art. 2, Title 
X, render the owners, as a rule, an- 
swerable only to the extent of the 
ship’s value ; and the modern mari- 
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Abandon des Schiffes und resp. der | time laws free the owners, by the 


Schiffspart von aller weiteren Ver- 
bindlichkeit an 
nehmung, namentlich an den Hand- 


lungen und Contracten desKapitains. | 
In dem Schiffe sind alle wihrend der | 
Reise erwachsenen Vortheile, so wie | 


die Versicherung mit einbegriffen. 
Sollte das Schiff (sowie die Fracht) 
zu Grunde gegangen sein, so ist zur 
Befreiung der Rhederei hinreichend, 
wenn von ihr alle Anspriiche und 
Klagen, die auf dieses Schiff und die 
Fracht Bezug haben, abandonnirt 
werden. (Vol. 1, § 61, p. 149, 150. 
Berlin, 1851.) 


ihrer Schiffsunter- | 


abandon of the ship and their several 
shares in the vessel from all further 
liability for the ship-enterprise, par- 
ticularly for the acts and contracts 
of the captain. 

In the ship are included all gains 
arising during the voyage as well as 
the insurance. 

Should the ship and the freight 
have perished, it is sufficient for ex- 
oneration of the owners, if all claims 
and causes of action having reference 
to the vessel and freight are aban- 
doned by them. 


The same principle is stated very concisely in Weiske, Rechts- 


lexikon, vol. 9, p. 744. [ Leipzig, 1855. | 


After saying that ship- 


owners are personally liable, who knowingly participate in the 
culpability of their agents, it adds that— 


‘‘Otherwise they are only answerable as far as the value of the vessel 
goes, and to the amount of their enrichment by means of it” (bis zum 


Belaufe ihrer Bereicherung dadurch). 


On April 17, 1856, the Germanic Confederation voted to calla 
conference to meet in December of that year to prepare a general 
commercial code for all the States. 

The action of Prussiain response to this call is stated by Wendt 
in his papers on Maritime Legislation, London, 1871, as follows. 


(p. xxvii): 


‘‘When the Germanic Confederation had decided in 1856 to convoke a 
meeting of delegates for the purpose of agreeing upon one general mercan- 
tile law for their whole territory, the Prussian Government appointed three 
committees of merchants, one in Stettin, one in Danzig, and one in 
Koenigsberg, to investigate and collect the most desirable body of maritime 


law, and when the German Commission met at Hambur 


on the 26th of 


April, 1858, their Prussian colleagues were enabled to lay before them a 
well considered draft of a common maritime law, together with carefully 


complied reasons for same.” 


Makower, in an introduction to his edition of the German com- 
mercial Code (Das Allgemeine deutsche Handelsgesetzbuch, Ber- 
lin, 1880), p. X VZJ., alludes also to this Prussian draft as being 


the production of : 


“A number of merchants from different 


rovinces, besides experts en- 


gaged in maritime and commercial law, and lawyers from all the various 


ivisions of the Kingdom.” 


ee ee ee 
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The practical experience of these committees of merchants with 
the skill of the maritime experts, aided by the aggregate learning 
of the jurists resulted in an entire agreement upon the question of 
insurance. The law proposed by the Prussian Government to the 
Federal Conference contained the following provisions: 


Art. 


Fir den Schaden, welchen der 
Schiffer oder die Schiffsmannschaft 
einem Dritten durch unerlaubte 
Handlungen in Ausfiihrung der 
ihnen obliegenden Verrichtungen 
zufiigen, sind die Rheder verant- 
wortlich. 

Sie kénnen sich von dieser Verp- 
flichtung durch Aufgabe ihres Rechts 


407. 


The ship-owners are answerable 
for the damages which the master or 


the ws 4 crew do to a third person, 
throug 


illicit acts, in course of per- 
formance of the business incumbent 


_ upon them. 


They can free themselves from 
this obligation by giving up their 
rights to the ship, to the current 


am Schiff, an der laufenden Fracht freight, and to the insurance. 
und an der Versicherung befreien. 


Protokolle der Kommission zur Berathung eines allgemeinen 
deutschen Handelsgesetzbuches, von J. Lutz, Beilagenband, p. 
345. [Wiurzburg, 1858. | 

Art. 682. 


Das Pfandrecht der Schiffsgliiu- | - The lien of the ship creditor em- 
biger umfasst das Schiff, dessen Zu- | braces the ship, its appurtenances, 
behr, die Frachtgelder und den | the freight moneys, and the claim 
Versicherungsanspruch von der lau- | for insurance for the current voyage. 
fenden Reise. | 

1 bid, p. 395. 


The reasoning of the distinguished delegates from Prussia, in 
support of these provisions, is preserved in the protocols of the 
Commission. One of the Prussian delegates was Dr. Pape, from 
Berlin, who, between 1850 and 1856, was a maritime judge at 
Stettin, and was subsequently President of the Supreme Commer- 
cial Court of the Empire (Das Reichs-Oberhandelsgericht) at 
Leipzig. This office he held from 1871 to 1879. 

At the session of May 28, 1858, the question came up for dis- 
cussion. The protocols (Vol. 4, p. 1606) are as follows: 


Hierauf wurde zur Diskussion der 
Frage tibergegangen, ob zur fortune 
de mer, mit welcher der Rheder den 
Schiffsgliubigern zu haften habe, im 
Falle eines Verlustes des Schiffes die 
Versicherungsgelder zu jrechnen 


Hereupon the discussion passed to 
the question, whether in case of a 
loss of the ship, the insurance moneys 
were to be classed with the fortune 
of the sea, with which the owner is 
answerable to ship’s creditors so that 


seien, diese somit von den Gliubig- | 


ern in Anspruch genommen werden 
kénnten. Von einer Seite wurde 
diese Frage bejaht und hervorgeho- 
ben: die beschriinkte Haftung solle 
den Rheder vor der Gefahr schiitzen 
noch mehr, als das Schiff zu ver- 
lieren. Der Zweck werde einleuch- 
tend erreicht, wenn auch die Ver- 
sicherungsgelder zur Befriedigung 
der Gliubiger verwandt werden 
miissten. Es sei unbillig und un- 
gerecht, die Rechtswohlthat der bes- 
chrinkten Haftung so weit auszu- 
dehnen, dass in Fallen des Unter- 
angs des Schiffes der Rheder die 
V rsicherungsgelder, also das Ae- 
quivalent unverkirzt behalte, wih- 
rend die betreffenden Gliubiger 
simmtlich leer ausgingen. Eine 
solehe Ausdehnung der Rechtswohl- 
that miisse nothwendig dahin fiihren, 
dass in vielen Fillen der Untergang 
des Schiffes dem Rheder wiinschens- 
werth werde. Den Fall angenom- 
men, das betriichtliche Forderungen, 
fiir welche nur mit dem Schiff ge- 
haftet wiirde, vorhanden seien, so 
bringe der Untergang des Schiffes 
dem Rheder den grossen Gewinn, 
das derselbe von allen Verplichtun- 
gen befreit werde und statt des mit 
Schulden belasteten Schiffes, dessen 
unbeschwerten Werth in den Ver- 
sicherungsgeldern empfange. Zu 
der grossen Ungerechtigkeit und 
Hirte gegen die Gliubiger, trete 
also at der schwer wiegende Ue- 
belstand, dass der Untergang des 
versicherten Schiffes dem Rheder 
vortheilhaft sein kénne. Es fehle an 
einem ines Grunde, weleher 
die Gesetzgebung bestammen kOnnte, 
eine von solchen Uebelstinden be- 
gleitete Hiirte zu sanktioniren. 

Man habe auch hin und wieder 
darauf verwiesen, das auch die Gliu- 
biger die Forderungen versichern 
lassen kénnten ; allein dies sei nicht 
immer der Fall, z. B. nicht wegen 
der aus rechtswidrigen Handlungen 
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they could lay a claim to it. Upon 
one side the affirmative of the ques- 
tion was held and it was put promi- 
nently forward: The lmited lia- 
bility should protect the owner from 
the danger of losing more than the 
ship. The object will obviously be 
attained, if also the insurance mon- 
eys are required to be applied to the 
satisfaction of the creditors. It 
would be nnfair and unjust to extend 
the legal benefit so far, that in case 
of the wreck of the vessel, the owner 
should retain the insurance moneys, 
as the equivalent undiminished, 
while the creditors get absolutely 
nothing. 

Such an extension of the legal 
benefit must necessarily, in many 
vases, render the shipwreck of the 
vessel desirable to the owner. As- 
sume the case, that important claims 
exist for which only the vessel is lia- 
ble, then the wreck of the vessel 
brings great gain to the owner, in 
that he will be freed from all obliga- 
tion, and instead of the ship bur- 
dened with claims, he receives its 
unencumbered value in the insurance 
moneys. Besides the great injustice 
and hardship toward the creditor, 


there is also the weighty evil that 
the wreck of the insured vessel can 
_ be profitable to the owner. There is 


lacking a sufficient reason which 
can induce legislation to sanction a 
hardship attended by such evils. 


Reference has indeed been now 
and then made to the point, that the 
creditors could also insure their 
claims. This, however, does not 
always happen, e. g. not against 
claims arising out B illegal acts of 


des Schiffers herriihrenden Forderun- 
gen, deren Entstehung sich ja nicht 
voraussehen lasse, ferner dann nicht, 
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' the master, the beginning of which 


could not even be foreseen. 


Nor 


further when a charter party just 


wenn eine Certepartie so eben abge-— 
_ the briefest interval after its execu- 


| tion. 


schlossen und in kiirzester Zeit nach 
dem Abschlusse gebrochen worden. 
Schon das preuss. 
daher mit Recht die Frage bejaht. 
Verneint sei dieselbe dagegen aller- 
dings im Einklange mit dem holliin- 
dischen Handelsgesetzbuche und der 
Bremischen Verordung vom Jahre 
1832 in dem ersten der Berliner 
Conferenz vorgelegten Entwurfe. 
Bei der Berathung desselben hiitten 
sich aber alle damals anwesenden 
kaufmiinnischen Kommissionsmit- 


Landrecht habe | 


tion in the affirmative. 


entered into has been infringed in 


The Municipal law of Prussia has 
therefore already answered the ques- 
To be sure, 


the negative was taken in the first 


draft presented to the Berlin confer- 
ence in harmony with the Commer- 
cial Code of Holland, and the Bre- 
men Ordinance of 1832. In the de- 
liberation upon it, all the members 


of the Mercantile Commissions pres- 


glieder fiir die Bejahung der Frage — 
provision of the Municipal Law. 


und die Beibehaltung der landrecht- 
lichen Vorschrift ausgesprochen. 
Die Vorliegende Frage greife iibri- 
gens auch tiber das Gebiet des See- 
rechts ne 
from civil law.] Die Ricksicht auf 


The present question tre 
_and outside of the domain of 
i ae 


illustrations | 


Recht und Gerechtigkeit fiir wohl- | 
begriindete Forderungen sei ohne > 
_ and the security of mercantile specu- 


Zweifel wichtiger als die Riicksicht 
auf das Interesse der Rhederei und 
die Sicherheit der kaufminnischen 
a Endlich wiirde die 

erneinung der Frage zur Ver- 
mehrung der Versicherungen fiihren, 
indem jeder Gliubiger, welchem 
gegeniiber der Rheder nur _ besch- 
rinkt hafte zur Versicherung seiner 
Forderung sich gendthigt sehen 
werde, worin doch ebenfalls ein, 
wenn auch vielleicht geringer Uebel- 
stand gefunden werden miisse. 
Berufe man sich aber auf das héllan- 
dische und das bremische Recht, so 
stehe diesen Rechten das preuss. 
Landrecht entgegen, welches iiber 50 
Jahre in Geltung sei und, wie die 
Berliner Conferenzbeschliisse erwie- 
sen, Rheder und Kanufleute vollkom- 
men befriedigt hatte. 


lation. 


ent declared for the affirmative of 
the question and the retention of the 


nches over 
mari- 
time law. * apie 
Regard for the law, and justice 
toward well founded claims is, with- 
out doubt, of greater weight than 
regard for the shipowning interest 


Finally, the negative of the 


question would lead to increase of 


insurance in that every creditor 


toward whom the owner's liability 
was but limited would see himself 
compelled to insure his claim, in 
which case there would still be found 
an evil, though perhaps somewhat 
lessened. 

If the laws of Holland and of Bre- 
men are invoked, then these laws 
stand in conflict with the Prussian 
law, which is over fifty years in 
force, and, as the resolutions of the 
Berlin conference show, had com- 
pletely satisfied both shipowners and 
merchants. 


Notwithstanding these reasonings it appears that the Prussian 
delegates were outvoted. Two years later, on May 25th, 1860,the 
discussion was renewed before the Commission. 
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Having stated that the privilege of limited liability had been 
extended beyond what was contemplated at the earlier session, 
and that the considerations previously urged now applied with 
added force, it was further maintained in support of the motion to 
include the insurance (Protokolle, vol. 8, p. 4169) as follows: 


Dass sich der Rheder, wenn dem 
Antrag nicht stattgegeben werde, in 
vielen Fallen auf Kosten der Schiffs- 

liubiger wiirde bereichern kOnnen, 
indem er einerseits durch den Unter- 
ang des Schiffs von den Schulden 
efreit werde, zu deren Deckung er 
das Schiff hatte hingeben miissen, 
und anderseits den Werth desselben 
vom Assekuradeur ersetzt erhalte, 
und dass diese Aussicht auf Gewinn 
einem unredlichen Mann leicht An- 
lass dazu werden kOnne, dass er 
nicht Alles thue, was in seinen 
Kriften stehe, um den Untergang 
des Schiffs abzuwenden. Gehe man 
davon aus, dass der Rheder fiir die 
Schiffschulden nicht mit mehr als 
dem der See anvertrauten Werth zu 
haften habe, so kénne man doch 
nicht umhin, das Gesetz nun auch 
so einzurichten, dass er diesen Werth 


That unless the motion passes, the 
shipowner can enrich himself in 
many cases at the expense of the 
ship creditor, since on one side, the 
wreck of the vessel will free him 
from the claims, to pay off which he 
would have to devote the ship, and 
on the other side, he receives the 
value thereof made good by the in- 


_ surer ; and that this prospect of gain 


wirklich verlieren kénne; es sei 
gewiss nicht gerechtfertigt dem Rhe- | 


der die Méghchkeit zu 


_— dass 
er sich zum Nachtheile 


er Schiffs- | 


gliubiger selbst diesen Werth rette. — 
Zihle man die Versicherungsgelder | 


nicht zur fortune de mer, so werde 


den Schiffsgliubigern die Tragung | 


des Risiko des Schiffs aufgebiirdet, 
obwohl sie mit Ausnahme des Bod- 
mereigliubigers, von welchem des- 
halb auch im _ vorliegenden Antrag 
abgesehen werde, durch nichts zu 
erkennen giben, dass sie zur Ueber- 


nahme eines Risiko bereit seien und | 


obschon es unbillig wire, ihnen die- 
ses Risikozuzumuthen und doch keine 
Art von Disposition tiber das Schiff 
zuzugestehen. Man mdge nicht ein- 
wenden, dass es an einem juristischen 
Grunde fiir die beantragte Bestim- 
mung fehle und dass das Versicher- 


would easily become an inducement 
to a dishonest man not to do all 
within his power to avert the de- 
struction of the vessel. If we pro- 
ceed from this, that the shipowner 
has to answer for the claims on the 
ship, only to the extent of the value 
committed to the sea, yet we should 
not forbear to arrange the law, so 
that he could really lose this value. 
Certainly it would be unjustifiable 
to give the owner the possibility to 
save this value to himself to the 
prejudice of the ship creditors. If 
the insurance moneys are not counted 
in the fortune de mer the burden of 
bearing the ship’s risks will be cast 
on the ship’s creditors, although 
(with exception of the bottomry 
creditor, who however is put out of 
view in the present motion) they 
make known in nothing that they 


are om ma to undertake a risk, 


and although it would be unfair to 
impose on them this risk and still 
accord them no sort of power of dis- 
posal over the ship. 

It cannot be urged in reply, that 
there is no juridical ground for the 


_ proposed provision, and that the 


matter between shipowner and under- 
writer, for the ship creditors, is a 
res inter alios acta which does not 


concern them ; since the latter re- 


ungsgeschiitt zwischen Rheder und 
Assekuradeur fiir die Schiffsgliubi- 
ger eine res inter alios acta sei, 
welche diese nichts angehe, denn das 
letztere finde auch auf die in Art. 
656 besprochenen Forderungen des 
Rheders Anwendung, und was das 
erstere angehe, so beruhe die Ein- 
fiihrung einer beschriinkten Haf- 
tung ja auch auf keinem juristischen 
Grundgedanken, sondern auf prakti- 
schen Zweckmissigkeitserwiigungen, 
wie sie denn auch keineswegs bei 
allen seefahrenden Nationen sich 
finde ; es kOnne somit auch bei Fest- 
stellung der Modalitiiten dieser Haft- 
barkeit nicht darauf ankommen, ob 
sie sich durch streng juristische 
Schlussfolgerungen __ rechtfertigen 
liessen. 
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lates also to the claims of the ship- 
owner, settled in Art. 656, and so 
far as concerns the former the intro- 
duction of a limited liability surely 
rests on no fundamental juridical 
idea, but rather on considerations of 
practical expediency by no means 
prevalent among all seafaring na- 
tions. Hence the establishment of 
the modal incidents of this liability 
does not hinge on the point whether 
it is vindicated by strong conclusions 
of a juridical kind. 


This discussion was closed by the following arguments of two 
delegates in reply to objections to foregoing which had been 
presented by other members of the commission, p. 4171: 


Unter den gegen den Antrag vor- 
gebrachten Griinden sei nur der 
eine erheblich, dass mit der An- 
nahme des Antrags der Fortbestand 
der Rhederei in ihrem bisherigen 
bliihenden Zustand nicht vereinbar 


sei, und man lasse es dahin gestellt | 
_make a divergence from general 
_ legal principles which is so abso- 


sein, ob derselbe unbedingt durch- 
greifend und eine so grosse Abweich- 


ung von den allgemeinen Rechts- | 
ndsitzen, wie die, deren Beseit- | 
_to French Legislation is inapplica- 


igung der Antrag bezwecke, zu 
rechtfertigen geeignet sei. 
weisung auf i >  Gesetzgebung 
Frankreichs passe nicht, weil dort 
das Abandonsystem bestehe, welches 
die Versammlung verworfen habe. 
Endlich handle es sich nicht darum, 
die Schiffsglaubiger an Stelle des 
Rheders in den Versicherungsvertrag 
eintreten zu lassen, sondern ihnen 
die dem Rheder gebiihrenden und 
wirklich anfallenden Versicherungs- 
elder als Executions-Objekt an 

telle des Schiffs zuzuwenden, wie 
dies auch bei versicherten Gebiin- 


Die Hin- | 


There is but a single material ar- 
gument among those adduced against 
the métion—that the adoption of the 
motion is incompatible with the per- 
petuity of shipping in its hitherto 
flourishing condition, and it is left 
undecided whether it is justifiable to 


lutely radical as this, which the mo- 
tion alms to obviate. The reference 


ble because there the system of 
abandon is in force which the con- 
vention have rejected. Finally, the 
point in question is not to admit the 
ship creditors into the insurance 
contract in place of the shipowners, 
but to allow them the insurance 
moneys falling due and actually de- 
volving on the shipowner as an ob- 
ject of execution in lieu of the ship, 
as is also the case with insured 
buildings in respect to hypothecation 
creditors. ‘The question here is not 
whether or what interest the ship- 


den beziiglichi der Hypothekargliin- 
biger der Fall sei. Ob und welches 
Interesse der Rheder an dem iibers- 
chuldeten Schiff habe, komme hier 
nicht in Betracht. Brauche der 
Assekuradeur nicht zu zahlen, so 
wiirden auch die Gliubiger nichts 
erhalten. Ausserdem seies dem As- 
sekuradeur gleichgiltig, an wen er 
zahle, wenn er nur durch die Zah- 
lung befreit werde. 

Von einem anderen Herrn Ab- 
geordneten wurde hinzugefiigt : Die 
Gesetzgebung Frankreichs sei in der 
vorliegenden Frage um so weniger 
maasgebend, weil die in Frankreich 
za Ungunsten der Rhederei und 
namentlich des Schiffsbaus bestehen- 
den Zoll- Prohibitiv- u. s. w. Gesetze 
gleichfalls Privilegien und Monopole 
zu Gunsten der Rhederei hervor- 
riefen, wie tiberhaupt ein industri- 
elles oder merkantiles Monopol zum 
Schutz der dadurch Beeintrichtigten 


ein zweites Monopol bedinge, oder | 


Uebri- | 


doch hiiufig zur Folge habe. 
gens habe der Seehandel so vieler im 
Alterthum, wie in der spiiteren Zeit 
durch Schifffahrt reich und miichtig 
gewordener VOélker den unwiderleg- 
lichen Beweis geliefert, dass der 
Rhedereibetrieb recht wohl bestehen, 
ja zur hdchsten Blithe gelangen 
Sea ohne durch das vel gegen 
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| 


owner has in the encumbered ship. 
If the insurer does not have to pay, 
then the creditor would receive 
nothing. Besides, it is immaterial 
to the assurer to whom he pays, if he 
be only exonerated through the pay- 
ment. 


Ancther delegate added: The 
French Legislation is the less a 
standard for the present question 
since the existing French custom, 
prohibitory and other laws against 
ship-owning, and especially ship- 
building have likewise called into 
being a privilege and monopoly in 
favor of the shipping interest, as us- 
ually an industrial or mercantile 
monopoly (by the protection of the 
interests thereby invaded) necessarily 
involves a second monopoly or is at- 
tended with one in the sequel. 
Moreover, alike in antiquity and in 


_ later times, by fact of nations grown 


die sonst bestehenden allgemeinen | 


Rechtsgrundsitze, als gegen das 
Rechtsgefiihl verstossende Privilegi- 
um des Art. 424, geschiitzt zu sein, 
nach welchem sich zwar der Rheder 
egen jeden Schaden sicher stellen 
cOnne, der Schiffsgliubiger aber, 


ane 


rich and powerful through shipping, 
uncontrovertible proof has been fur- 
nished that maritime commerce sub- 
sists very well and could attain even 
to the most flourishing condition un- 
protected by the privilege of Art. 
424—a privilege opposed to elemen- 
tary legal principles as well as offen- 
sive to legal perceptions. By it, the 
owner could indeed make himself se- 
cuwe against every harm, but the 
a creditor who has loaned money 
goods to the owner, and has su 


_ plied the means of carrying on the 


welcher dem Rheder Geld und Gut | 


dargeliehen und ihm zum Rhederei- 
betrieb die Mittel vorgestreckt habe, 
im Falle des Untergangs oder der 
Entwerthung des Schiffs, ganz oder 
theilweise unbefriedigt bleibe. 


Q 


shipping business, in event of the 
destruction or deterioration of the 


vessel, remains totally or partially 


Ein | 


soleches Privilegium sei daher weder | 
_ Sary capital dearer to shipowners. 
dkonomisch, letzteres nicht, weil es | 
der Rhedere: die néthigen Kapitalen | 


handelspolitisch gerechtfertigt, noch 


unpaid. Such a privilege is justified 
therefore neither in commercial poli- 
tics nor on economic grounds, since, 
as to the latter, it renders the neces- 
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vertheure. Anderseits sei selbst die | On the other hand, even the en- 
Gefihrdung der Schiffe, der La- | dangering the vessel, cargo and crew 
dungsgiiter, und der Mannschaft | would not be beyond all doubt. 
nicht ausser allem Zweifel. | 

Notwithstanding these objections, the delegates, acting under 
instructions from their home governments, rejected the motion, 
The code subsequently enacted, therefore, makes no provision for 
insurance being subject toclaims of creditors. In accordance with 
its obligation tothe confederation, Prussia adopted it in that form, 
and since March 1, 1862, the former statute on the point has been 
superseded. 

In connection with this controversy, this court is referred to the 
fact that besides Holland, two other countries have expressly en- 
acted that the insurance shall nof be comprised in the shipowners’ 
abandon to creditors. These are Belgium (law of June 19, 1855), 
and Finland (Maritime Code of 1874, Av¢. 17). It is, however, con- 
fidently submitted that neither of these statutes indicates the ex- 
istence of such a negative provision in the General Maritime 
law. Rather the contrary—that insurance 7s so included by the 
general law, and that nothing but an express statute can ex- 
clude it. 


III.—Deductions from foregoing. 


This examination of the French and German authorities, it is 
submitted, leads to the following conclusions :— 


1. The equity to insurance was deduced by the French courts 
from a statute prescribing an abandon only of ship and freight. 

2. It has been maintained by Valin and Pardessus and was earn- 
estly advocated by the highest French judicial authority, viz.: the 
magistrates of the Court of Cassation. : 

3. The equity to insurance was denied by the chamber of Peers 
in 1841, in opposition to the wish of the highest court, on grounds 
that were professedly temporary and local. 

4. Although French jurisprudence on this point may be unset- 
tled, evidencing a transitional stage in its development, the latest 
expression of the legislative willis in the direction of restoring 
the insurance equities to all creditors who have a specific lien on 
the vessel. . 

5. That the express enforcement of this equity by Prussian 


dl 


legislation for over fifty years was completely satisfactory to both 
ship owner and creditor; and that the first attempt of Prussian 
jurists to change the law in imitation of the supposed policy of 
France was met with unanimous remonstrance from the shipping 
interest represented at the Berlin conference. 

6. That the ultimate reversal of the law was against the protest 
of Prussia, and was accomplished by votes of nations, many of 
whom had much less at stake in maritime affairs, and at a period 
when theexample of supposed French legislation was much more 
influential than at present. 

7. That it needs no argument to establish that a principle, 
authoritatively announced by Valin, supported by Pardessus, prac- 
tically enforced by the French courts, urgently advocated by the 
supreme judicial authority of France, administered successfully 
for over half a century in the great Prussian ports of the Baltic, 
and sanctioned by the chief legal authority of Berlin, is in fact 
a veritable equity in maritime law, and worthy the adoption of this 
tribunal. 


IV.—Naiture of Insurance. 


The idea that insurance money is derived from something so 
remote from the insured subject matter, as to come to the insured’s 
hands free from all obligations to third persons, is based upon an 
early theory of this contract which is now rejected. At the first 
appearance of insurance contracts as commercial facts, the me- 
dizeval jurists were unable satisfactorily to adjust the new product 
of mercantile life to previous legal theories.* When it was found 
impracticable to bring insurance under the rubrics of the Roman 
law, it was treated as a mere emptio spei or rei speratae—a sort 
of game or wager—and was hence put outside the pale of ordinary 
legal principles. Regarded as sheer matter of hazard—one of the 
gewagten Geschadfte—it was thrown into the category of aleatory 
contracts. In fact, this classification still survives in French 
statutory law. 

Code Civil, § 1964. 


*In Valin's time this difficulty continued. Speaking of insurance he says: ‘* Les Docteurs 
se sont beaucoup fatigués dans la recherche de la nature de ce Contrat.” Vol. II. p. 26 


[ed. 1766. ] 
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The difficulty of entire emancipation of jurists from the influ- 
ence of this reject21 wager theory of insurance has been recently 
remarked by contineutal authorities. 

Holtzendorft’s Rechtslexikon, Vol. 3, p. 1080 [Ed. 
1881.} by Dr. Carl Gareis of Giessen. 

Of course, if it be sound that insurance is such a mere expecta- 
tion of gain, derivable from a wager tolerated by the law, but quite 
outside of the subject matter of the hazard, then the proceeds of 
the wager cannot consistently be applied to the payment of any 
lien on the destroyed object, no matter how meritorious a canse of 
action may exist. 

The actual practice of the law is otherwise. 

Section 37, of the Shipping Law of Norway of 1860, provides 
that the insurance money on the vessel shall be directly liable for 
the claims of seamen, who have, in that country, as in others, a lien 
superior to many classes of creditors. Hallager, Den norske Soret, 
pp. 114, 319, [Christiania 1873]. 

Indeed, Emerigon himself implies, in the quotation already cited, 
that the wages of seamen is the main abject of insurance, and that 
if the insurance money is diverted from them to outside creditors 
this object would be lost. 

Dufour, also (vol. 1, p. 373), sums up Emerigon’s reasoning in 
these words: 

‘* Tf this privilege be accorded to supplymen and workmen, it will have 
to be accorded to other creditors ; and yet how will the sailors profit by it, 
for example ? By this means the object of insurance will fail.” 


Elsewhere also Emerigon takes a similar view against the wager 
theory ofinsurance. This occurs in discussing the point whether 
in case of insurance on a ship which is thereafter lost, the owner 
can recover the insurance, and also hold the freight due on any 
eargo that is saved. And he holds that he cannot. He says 
[ Traité des Assurances, t. 2, p. 221, Marseille, 1783): 


‘*'The contract of insurance is not a lucrative contract. Its only object 
is to protect the insured from loss. In the course of the voyage, the real 
value of the 3 diminishes, the provisions are consumed, the advances 
made to the sailors are absorbed. But all that is recompensed by the 
freight. It is the freight which preserves to the ship its primitive value. 
What the ship loses on one side, it recovers on the other by the freight, 
which is its accessory. Your ship, which when it departed from Marseilles 
was worth 50,000 livres, at its return is worth but 20,000 livres. You have 
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no complaint, because the freight recompenses you for this decrease of 


value. 
If your ship is wrecked coming into the port of Marseilles, it is odious 


that you should on the one hand demand from your insurers 50,000 livres, 
and on the other, the entire freight of the cargo saved. The disaster would 
enrich you at the expense of the insurers. Such a system must be con- 
demned as contrary to equity and to the nature of the contract.” 


In 1875 Sir John Lubbock expressed the following views on the 
law of marine insurance, ina speech in Parliament, published in 
a volume of Addresses | London, 1879.| Speaking of valued poli- 
cies, he said, p. 148: 

‘In the present state of the law, however, it is actually, in some cases, 
better for the shipowner, in a pecuniary point of view, that his ship should 
be lost. Surely such a state of things is entirely contrary to publie policy 
and the true principles of insurance.” 


A practical instance of admitting the equities of third parties to 
share in the benefits of insurance contracts is found in the English 
legislation, which still subsists in the city of London. In 1774, it 
was there enacted that upon the request of any persons inferested 
or entitled toany house insured which might thereafter be burned, 
the insurers were authorized and required toexpend the insurance 
money in reinstating or repairing the property, so far as it would 
go, unless the insured give security to rebuild, or unless within. 
sixty davs the parties adjusted their differences, 


Statute 14, Geo. IIL, Chap. 78, Sec. LX XXIII. 


French legislation in May 28, 1858, expressly subjected certaim 
’ ? . 

insurance on personal property to creditors’ liens. In a statute 
regulating Magasins générauz, certain creditors were given a 
privilége , by virtue of holding receipts and warrants. This privi- 
lége extended to the insurance by following article: 

10.—Les porteurs de récépisés et Holders of the receipts and the 
de warrants ont sur les indemnités | warrants have the same rights and 
d’assurance dues, en cas de sinistres, | liens upon the indemnity of insur- 
les mémes droits et priviléges que | ance, in case of loss, that they have 
sur la marchandise assurée. upon the merchandise insured. 

Sirey D. et C., Lois annotées 
an 1857, 1858, pp. 73, 74. 


There is another consideration particularly applicable to a ques- 
tion of marine insurance when it is claimed that the contract is 
wholly outside of the subject matter at risk. Maritime law itself 
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- recognizes and enforces the connection between them, during the 
various stages through which the contract passes. 


First.—Before the premium is paid, the law gives the under- 
writer a lien for the premium upon the vessel itself. This is pro- 
vided for by a majority of commercial nations. 

France, Code de Commerce, § 191, sub’d. 10. 

Belgium, Art. 23 of Law of June 11, 1874. 

Italy, Commercial Code of 1883, Art. 677, sub’d. 8. 

Spain, Com. Code, § 598. 

Portugal, Com. Code, § 1300, 1307. 

Chili, see Hoechster & Sacré Droit Com. Maritime, 
p. 1330. 

2 Flipp, Rep., 437, notes. 

Weiske, Rechtslexikon, Vol. 9, p. 741. 

Malynes Lez Mercatoria, p. 148 (London, 1685). 


This principle has been adopted by the Federal Courts, and has 
received the sanction of Mr. Justice Swayne sitting at Circuit. 
The Dolphin, 3 Central L. J., 628, 1 Flipp, 580, 592. 
The Illinois, 2 Flipp, 431. — 


Second.—Payment of the premium, therefore, is an extinction 
of an encumbrance upon the vessel. Hence it enhances the inter- 
est of the owner in the vessel to that extent. This rests not only 
upon deduction from the preceding principle. It is explicitly 
asserted by Valin. According to the Ordinance of 1681 (Liv. IIL., 
Tit. VI., Art. XX), the premium was treated as a maritime outlay, 
and could itself be insured. Commenting on this, Valin says: 

Cet article permit de plus a l’as- | This article permits, moreover, 
suré de faire assurer le cofit d’assur- | the insured to insure the cost of the 
ance, 4 quoi est aussi conforme l’art | insurance, in which it is also in 
9, du ch. 2 du Guidon: & cela est | accordance with Art. 9, Chap. 2, of 
qnete, parce que cette prime, qu’il | the Guidon, and this is just, because 

‘ait payée d’avance ou non, augmente | this premium, whether he has paid 
- dautant la valeur de la chose, qu’il | it in advance or not, augments by so 
a intérét de faire assurer pour courir | mach the value of the res, which he 
moins de risque. _ has an interest to insure, in order to 

(Com., Vol. 2, p. 67.) | run less risk. 


To the same effect are— 
Code de Commerce, Art. 342. 
Persil, 7raile des Assurances ter. p. 118 (Paris, 1834). 
Cédigo de Comercio (Spain) Art. 852. 
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In fact Valin’s precise expression, that premiam increases the 
value, is employed by the commentators on the later code, (la 


prima assequrada aumenta el valor de la cosa). De la Serna & 


Reus y Garcia, Codigo de Comercio, p. 351, Madrid, 1878. 

Although there is no express provision of the German Code for 
insuring the money paid for premium, Dr. Lewis states in his treat- 
ise, that the premium for insuring a vessel and freight, falls in the 
same category with other expenses of outfit. 


Das Deutsche Seerecht, Vol. 2, p. 189. 


In the third volume of the Cours de Droit Maritime by Cresp- 
Lacrin, the writers refer to Art. 342 of the French Code, permit- 
ting insurance of the premium, and state the principle of the rule 
as follows: 


Pourquoi ? Parce que cette prime Why ? Because the premium in- 
augmente d’autant la valeur de la | creases by so much the value of the 
chose en risque; comme tous les | thing at risk; like all the other out- 
autres frais, impenses ou loyaux- | lays, expenses or just costs, 1t makes 
colts, elle fait partie de la valeur, | part of the value, it enters into the 
elle entre dans la facture. schedule. 

Vol. 3, p. 446, Paris, 1882. | 


What then becomes of the argument, sometimes gravely put 
forth, that insurance money is inaccessible to the ship creditor, 
because its cost is paid from the land fortune of the owner? True, 
the premium may come from the land fortune, which may also 
have supplied the outfit of the voyage, and, indeed, for that mat- 
ter, the vessel itself. But it is not what comes from, but what 
stays in the land fortune that the law keeps from maritime claims. 
It has not been doubted that, with the vessel, creditors take all 
claims of its owners for injuries thereto by third parties, and all 
his right to indemnity by general average. 

De Couder, Dictionnaire de droit com.,Vol. I. p. 418, 
$104. 
Cresp, Cours de droit maritime, Vol. I, p. 633. 


Yet these claims are not realized without pecuniary outlay. 
The source of the expenditure has never changed their character. 
The decisive fact is their purpose. Appropriated from whatever 
fund, they are paid as shipowner, and not as land owner. There 
is no injustice in this. The legal distinction between these two 
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interests is strictly artificial. By it, the land fortune is conclu- 
sively presumed to have acquired irrecoverably all profits of a 
prior voyage, at the instant of its completion, however contrary 
that may be to truth and reality. On the other hand, moneys are 
actually applied to increasing the sea fortune. To deny that in- 
surance premiums do this, is to dispute elementary authorities 
that go back to the Guidon. If the cost of insurance has in- 
creased the value of the sea fortune for purpose of measuring 
indemnity to the owner, its value must be increased for purpose 
of measuring reparation by the owner. 


Third.—After occurrence of a loss, even if not total, nor fol- 
lowed by any abandonment, the insurer is subrogated to the 
owner’s rights, and is invested with the power to bring actions 
directly against third persons. 

Court of Cassation, 12 Aug., 1872, Sivey, 1872, 1. 323. 
Deloynes, Questions ad Abordage Maritime, p. 10. 
(Paris, 1878). 


This principle has been recently adopted by this Court. 
The Potomac, 15 Otto, 630. 


Fourth.—It is the practice of some jurisdictions to permit the 
insurers, even aftera proffered abandonment, to repair and return 
the vessel, in full satisfaction of their liability—which is consistent 
with true theories of insurance, although difficulties of admin- 
istering the rule prevent its extended application. 


Wood 2. Lincoln Ins. Co., 6 Mass., 479. 
Commonwealth Ins. Co. ». Chase, 20 Pick., 142. 


Reynolds v. Ocean Ins. Co., 22 Pick., 191. 


Hence it is submitted : 


That insurance moneys are a veritable representative of some 
subject of property. To say otherwise would bea return to the 
wager theory. To say they represent the physical object insured 
may be open to objection. To affirm, however, that the proceeds 
of the insurance represent merely the premium, is unsound and 
untrue—unsound, because it falls back on the discarded wager 
doctrine, and untrue, because in reality payment of premium alone, 
without right or title, gives no claim to the insurance moneys. 
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Unless the insurance contract is a mere wager, its proceeds 
must represent the subject matter to be indemnified. But this 
subject matter is not the physical object destroyed. It is the pro- 
prietary ownership, the right or title of the insured, that insur- 
ance makes good and represents. In a word, the insurance 
money restores, represents, and replaces the insured’s interest, 
in the object sustaining the injury. 


V. The U.S. Statute. 


Pardessus gave, as a reason forincluding the insurance, that the 
shipowners’ act in discharge of liability, was in fact a transfer of 
title, a giving in payment. If the abandon wasa cession or con- 
veyance, it carried with it the insurance as a necessary incident. 

The adversaries of the doctrine.do not dispute this deduction. 
Instead they assail the premises. Accordingly Boulay-Paty, 
writing in opposition to Pardessus’ opinion, rests his case on the 
theory that the shipowner does not make a transfer to the creditor, 
but simply withdraws his responsible ownership. Thus in his 
Droit Maritime, he says of the shipowners’ act : 


C’est une simple déclaration du 
propriétaire du navire, de ne pré- 
tendre rien a cette propriété. * * * 
L’abandon n’ est qu’ une renoncia- 
tion & la propriété de la chose, pour 
n’ étre pas tenu des dettes qui la 
grévent, et non pour en transmettre 
la propriété a d’autres. 


It is a simple declaration of the 
shipowner that he claims nothing in 
this property. * * * The abandon 
is only a renunciation of the pro 
erty in the res, in order not to 
held for the debts which encumber 
it, and not to transfer the property 
to others. 


(Vol. I, p. 294.) 


Forty years afterwards this question of insurance was examined 
by De Courcy, who, with Dufour, was in 1865, a member of the 
Commission appointed for revision of the Maritime law of France. 
The controversy between Boulay-Paty and Pardessus was restated 
by him in the question: whether the shipowner’s abandon was an 
absolute divesting of his ownership and transfer of it to creditors, 
or was merely a means of liquidation. 

This very controversy seems also to have divided the jurists of 
Holland. Their difference as stated by them is whether the 
afstand or abandon is a datio in solutum or a simple derelictio. 


De Wal, Het Nederlandsche Handelsregt, Vol. 2, 
p. 56. (Leiden, 1869). 
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De Courcy’s opinion on the point and of the authority of Boulay- 
Paty was as follows: 


I do not entertain the slightest 
que l’abandon est une dépossession | doubt that abandon is an absolute 
absolue de la propriété, qu’ il ne | divesting of ownership, that it can 
peut pas étre autre chose et qu’il ne | be nothing else, and that it reserves 
réserve aux armateurs aucun droit | to the owners no right whatever on 
quelconque, sur le navire abandonné | the abandoned ship or its product. 
ni sur son produit. Et je trouve la And I find the alleged question so 
prétendue question si peu sérieuse, | little serious, even grammatically, 
méme grammaticalement, que sa | that the true formula seems to me to 
véritable formule me parait étre la | be the following: The abandonment 
suivante ; l’abandon du navire est il | of the ship—is it an abandonment of 
un abandon du navire? TI n’est | the ship? It is, nevertheless, not 
cependant pas de vérité si évidente | so plain a truth that the pleader’s 

ue n’ait contestée lintérét du plai- interest has not contested it. They 
lie On a donc eu le courage de have had the hardihood to maintain 
soutenir que l’abandon imposait aux that an abandon imposed on the 
créanciers le devoir de poursuivre la | creditors the duty of following the 
vente et réservait sur le produit, des | sale, and reserved to the owners the 
droits aux armateurs; qu'il n’était | rights on the product; that, in a 
en un mot qu’un moyen de liquida- | word, it was only a means of liqui- 
tion. Et l’on s’est appuyé de l’opin- | dation. And they have supported 
ion d’un commentateur, M. Boulay- themselves by the opinion of a com- 
Paty, lequel, je me hate dele dire, mentator, M. Boulay-Paty, who, I 
est une autorité fort peu imposante. | hasten to say, is an authority of very 
L’opinion qu’il a exprimée a cet re- little weight. The opinion which 
gard est certainement erronée.” he has expressed in regard to this 

Dune Réforme Internationale du is certainly erroneous. 

Droit Mariiime, pp. 50, 51 (Paris, 
1863). 

Those later French authors that oppose including the insurance 
in the shipowner’s abandon, occupy substantially Boulay-Paty’s 
position, viz.: That a beneficial transfer is not required, but that 
the law is satisfied by a mere withdrawal of the responsible owner- 
ship. Perhaps the French law leaves this an open question. But 
the plain terms of the United States Statute of 1851 hardly leave 
room for discussion on this point. The lawgiver’s words are un- 
equivocal and decisive against the theory advanced by Boulay- 


Paty. 


First.—The requirement of the statute (R. 8., § 4285), is not an 
abandonment, renunciation, or disclaimer of ownership. It must 
be afransfer. Exactly the word of Pardessus—which everywhere 
imports a complete cession leaving no rights remaining in the 
original owner. 


; 
; 
| 
i 
: 
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Second.—The subject matter to be transferred is not the mere 
vessel and freight, which the French Code calls for. Our alterna- 
tive is, ‘‘ If he shall transfer his interest in such vessel and 
freight.’’ Jnterest is more comprehensive than right, title, or 
ownership. It includes all resulting and incidental advantages— 
present and fature—connected with ownership, or touching prop- 
erty considerations. Primarily denoting inflnence of near objects— 
the being between, inter esse, the word early grew to mean every 
derivative and secondary property, gain or loss, as distinguished 
from a direct and primary ownership. In this sense (which pre- 
ceded the popular use), the word was current as a law term as 
early as the twelfth century. 


Littré, Dictionnaire, Intérét. 
Grimm. Worterbuch, Interesse. 
Skeat, Etymological Dict., /nterest. 


The word still conveys a subjective sense. When ownership is 
in question it looks rather to the results on the person, than to 
mere object owned. It therefore includes every effect or influence 
of ownership collateral as well as original. 

Hence to transfer one’s interest is to deprive and divest the 
transfer or of every right or incident of a right, and to substitute 
another in the enjoyment of all accessories of the original owner- 
ship. 


Third.—The statute goes further. Lest anyone should raise the 
question of the legal nature of the shipowner’s act, and should 
contend that it was a simple means of liquidation, the lawgiver 
has silenced objectors by adding that the transfer is ‘‘ for the 
benefit of such claimants.”’ 

Liability, therefore, does not cease, until every interest and all 
elements of interest are surrendered. 

An insurable interest obviously is an interest in the vessel and 
freight. 

If ceded and transferred for the creditor's benefit, it leaves in 
the shipowner no equitable basis for receiving or retaining the in- 
surance. The time of payment by the insurer is immaterial. 

If paid over after the transfer of interest for the creditor's bene- 
fit, the proceeds are taken and held intrust for the creditor, whom 
the law has made the beneficiary. 
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If it be contended that equitable principles of this kind-are in- 
applicable to this statute, the answer is, the legislation of Massa- 
chusetts and Maine, from which the federal act was derived, ex- 
pressly devolved the adjustment of these questions upon the equity 
side of the Court, and granted to both parties the right to invoke 
its exercise by bill. 


2 Mass. Laws (1823), p. 497. 


Congress also intended equitable principles to aid and control the 
appropriate proceedings, sanctioned by the Act of 1851, and laid 
a direct foundation for application to equity by providing for the 
appointment of a trustee. 

Should it be remarked that the National Steam Navigation 
Company 4re limiting their liability under R. 8., § 4283, and have 
therefore made no transfer, the answer is not difficult. 

The measure of liability under § 4283, is but the valuation of the 
same objects which are to be to be transferred under § 4285. 

Whatever in one case would pass to a trustee, in the other alter- 
native it is to be valued. Every element ‘going to make up the 
amount of the shipowner’s interest is to be the subject of valua- 
tion. 


Vi.—Lien for Collision. 


While it is true that seamen (whose claims are admitted to the 
insurance) were preferred to all other creditors by the French 
Ordinance of 1681 (Liv. I, Title XIV, Article X VI), modern codi- 
fication has subordinated their rights to other equities. Thus the 
Italian Code of 1883 (Art. 677), as well as the Code of Spain (Art. 
598), gives them only fifth place in order of liens, and while they 
have but the fourth rank by the Code of Germany (Art. 758). 

The lien of supplymen, whom Valin admitted to the insurance 
was postponed by the Ordinance both to seamen and claims arising 
in course of the voyage. 

In our own law collision creditors stand first. 

This Court has authoritatively declared that ‘‘ Liens for repara- 
tion for wrong done are superior to any prior liens for money 
borrowed, wages, pilotage, &c.’’ 


Norwich Co. v. Wright, 13 Wall., 104, 122. 


§ 
' 
; 


| 
; 
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The question of postponement of seaman’s wages to lien for 
collision has been also directly adjudicated in 


The Maria & Elizabeth, 12 Fed. Rep., 630. 


By the latest foreign law also the lien of seamen only extends 
to the value of vessel and freight, and therefore is no different 
from that by collision. 


Dalloz,79, ‘1, 458. 
Valroger, Droit Maritime, vol. 2, p. 95 (Paris, 1883). 


The considerations that permit any class of ship creditors to 
reach the insurance, must apply @ /ortiori to the case of the 
Scotland lien for collision. 


VII.—English and American Decisions. 


In 1846, Baron Parke, in the English Exchequer, comparing 
the English Statute with the maritime laws of Continental States, 
expressly says that according to the latter, if the vessel be lost— 


‘* the owners are altogether exempt on abandoning the benefit of insurance, 
if any, and salvage.” Brown v. Wilkinson, 15 M. & W., 396. 


Likewise, this Court in Norwich Co. ». Wright, 13 Wall. 117, in 
enumerating claims of the owner to be surrendered, specify ‘‘ in- 
surance, &c.’’ and cite Pardessus as authority. Nevertheless, 
certain other Federal Courts have expressly held otherwise. In 
none of them, however, had the foreign law been very fully pre- 
sented. The sole authority for including the insurance has been 
taken to be the text of Pardessus. Even that authority, as read 
by Judge Kane, was only “‘ a single line,’’ ‘‘ unsustained by argu- 
ment or authority.’’ 


Watson v. Marks, 2 Am. Law Reg. 157, (1851). 


The subsequent proceedings in the Norwich Case (8 Ben. 312) 
involved the question of fire insurance. ‘The French law was there 
discussed. 

The learned District Court cites, on the question of insurance, 
three treatises and two adjudged cases from France. The treatises 
are Boulay-Paty’s work, already mentioned (of which the last 
edition was in 1834), Pouget Principes du Droit Maritime, pub- 
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ished in 1859, and Caumont, Dict. du Droit Maritime, which last 
appeared in 1867. None of the above, therefore, can be authorities 
under existing French law as modified by Act of 1874. 

The first adjudication cited was Rennes, 12 Aug. 1822. It is re- 
ported in Sirey, 1822-1824, II, p. 111. The controversy was be- 
tween owner and shipper to whom the former had made an abandon 4 
of the vessel. The case is but a re-statement of Boulay-Paty’s 
view already quoted, and was decided in the town in which he 
lived, in the very year that his book appeared. The opinion pro- 
fesses to go upon the ground that the abandon was not a transfer, 
for the court says at the outset that— 


-— em 4 — o — -_ 


abandon autorisé par l’art 216 du | the abandon of ship and freight au- 
méme code du navyire et du fret, | thorized by Art. 216 of the same Code 
n'en transmit pas la propriété. does not transfer the property. he 

Hence, the case is predicated upon a view of the law diametri- f 
cally opposed to ourown. The case has been criticised by De 
Courcy in the work already cited, in which he remarked upon } 
Boulay-Paty’s authority, also by Regnault in Revue Critique de . : 
Lég. 1876, p. 650. Whether good or bad law in France, it is there- 
fore inapplicable to our statute. 3 

The other decision referred to is cited as Aix, 8th Feb’ y, 1832. 
Careful search in the Journal du Palais, the Recueil of Sirey, the 
Jurisprudence Générale of Dolloz fails to show any record of a de- 
cision of that date, but the reference undoubtedly is to the de- 
cision of Aix, 8th Feb’y, 1831, which is sometimes cited in text 
books as sustaining the point that insurance is not included in the 
abandonment. This case, Tourel c. Fabry, does not seem to be 
reported in full—only the head note being given in the Journal du 
Palais. 

Whatever it may have been, it was reversed in the Court of 
Cassation on July 1, 1834. (Journal du Palais, 1834-1835, p. | 
686; Sirey D. & C Recueil, 1834, 1, 515; and Dalloz, Jurisp. d 
Générale, 1834, 1794) and the abandon by the ship owner held in- 
effectual to exonerate him. It clearly appears in the introductory 
statement of Dalloz that the reversed judgment of the Court at -— 
Aix attempted to exclude the insurance,from the abandonment. 
There was, however, no discussion of the question of insurance in the 
opinion on appeal. Although the reversal by the Court of last resort 
does notalways import the same finality in France as in this country, 
there is an ample reason for rejecting this case. Ten years later 
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this very Court was cited for the contrary opinion. It even ap- 
pears that in the convention of 1841, the judges refused to support 
any law that interfered with the creditor’s right to insurance (see 
supra pp.9,10.) It is therefore submitted that a decision, 
overturned at home, and in principle disavowed by the Court 
making it, has no claims to be reinstated abroad. 

In the Circuit Court in the Norwich case (17 Blatch., 229), the 
learned justice referred to some of the same treatises that were 
relied on below, and in addition, cited Devilleneuve et Massé Dic- 
tionnaire du Contentieux commercial—the 5th edition of which 
was issued in 1851—also Bédarride Commerce Maritime, which, 
from the paging of the citation, apparently was quoted from the 
edition of 1859. Furthermore, the conclusions of this author are 
invalidated for United States Courts, because he maintaines that 
the abandon is never operative as a transfer, (jamais translatlif 
de propriété.) 

Bédarride, Droit Com. Mavit., 1., $ 291. 


That the foreign authorities were not fully presented appears 
from the fact that the Court were not advised of any of the later 
authorities requiring cession of insurance since Pardessus. The 
learned justice admits that no other authorities holding same view 
were cited. (17 Blatchf., p. 326.) 

The case of the Peshtigo, 2 Flipp, 466, decided by Judge Brown, 
in 1879, is little more than a review of the authorities in the Nor- 
wich case, but one additional author being cited, viz.: De Fresquet, 
Des Abordages maritimes (Aix 1869), whose remark on this point 
(p. 101) that a proposal to include the insurance had been made 
and rejected, is really little more than ‘‘a single line.”’ 

The decision of Mr. Justice Blatchford, in Thommessen ?®. 
Whitwill, involving peculiar facts, is expected eventually to come 
up for review in this Court. The libellants therein, in submitting 
this brief on the general question, regard it improper at this time 
to make any comments upon their own case. 


Jas. K. Hitt, Wine & Suoupy, 
Proctors for J. THoMMESSEN ef. al. 
HARRINGTON PUTNAM, 
Advocate. 
March, 1883. 
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Submitted by leave ofthe Court, by Counsel for owners, of the 
steamer ‘“* City of Norwich,” on the question of the limit- 
ation of the liability of ship-owners, under the Statute Law 
of the United States, and under the general Maritime Law. 


PRELIMINARY NOTE 


The question involved in this proceeding, whether insurance up- 
on a ship is included in the amount of her owner’s liability under 
the Act of Congress limiting the liability of ship owners, is also in- 
volved in the appeal of Place, ef a/., vs. The Norwich and New 
York Transportation Company, owners of the steamer “ City of 
Norwich,” pending in this Court, 

In view of the fact that the case of the * City of Norwich’ was the 
first case in which this Court was called to consider the question of 
‘* limited liability,” and of the fact that the appeal involving the 
above question has been pending here for decision for a considerable 
period prior to the appeal in the case at bar, and as the decision of 
the question will affect the owners of the ‘ City of Norwich,” 

‘ually with the parties to the present proceeding, leave has been 

xd and obtained to submit the suggestions contained in this brief. 


2 
The proposition contended for in this brief is, that insur- 
ance upon a ship is not included in the amount of her own- 
er’s liability under the Act of Congress to ‘‘ Limit the Liabil- 
ity of Ship-owners,”’ nor by the rule of the general Maritime 
Law. 


This question has not been expressly determined by this Court. 

Expressions used in opinions pronounced by this Court, would in- 
dicate that insurance recovered formed no part of the amount for 
which ship owners are liable under the Act, as in “ The Benefactor,” p. 
246, where it is said; “ Whereas our law, following the admiralty 
rule, limits the liability to the value of the ship and freight after the 
injury has occurred: so that if the ship is destroyed the liability is 
gone, and whether damaged or not damaged, the owners may sur- 
render her in discharge of their liability.” 

So in “The North Star,” 106 U.S., page 29, “ for the ‘ Ella Worley’ 
by her loss discharged her portion of the common burden, and so 
mach more as the amount that would thus be decreed in her favor. 
Her delivery to the waves was tanlamount to her surrender into Court in 
case She had survived. It extinguished the personal liability of her own- 
ers by the operalion of the maritime rule itself.”’ 

So in Norwich Company v. Wright, 15 Wall, page 126, “ But it 
will be observed that the Act of Congress contains a provision for 
the ship-owner to discharge himself, as in the maritime law by giv- 
ing up the vessel and her freight.” : 

Also, that the rule of the Maritime Law limited the owner’s liabil- 
ity to the vessel and her freight. 

Also, in * The Scotland,” page 28, “In the case of Norwich Com- 
pany v. Wright, (13 Wall., 104) we had occasion to state that the 
general maritime law of Europe only charges innocent owners to 
the extent of their interest in the ship for the acts of the master 
and crew, and that if the ship is lost their liability is at an end.” 

Also, in Moore v. Am. Transp. Co., 24 How., page 39, Nelson, 
Justice, in giving the opinion of the Court says : “The act not only 
exempts the owner from the casualty of fire, but limits his liability 
** * to an amount not exceeding the value of the vessel and 
freight.” 

This question has been before the District and Circuit Courts in 
different Circuits and Districts, and has been discussed with great 
learning and ability by counsel and by Court,and the decisions have 
been uniform against the claim of the appellants. 

The first case in which the question arose was that of Wattson vy. 
Marks, 2 Am. Law Reg., 157, in the Eastern District of Penn., before 
Judge Kane. The steamer had been stranded and totally lost. The 
libel] was on a contract of affreightment. The steamer was insured. 

The learned Judge says, page 167: ‘“ Recognizing then, the liabili- 
ty of the owners upon a contract of carriage like this, | am of 
opinion also, that such liability is at an end, upon the total de. 
struction of the vessel and loss of freight, before the completion of 
the voyage. Nor is there anything, as itstrikes me, in the circum- 
stance that the vessel was insured, and that a loss bas been paid on 
her, or is still payable. The limit of the liability, the subject matter 
of the surrender in discharge of it, was the ‘ value and amount of 
the owners’ interest,’ 
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“ If the vessel bad ceased to exist, if the wreck was complete, and 
there is no longer property in ber, or in her remains for any one— 
the owners’ interest is gone. He has nothing to surrender. There 
is not a word in the Act about the insurance moneys, which he has 
received, or might claim. These are not his interest in the vessel.” 

“'The policy of insurance is a distinct and independent subject of 
property. No eqnity attaches upon the proceeds of it in favor of third 
persons, unless there is some contract or agreement,or trust, to that 
effect.—Ellis on Ins., 81. ‘The assignment of a ship passes no interest 
in an outstanding policy. 

“'The fire insurance policy ona house is a merely personal contract 
and it passes even in equity to the executor, not the heir.—Mildmay 
vs. Holyham, 3 Ves., 472. 

“A mortgagee has noclaim upon its proceeds.— Vernon vs. Smith, 
ob. & A. 1. And as the marine policy is a mere personal contract 
between the insurer and assured, so the rights of action which flow 
from it in case of loss, are strictly personal also. lt is nol, it never 
was an interest in the thing insured. In a case of total loss the rights 
of the assured to recover by force of it, spring up and have their 
being only from the moment when his interest in the thing ex- 
pired,” 

And on page 171: “ IL can not hold, therefore, the amount, what- 
ever it might be, that has been paid, or that may be payable by the 
insurers, as a part of the defendant’s interest in the ship and her 
freight. The result is, that there can be no recovery against the 
owners as such,” 

The date of this decision is not given in the report, but the 
case shows that the shipment was June 30th, L851, the steamer was 
lost July 5th, 1851, and the decision was published in January, L854. 
This question was, therefore, decided adversely to the appellants in 
the first case that arose under the Act of March 3d, L851. 

The masterly grasp of the statute by the learned Judge, has left 
little to be added by others, and in its main features has been sus- 
tained by the decisions of this Court, and was referred to, with 
approval, in Wright’s case, 13 Wall., 127. 

The question next arose in June, 1872, when the petition of the 
owners of the “ City of Norwich,” was filed in the District Court for 
the Eastern District of New York, in pursuance of the decision of 
this Court, in Wright’s case, and of the Admiralty Rules then es- 
tablished. 

Upon the proceedings for an appraisement of the value of the 
steamer and of her freight, the appellants offered evidence to prove 
the amount which the petitioners had collected from insurers by 
force of contracts of fire insurance, as stated in the record. The 
Commissioner rejected such amount in his valuation, as not being 
included in the amount of the owners’ liability, as determined by 
this Court in the Wright case. 

Upon exceptions to the report, the question was fully argued, and 
the Court held: “That neither the expense of raising her, nor of 
the repairs subsequently put upon her, nor the insurance money 
received by her owners, under policies of insurance against fire, 
was to be added to such value so ascertained,” 
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After stating that he did not consider the question settled by the 
order of reference, nor by the decision of this Court, because the 
question under consideration did not present itself to be decided, 
the learned Judge said, 8 Ben., page 317: “ /ndeed, the language of 
the statute seems to render it impossible to raise such a question. Plainly, 
the words of the Act do not cover the insurance money, and the 
absence of any allusion to insurance is significant. /t ts difficult to 
believe that such money would not have been distinctly mentioned, if 
there had been any intention to include it.” 

And on page 318: “In the second place the amount received for the 
insurance did not arise from or out of the vessel, but out of certesin 
contracts of indemnity made by the owners of the vessel, to which 
contracts the freighters were not parties. These contracts were 
not, and without the consent of the assurers, could not be transferred 


to the freighters, nor does the Statute make any provision for such — 


a transfer.” * * * In respect to the question under consideration, | 
see no difference in principle, between a proceeding under our 
Statute and one under the general Maritime Law.. Certainly, the 


words of the Statute make no difference in favor of the freighters. 
The exercising the right of abandonment, under the Maritime Law, 
has often brought up for consideration the question, whether the 
owner must surrender insurance money, in order to limit his liabili- 
ty by abandonment; and it appears to be settled law that, in such 
case, a surrender of the insurance is not required ;” and the learned 
Judge then proceeds to cite authorities. 

Upon appeal to the Circuit Court the whole question was again elab- 
orately argued before Mr. Justice Strong, holding the .Court for the 
purpose of hearing this case. 

In his opinion he says, 17 Blatch., 233, 1 come then to the more 
important question, whether the proceeds of the fire insurance should 
have been added,to the appraised value of the steamboat. At the time of 
the collision her owners had policies insuring her against fire, upon which 
they recovered the sum of $49,283.07 ; and itis strenuously insisted, that 
the sum thus received should be added to the value of the boat, and 
brought into the apportionment. This presents again the question—- 
what is the limit of the liability of ship-owners, defined by the Maritime 
Law, and adopted by the Act of Congress? As I have said, the sum to 
be paid into Court for apportionment is the equivalent of what would 
pass to a trustee by a transfer under the Statute. 

“In substance then, the question is this, according to the rule of the 
Maritime Law, or the Act of Congress (which is the same) does the limit 
of the owners’ liability extend beyond the vessel and her freight, to the 
insurance which may be upon her at the time of the disaster? The 
language of the Statute is, ‘it shall be deemed a sufticient compliance 
with the requirements of this Act, on the part of such owner or owners 
if he or they shall transfer his or their interest in such vessel and freight 
for the benefit of such claimants, to a trustee to be appointed by any 
Court of competent jurisdiction, to act as such trustee for the person or 
persons who may prove to be legally entitled thereto, from and after 
which transfer, all claims and proceedings against the owner or owners 
shall cease.’ The subject to be surrendered is the interest of the own- 
ers in the vessel and freight. Nota word is said of transfer of insur- 
ance. A transfer of property insured is not ex proprio vigore, a trans- 
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fer of policies of insurance thereon. Generally, indeed, it avoids the 
policies. It seems to have been held in Lynch vs. Dalzell, 4 Bro., P. 
R., 432, that insurances against fire do not attach on the realty, or in 
any manner go with the same, as incident thereto,by any conveyance or 
assignment, but they are only special agreements with the persons in- 
suring against such loss or damages as they shall sustain. There is 
nothing in the Act of Congre ss to indicate that the transfer of the interest 
of the owners to a trustee was intended to have ani different effect from 
that of an ordinary transfer of personal property, which neither in law nor 
in equity carries with it insurance, OF any collateral contract. It seems 
to me therefore, that were I to hold that the owners’ are responsible, 
not only to the extent of the value of the vessel and her freight, but also 
for the insurance collected, | should in effect :nferpolate in the Statute 
words which Congress refrained from using, and extend the liability be- 
yond the limits prescribed. 

‘I do not feel the force of the suggestion that because the Statute de- 
clares that the liability of the owner ‘shall in no case exceed the 
amount or value of the interest of such owner in such vessel’ and her 
freight then pending, instead of declaring that it shall not exceed the 
value of the vessel and freight, something beyord the value of the 
vessel and freight, such as insurance, may have been intended; first 
because a policy of insurance is no interest in the thing assured, and 
secondly, because the words of the Statute are plainly not to enlarge 
liability, but have for their purpose, making provision for part owners 
of offending vessels. 

“ Instead of holding a part owner lable tothe extent of the whole value 
of the vessel, they limit his liability to the vatue of his interest or share, 
leaving the other owners liable to the extent of the value of their shares. 
I can not doubt such is the meaning of the Statute.” 

After stating that there is nothing in the Act which extends the li- 
ability of the owners beyond that existing under the general maritime 
rule, and that by that rule the liability does not extend to the surren- 
der of insurance, the learned Justice proceeds to review the Continen- 
tal authorities. 

The next case in which the question was decided was ‘“‘ The Phestigo” 
2 Flip, C. C., 466. 

The lbel was in personam by the owners of the schooner “St 
Andrew,” against the owners of the schooner ‘“‘ Phestigo” to recover for 
damages occasioned by a collision between those vessels. 

The “ Phestigo” was sunk and became a total loss, with her cargo. 
She was insured and in the suit the insurance money was attached by 
garnishee process. ‘The decision was that they had no lien or claim 
upon the insurance. 

Brown, J., after citing numerous Continental authorities, says: ‘“* These 
authorities seem to me to establish a sound principle of law, and to be 
justified by unanswerable reasons. The liability of the owners is limited 
to the value of the ship and freight. That liability ought not to 
be extended by a contract of indemnity made by a man with a third 
party ; in other words, the right of the injured party to reimbursement 
ought not to be dependent upon the contingency of a contract to 
which he was not a party, and with which he has no concern. He 
loses nothing which he would not have lost if the contract had not ex- 
isted. The contract of insurance is personal in its nature, and is a 
mere special agreement with a party seeking to secure himself against 
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apprehended loss on account of his interest in a particular subject matter 
and not at all incidental to, or transferable with the subject matter.” 
The shipper has no lien upon it for the non-delivery of his cargo. 
Ciark vs. Bennett, 7 La., Ann., 342, 


Nor can even the master or crew have recourse to itin case of the 


loss of the vessel. 
Kymar vs. Lawrence, 8 La., Ann., 42 


The next case in which the question was determined was Thommesen 
vs. Whitwill, 21 Blatch., C. C., 45. 


Blatchford, Justice, page 65, in relation to this question says: “ I think 
it is sufficient to rest the question on the plain language of the Statute. 
The ‘interest’ in the vessel which is the measure of the liability under 
Sect. 4,283, and a transfer of which, if made under Sect. 4,285, oper- 
ates to discharge the claim for loss or damage does not extend to what 
is’ not an interest in the vessel. It was easy for the Statute to have 
provided for liability for, and transfer of claims for insurance. It fails 
to do so whether the Maritime Law did so or not.”’ 

The latest case reported, to our knowledge, is “ The City of Colum- 
bus,” 22 Fed. Rep., 460. 

“The City of Columbus” was wrecked by stranding and sinking 
January 18th, 1854. | 

The petition for limitation of liability was filed February 18th, 1884. 
The claimants filed motions that all insurance money paid on account 
of the loss of the steamship should be paid into Court, and appropria- 
ted in payment of claims of loss, “as part of the interest of the owner 
in said steamship.’ 

Nelson, J., page 461, said: “Insurance affected by the owners on the 
steamship and her freight is not an ‘interest in such vessel and freight’ 
which they are bound tosurrender for the benefit of the claimants, with- 
in the meaning of Rev. Stat., Sec. 4,285.” 

The decisions in the District and Circuit Courts have thus been uni- 
form, and their soundness is now presented to this Court for final de- 
termination. 

It is respectfully submitted, thatthe interest in the vessel, which 
is the measure of liability under Sec. 4,283, and a transfer of which, if 
made under Sect. 4,255, operates to discharge the claim for loss or 
damage, does not include a claim for insurance money received by the 
owners of the vessel. 


The proper construction of the Statute leads to this result. 


1. “The amount or value of the interest of such owner in such vessel 
and her freight then pending” which is made the measure of his liabili- 
ty, means simply the value of his interest or share. 

See opinion of Strong, J., supra, 


Ships, except when owned by corporations, are usually owned by 
several persons in shares, as an eighth or sixteenth. 
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It is plain that these words in the Statute are not words of enlarge- 
ment of liability, but of limitation of it, put in to provide for the case 
of a part owner who might have an interest in the vessel, which should 
be less than the whole vessel. If the Statute had said that the liability 
of the owner or owners should not exceed the value of the vessel, it would 
have been open to argue that each owner was liable for the whole 
amount of such value. To guard against this, the language was . used 
in the Act, *‘ value of the interest of such owner or owners respective- 
ly,” and it was provided that such owner or owners might transfer “ 
his or their interest in such vessel and freight.” ‘This language was 
necessary. Without it a part owner could never free himself from li- 
ability. 

It would be contrary to all rules of construction to give to words, so 
plainly used for this purpose, and so necessary therefor, the opposite 
use of enlarging the limit of liability for every owner or part owner. 

The use of the word “ respectively”’ has great significance in this con- 
nection. It is a word of separation and division. Sec. 4,283, of the Rev. 
Stat. accomplishes the same result without the use of the word, but as 
originaily passed this word was properly used to separate and divide 
the owners where there were several, and that the liability was several, 
each for his own interest or share of the vessel and freight. 

The word “ interest” extends to the freight as well as the ship. If 
both were totally lost to their owners ‘‘by a surrender to the waves,” 
could it be contended, in the light of ‘the reported expressions of this 
Court in relation to freight, that insurance on freaght was to be surren- 
dered / 


2. The construction of Sec. 4,283, is aided .by the language of Sec. 
4,284, being Sec. 4 of the original Act, which describes the lability as 
“the whole value of the vessel, and he r fre ight for the voyage.” 

It is now settled by the decisions of this Court that all claims for 
damages arising from the disaster stand upon an equality, when the 
whole value is insufficient to make full compensation and that the 
measure of the owner’s liability is the same whether he surrenders his 
interest under See. 4,285, or takes “‘appropriate proceedings’ under 
Sec. 4,284. 

The “ whole value of the vessel and freight for the voyage” is then 
clearly the limit of the liability, and in case of part owners, each is liable 
only for the value of his interest, or share in the ship. 

This construction gives full effect to the language of each Section, and 
renders them harmonious. 

“ The most natural and genuine way of construing a Statute 1s to 
construe one part by another part of the same Statute, for this best ex- 
presseth the meaning of the makers, and such construction Is ex v/sceri- 
bus actis:” 

Bac, Abr, Statute I,, 2. 


3. It has been contended that the use of the word “ interest” was 
intended to include something more than the value of the ship and 
freight, such as insurance, if the ship happened to be insured, and that 
the Act may be construed as though it read “ the value of his interest 
to him,” and that if the ship was insured, even though she became a total 
loss, without fault of her owners, they had an interest in her to be 
valued by the amount of insurance recovered. 
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In answer to this claim we reply that we fail to see how it can be 
held that a policy of insurance on a vessel or a right of action under it, 
or the premium paid for it, is an interest in the vessel. No case has 
been cited in which such a doctrine is declared ; and as will be seen by 
the discussions of this question in the French authorities, a prominent 
reason, which is advanced for not including the insurance in the sur- 
render, is that the “ ship is not represented by the insurance,” which is 
a right existing by itself, and is the representative of the premium, 
which the ship owner is certainly not bound to surrender: and that, as 
there is no lien on the insurance for claims which are liens on the ship 
and freight, the reason for surrendering the ship and freight does not 
extend to the insurance. 

“The words of a Statute if of common use, are to be taken in their 
natural, plain, obvious and ordinary signification and import.” 

1 Kent, Com., 1652. 


‘‘Tnterest” as applied to a thing, means the right of property which a 


man has in it. 
1 Bouv. Law Dict., 733, 


The value of a man’s interest in any property is measured by the 
extent of his right or title in it. 

A contract of insurance, by which the owner is entitled to indemnity 
for any injury to his interest by the peril insured against, would never be 
thought of as an addition to the value of his interest. Such a construe- 
tion would be too metaphysical in giving a reasonable and _ practical 
construction to a Statute. 


Numerous authorities have been cited by Court and counsel in the 
scussions and opinions in the various cases above cited. 

In addition to these cases we refer to the case of McDonald vs. 
Black’s Admr. 20 Ohio, 185. 

The piaintift in error, the defendants intestate, and one Diller were 
the owners in equal proportions of the steamboat ‘* Columbiana” and 
Diller was in command of the boat as captain and running her upon 
the Missouri River. He effected an insurance on the boat for $2,100. 
The policy stated the insurance to be made on account of D. MeD. 
& B. and that the company did cause ‘‘ whom it may concern to be in- 
sured, lost or not lost,” for the period stated. 

L) : ls] iven a mortgage upon one-sixth of the boat to 
1). \) ii im error and his brother, to secure the 
pay lie Mi Oi th Le 

The boat was lost, and the company paid the loss, The question was 
whether the McDonalds were entitled to Black’s third of the insurance 
money by reason of their mortgage lien upon the boat. 

Phe Court said; “ The mortgage attached as a lien apon the 
boat; the mortgagor afterwards effected an insurance upon it, and 
if the policy attached as an incident to the thine mortgaged and 
insured, it would seem to follow that without any special provision 
in the policy the mortgagee would be entitled, upon the loss of the 
principal thing, to follow all the incidents that had attached to it. 
and subject them for his indemnity. But it is well settled that this 
is not the nature or character of a contract of insurance. ‘It is " 
mere personal indemnity against loss to the person with whom 7 ‘we 
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made, or those falling within the scope ol its provisions. As 
soon as the interest of such person ceases in the property, the con- 
tract is at an end, from the impossibility of any loss happening to 
him afterwards. It is not assignable withoat the assent of the 
insurer, and inasmuch as it does not attach to the property, it does 
not pass to the purchaser upon a sale of it. This doctrine is clearly 
sustained in Wilson v. Hill, 3 Met., 68. Shaw, C. J., says: ‘An in- 
surance of buildings against loss by fire, although in popular language 
it may be called an insurance of the estate, is in effect, only a con- 
tract of indemnity with an owner, or other person having an inter- 
est in the preservation of the buildings, as mortgagee, tenant, or 
other, to indemnify him against any loss which he may stistain in 
case they are destroyed or damaged by fire. lf, therefore, the in- 
sured has wholly parted with his interest before they are burned, 
the underwriter incurs no obligation to pay any body.’ 

“Again, in Powles v. Innes, 11 M.& W., 13, Lord Abinger, C. B. says : 
‘lt is a contract of indemnity only, and nobody can recover in re- 
spect of the loss who is not really interested. The policy is but a 
chose In action, and can not pass merely by the assignment of the 
ship.’ 

‘ But the precise question has been settled by the highest authority. 

“In the case of the Columbian Ins. Co. v. Lawrence, 10 Pet. 512, Mr. 
Justice Story says: ‘We know of no principle of law or of equity 
by which a mortgagee has a right to claim the benefit of a policy 
underwritten for the mortgagor on the mortgaged property, in case 


of a loss by fire. It is not attached, or an incident to his mort- 
gage. It is strictly a personal contract for the benefit of the mort- 


gagor ; to which the mortgagee has no more title than any other 
creditor.’ 

“The same principles were affirmed in the case of Carpenter rs. 
The Providence Washington Ins. Co... 16 Pet., 503. In this case it 
is said: ‘Policies of insurance against fire are not deemed in 
their nature incident to the property insured; but they are mere 
special agreements with the persons insuring against such loss or 
damage as they may sustain, and not the loss or damage which any 
other person having an interest as grantee or mortgagee, or cred- 
itor, or otherwise, may sustain by reason of the subsequent de- 
struction thereof by fire.’ ” 

The Court held that MeDonald had no right to the insurance 
money under and by virtue of his mortgage. 

[In Plympton vs. Ins. Co., 43 Vt., 497, a persou having acquired 
title by levy of an execution upon premises insured by the execution 
debtor, was held not entitled to the proceeds of the policy in case of 
loss by fire. In that State, as in Connecticut, land is not sold on exe- 
cution, but appraised by freeholders, and set off by metes and 
bounds, to satisfy the execution. The execution creditor acquires 
title by operation of law,and by the levy acquires all his debtor’s 
interest in the land; but a policy of insurance was held not to be an 
interest in, or an incident of the land. 

So Judge Brown, in Gleasen vs, First Nat, Bank of Lapeer, 18 
Fed. Rep., 721, says: “1 had occasion to apply the same principle 
to a case where the owner of a vessel, injured by collision, sought to 
recover from the owners of the vessel in fault, which had been sunk 

9 
~” 


id 


by the collision, the amount of certain policies of insurance under- 
written upon her. The “ Phestigo,’ 9 Cent., Law, J., 285: On exa- 
mining the law in this case I became entirely satisfied that libellant’s 
lien upon the vessel for his damages did not attach to her policies of 
insurance, for the reason that the policies were written for the 
benefitof the owners, and not for that of the creditors of the vessel.”’ 


4. It is optional with an owner whether he will pay the premium 
which another party will demand to insure his interest in a ship. 
He may prefer to stand as his own insurer; another part owner may 
prefer to pay the premium and be insured. If the ship is sent on a 
voyage, and is totally lost, in the act which causes loss and damages 
to others, inside or outside of her, upon the claim of the appellants, 
while the owner who stood his own insurer would be discharged 
“by the surrender of his ship to the waves,” the part owner 
who had the foresight or prudence to insure his interest would lose 
pot only his interest in the ship, but also the premium which he had 
paid as the consideration of the contract, and also the trouble and 
expense of a protracted litigation, in which if he was unsuccessful 
he would have to bear the loss, and if successful recover for the 
benefit of another. Such arule “ would discriminate to the disad- 
vantage of the small capitalist, who must insure with third persons, 
in favor of the millionaire, whose extended means allow him to stand 
his own underwriter; and who, not’ receiving the amount of loss 
from third persons, would not be called on to pay it over to the ship- 
per; or to the disadvantage of the prudent in favor of the reckless.” 

“What matters it to the shipper, whether the ship was insured by 
the owner or a third party ? What right can he claim in the one case 
more than in the other?” 

Wattson v. Menks, supra 170, 


If the rule of liability were to depend upon such contingencies, 
an arbitrary limit would seem more desirable. 

The entire exemption from damage by fire given by Sect. 4,282, 
also tends to show that insurance was not included in the amount of 
the owner’s liability under Sect. 4,285. A shipmay be destroyed by 
fire with all her cargo, without the design or neglect of her owners, 
and be insured to her full value, which her owners recover, and yet 
they are not liable to the owners of the cargo. The steamer “ City 
of New London” was burned in the river Thames in November, 
1871, with a large cargo. She was insured against loss by fire, as 
was the “City of Norwich,’ yet her owners were not liable to 
pay over the insurance money to the shippers. The “ City of Nor- 
wich” was burned with her cargo. ‘The fire was caused by a negli- 
gent collision, and it is claimed that her owners should pay over the 
insurance. It would seem that if the law makers had intended that 
insurance should be included they would have done so in both cases. 


5. It is urged by counsel in one of the suits involving this ques- 
tion, that the Court should enforce the rule, that “he who asks eq- 
uity must do equity,” and urges that it is inequitable that the ship- 
owner should retain his insurance received in consequence of the 
loss of his ship, and the claimant lose all compensation by the loss of 
the ship. 
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This reasoning assumes that the Court is administering equitable 
relief, and may therefore impose terms upon which they may deem 
it equitable to grant it. 

But the limit of liability is a matter of positive law. It springs 
from a rule of policy in relation to the encouragement of naviga- 
tion and commerce. The duty of the Court is to determine what that 
limitis, and give the benefit of 1t without conditions. Judge Woodruff, 

Wright vs. The Nor. & N. Y. Transportation Co., 8 Blateh., C. C., 
page 28, says: “If Congress had declared that the respondents 
should not be liable for losses sustained by collision, except to the 
amount of their interest in the vessel in fault, and her freight then 
pending, no Court, whether of Admiralty, or Law, or Equity, could 
properly make a decree, which in terms would subject them toa 
larger liability, and thereby practically nullify the Statute.” * * * 
“It were better to say, if there is no Court which can give a decree 
in favor of the claimant, without violating the Statute, then no 
judgment or decree can be rendered.” P. 29. 


6. lt is further urged, “that considered as a question of come 
mercial or maritime law, this Court will regard itself as free to 
adopt that rule, which it shall on the whole consider most wise and 
just, in view of all the principles and interests affected, and in view 
of all the bearings of the matter.” It is respectfully submitted 
that what it shall deem most wise and just, will be exactly the rule 
Which the Statute prescribes. 

It belongs to another department of the government to declare 
what the law shall be; this tribunal will fully meet its responsibili- 
ty and discharge its duty, when it ascertains and determines what 
the law is. ‘** To declare what the law is, or has been, is a judicial 
power; to declare what it shall be, is legislative.” 


Oxvden vs. Blackledge, 7 Cr., 277. 


. The proper rule of interpretation of the statute is of importance, 
and justly so regarded by both sides to the controversy. 

On behalf of the appellants attention is called to the rigor of the 
common law, by which ship-owners were held liable for the torts 
of the master and crew, under the doctrine of respondeat superior, and 
as coramon carriers were liable forall losses not occasioned “ by the act 
of God or the public enemies,” and that the Statute being in deroga- 
tion of the common law should be strictly construed against the 
ship owner, and liberally in favor of the claimant. 

On the other hand we claim that the history of the law, and the 
reason for its enactment, shows that it should be fairly construed for 
the furtherance of the object in view. ‘The reason was “ to encour. 
age persons to become the owners of ships,” and to encourage navi- 
gation and commerce. 

The common law rale in all its severity, unqualified by legislation, 
became the law of this country. 

The case of the “ Lexington” was decided in 1848. 

The New Jersey 8. N. Co. v. The Merchants Bank, 6 How, 344. 


And was tollowed by the Act of 1851. 
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Between the loss of the “ Lexington” by fire in January, 1840, and 
the passage of the Act, the ship “ Henry Clay,” a large and costly 
ship lying at her wharf in New York, having nearly completed her 
lading, took fire from some cause and was burned with a cargo al- 
ready laden, amounting to nearly half a million dollars. The own. 
ers were held liable. These two disasters, and the alleged hardships 
of the law led to the passage of the Act. 

Previous to this, and as early as ISIS and 1821, the Legislatures 
of the States of Massachusetts and Maine had enacted similar laws. 

Such Acts are regarded as in harmony with, and as carrying out 
the principles of the laws and ordinances of maritime Europe, 


Stinson v. Wyman, Dav... 172. 176. 


The whole object of such legislation professedly and necessarily 
was, by decrease of liability of those upon whom no personal 
fault could be charged, to promote that commerce which an enlight- 
ened policy should seek to foster. 

‘The object of the Act being so clearly exhibited in its history, and 
it being the liberal offspring of an enlightened policy, liberal con- 
struction, were such necessary, should be given it that its object 
may be attained. ‘That such should be the construction of such a 
Statute, under time-honored rules, and every rule that can possibly 
apply is without doubt, 

9 Bac, Abr., 25). 
Chamberlain v. T We Se Ue, OO. Si OO 


In this case the Court said; “This is not in any sense a penal 
statute, nor is it in any way derogatory to natural right, and hence | 
know of no rule of law that requires that it should be strictly con- 
strued. It is true that it changes the common law, but there can be 
no reason for applying the rule of strict construction to the vast 
body of statute laws which change the common law. The _ prior 
law, whether it be statute or common law, is to prevail, unless the 
subsequent statute, by a fair and proper construction, repeals or 
modifies it. This statute is rather a remedial statute. It was en- 
acted to remedy the rigor of the common law, which it was deemed 
unwise, on grounds of public policy, to continue. It should there- 
fore be construed, if not liberally, at least fairly, to carry out the 
policy which it was enacted to promote.” 

But we need not look around for authorities as to the principles 
by which this Act should be viewed and construed. This Court, 
from the case of the “ City of Norwich,’ 13 Wall, to the case of the 
Prov., & N. Y. 5, 5. Co., v, Hill Mfg. Co., 109 U. S. 578, has mani. 
fested no hostility to the Act; but on the contrary has construed 
and applied its provisions in a liberal spirit, and in a manner to 
promote the great and important benefits which it was intended to 
confer upon the shipping interests of the country. The rules adopt- 
ed by this Court supplemented the provisions of the Statute, and 
for the first time rendered it really available in cases where it was 
necessary to bring claimants into concourse. 

In the case last referred to, page 588, this Court says: ‘ In those 
provisions of the Statute we have sketched in outline a scheme of 
laws and regulations for the benefit of the shipping interest, the 
value and importance of which to our maritime commerce can hard- 
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ly be estimated. Nevertheless the practical value of the law will 
depend on the manner in which it is administered. If the Courts 
having execution of it administer it in a spirit of fairness, with 
the view of giving toship-owners the full benefit of the immunities 
intended to be secured by it, the encouragement it will afford to com- 
mercial operations (as before stated) will be of the last importance ; 
but if it is administered with atight and grudging hand, construing 
every Clause most unfavorably against the ship owner, and allowing 
as little as possible to operate in his favor, the law will hardly be 
worth the trouble of its enactment.” . 


S. Reference is made to the debates in Congress when the Aet 
was upon its passage. In relation to such reference for aid in the 
interpretation of statutes, Taney, C. J., in giving the opinion of this 
Court, in Aldridge v. Williams, 3 How., 24, says: 

“In expounding this law the judgment of the Court can not, in 
any degree, be influenced by the construction placed upon it by in- 
dividual members of Congress, in the debate which took place on its 
passage, nor by the motives or reasons assigned by them for support- 
ing or opposing amendments that were offered. The law, as it passed, 
is the will of the majority of both Houses ; and the only mode in 
which that will is spoken, is in the Act itself ; and we must gather 
their intention from the language there used, comparing it, when 
any ambiguity exists, with the laws upon the same subject, and look- 
ing, if necessary, to the public history of the times in which it was 
passed.” 

It has been held by this Court, in construction of this Act of 1851, 
that the debates in Congress could not affect its construction. The 
proviso at the close of the Act, that it should not apply to vessels 
employed in “ inland navigation,’ was added for the express purpose 
of excluding the western lakes from its operation. 23 Cong. Globe, 
713-718. And yet this Court held in Moore v. The Am. Transp. Co., 
24 tow. 1, that the Act did apply to vessels navigating those lakes. 

So Woodruff, J., in bis opinion, holding that the Act only limited 
the liability of ship-owners as common carriers, and did not apply to 
limit their liability for damages to other ships by collision, relied 
largely upon the debates in Congress, upon the passage of the 
Act; but his decision was reversed by this Court, relying upon the 
provisions of the Act. 

See his opinion, 8 Blatch., C. C., 21. 


If. 


By the general Maritime Law, the ship-owners, (if personally free 
from blame), were not liable for the negligent or wrongful acts of the 
master and crew, beyond the amount of their interest in the ship. 


So that if they surrendered the ship they were discharged. 
Norwich Co. v. Wright, supra, 116, 
The Scotland, supra, p. 28. 


The review of the authorities upon this question, made by Judges 
Kane, Benedict and Brown, and by Mr. Justice Strong, in the cases 
which have been cited, leaves little room for discussion; and we refer 
to the citations and reasons given in those opinions. 
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In the Norwich Co. v. Wright, supra, this Court, after quoting the 
language of Pardessus, as follows: ‘ Pardessus says: ‘ The owner is 
bound civilly for all delinquencies committed by the captain, within 
the scope of his authority, but he may discharge himself therefrom by 
abandoning the ship and freight; and if they are lost, it suffices for his 
discharge, to surrender all claims in respect of the ship and its freight, 
adds, * such as insurance.”’ 

These words thus added are a statement not of the views of the 
Supreme Court on this point, but of Pardessus. The question was 
not before the Court for decision, and was not decided. 

The words which are taken from him appear to be taken from an 
early edition of his Droit Commercial. In the edition of 1841, the 
language quoted is not found. In that edition Pardessus says: ‘ The 
law authorizes the owner to free himself by surrender of ship and 
freight, not only from civil responsibility for acts and torts of the 
‘aptain, but also from all contracts relating to the ship and the expedi- 
tion.” And he adds: “ As the owner must surrender the freight, we 
think that, if he has received it in whole or in part, he must bring in 
the amount. We have even brought ourselves to the belief that, if the ship 
was insured, the creditors to whom the surrender is made would have 
the right to demand the amount of the insurance, for the same reason 
which has led us to say that the acquirer of a thing insured has the 
right to the amount due from the insurer, in case of loss: in fact the 
surrender is a transfer of property, or giving in payment.” 

This language indicates plainly that, however clear may have been 
the views of Pardessus, when the earlier editions of his book were 
published, at this time there was a doubt in his mind of their correct. 
ness, or at least of their universal acceptance ; and as will be seen be- 
low, such doubt was well justified. 

But whatever be the weight of Pardessus on this question, he 
stands alone; and against him are numerous and far more weighty au- 
thorities. 

The language of Boulay Paty, on this subject, referred to by Judge 
Benedict, is worthy to be quoted : 

“ The product of the insurance is the price of the premium which 
the ship owner has paid to insure the ship. This premium is not 
bound as a security for debts and obligations contracted by the cap- 
tain ; the law expressly binds the ship and freight to that. The Code 
of Commerce gives to shippers a lien only on ship and freight, conse- 
quently they have none on the msurance. In general the ship is not 
represented by the insurance, which, after the loss of the ship, becomes 
a right existing by itself, which gives a direct personal action in favor of 
the insured. 

‘‘ All these principles, besides, agree with equity and the well under- 
stood interests of commerce. Without this rule, indeed, insurances 
on the hull of a ship would become illusory for her owner, since he 
would have no way, even by stipulating for a guaranty against bar- 
ratry of the master, which it is customary to do, to protect himself 
against any other loss than that of the premium, which, however, is 
both the object of insurance and the motive for the payment of the 


premium.” 
Boulay Paty, Vol, 1, p, 297. 
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Boulay Paty sustains his views by the high authority of Valin. 
Other authorities are to the same effect. 


* The surrender of the ship and freight does not extend to the 
insurance which the owner has put upon the ship. Consequently 
the borrower on bottomry, who has made a surrender, is not bound 
to account to the lender for the product of insurance on the ship.” 


DeVilienouve et Massee Dictionaire du Contentieux Commercial. 
Word, Armateur, S18, 


‘The owner can free himself by the surrender of the ship and 
freight, unless the captain has acted as the agent of the owner in 
commercial operations for owner's account. 

* The owner can surrender his part of her, if he is part owner. 
But he is only bound as far as the ship and freight, and not as to 
his other property, because the captain can bind him only in relation 
to the thing of which he has the control ; nor as far as the amount 
of the insurance which he has obtained, because that is the repre- 
sentative of a premium paid personally by him.” 

Kloy et Guerrand 
Des Capitaines, Maitres et Patrons, p. 720. 


‘Tn the discussion raised by the presentation of the proposed Law 
of 1841, some Courts, especially that of Aix, demanded that the 
surrender should inelude, besides the ship and the freight, the 
amount of the insurance which the owner had procured. This 
claim, which had already made its appearance before the tribunals, 
had been formally condemned. Insurance, as had been said by the 
Court of Rennes, is the price of the premium paid by the insured, 
and this price can not be bound to guarantee obligations contracted 
by the captain, to which the law pledges expressly only the ship and 
the freight (Rennes, May 12, 1822). 

‘* Nevertheless, the proposition was reproduced with force in the 
Chamber of Peers. Its adoption, it was said, would save lenders 
and shippers from the consequences of an agreement between the 
captain and the owner, who had been, by his insurance, relieved of 
his interest, to borrow or sell cargo in order to repair a worthless 
vessel. 

* But this proposition was not accepted. The opinion of the ma- 
jority, as appears from the discussion, was that the relations estab- 
lished between the owner of the ship and the lenders or shippers 
ought to remain entirely independent of the contracts of insurance 
which each of them could make; that the obligation to surrender 
the amount of the insurance would only amount to forbidding the 
owner from insuring his ship, as he was already forbidden to insure 
his freight; for to deprive him of the benefit of the insurance would 
he to forbid his insuring ; and that such a system would make the 
new law barren for ship-owners.”’ 


Bedarride, Du Commerce Maritime, Vol. 1, p. 359. 
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It was doubtless this discussion and this result, that led Pardessus 
in his edition of 1841 (the same year) to use language which 
conveys clearly the impression that he was expressing only his own 
opinion. 

In addition to the sections of Caumont’s Dictionaire du Droit 
Maritime, referred to in the opinion of the District Court, we refer 
also to sections 57 and 58. 

The 7th section of the same article states the earlier authorities for 
the general ruie, as follows : 

‘ The ordinance of 1681, and the jurisprudence of the Parliament 
of Aix, while it had authority, decided that the owner never exposed 
anything but his ship to the chances of navigation; that is to say, 
his sea property and not that of the land. So taught also Loccenius 
and Vinnius ; Decree of Parl, of Aix, 18 May, 1761; Hmerigon, 
chap. 4, Section 4, § 5; Consul. de la Mer. ch. 194 and 239; Grotius 
Lib. 2, ch. 11 and 15: Stypmann, part 4, ch. 15, No. 120; Aurieke, 
‘Quest. 21; Pothier, Treat. on Obligations, No. 451 and Charter 
parties ; Boulay Paty 1, 270; Dageville 2, 111; Fremery, p. 189; 
Court of Cassation, 9 March, 1814; at Rennes, 16 Jan., 1821; at La 
Haye, 4 Nov., 1824; at Marseilles, 20 Sept., 1851. 


il. 


Prior to 1851, the unlimited liability of the common law was in 
force in the United States, in all its rigor. 

When public policy and the interests of navigation and commerce 
required a change from the rule of unlimited liability to some rule 
of limited liability, Congress had full power to adopt such rule as 
in its wisdom seemed wisest for us as a Nation. 

On one hand was the well-known and generally accepted rule of 
the general Maritime Law. 

On the other was the rule of the English Statutory Law. 

Congress could adopt either or neither, and establish some rule 
better adapted to our circumstances. 

Upon a careful review of the whole matter, this Court said, (15 
Wall., 127,): ‘** We do not hesitate to express our decided convic- 
tion, that the rule of the Maritime Law on this subject, so far as 
relates to torts, was intended to - adopted by the Act of 1851.” 

In “ The Scotland,” supra p. 29, the Court says: “ But while the 
rule adopted by Congress is the same as the rule of the general Mar- 
itime Law, its efficacy as a rule depends upon the Statute, and not 
upon any inherent force of the maritime law *** Therefore, whilst 
itis now a part of our maritime law, it is, nevertheless, statute 
law, and must be interpreted as such.’ 

The question then recurs, whether by the Statute the rule of lim- 
itation of liability for torts, by the general Maritime Law, which in- 
cluded the ship and pending freight, and which was disc harged by 
their surrender, and if they were totally lost, the liability was dis- 
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charged, was the measure of liability under our Statute which pro- 
vides for such limitation of liability and surrender. 

The fact that the rule was adopted which prevailed in the Mari- 
time Law, would furnish persuasive evidence thatthe rule as under- 
stood and practiced at the time furnished a “ key to unlock the 
meaning’ of our Statute, if there was any ambiguity in it requir- 
ing such unlocking. On the other hand, if the language of the 
Statute plainly included a surrender of insurance as well as ship 
and freight, the Statute must control, and the rule of the Maritime 
Law would not be adopted in that respect. And upon the construc- 
tion of the Act itself, upon the words therein used, taken in * their 
natural, plain, obvious and ordinary signification and import,’—(1 
Kent Com., 462) we respectfully submit that the Statute fails to in- 
clude insurance, whether the Maritime Law did or not, as held by 
Mr. Justice Blatchford in Thommesen v. Whitwill, supra, and Jus- 
tice Strong in Place v. Transportation Co., 17 Blatch, C. C,, 221, 
and by the District Judges in the cases cited, and that in view of the 
Maritime Rule, if it had been intended to include insurance, it 
would have been mentioned in the statement of the measure of lia- 
bility, and in the clause for surrender, so that not only ship and 
freight, but insurance should be surrendered, to “be deemed a 
sufficient compliance with the provisions of the Act.” 


J. W. ©. LEVERIDGE, 
Proctor. 


JEREMIAH HALSEY, 
Advocate. 
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Bricf submitted, by leave of the Court, by counsel 
for WILLIAM A. WRIGHT, et al., in their 


s appeal vs. THE NORWICH & NEW YORK 
os \ TRANSPORTATION COMPANY, (No. 62), 
; on the question involved in the above entitled 
“ cases, Of the limitation of the ship-owner’s 
x liability, under the Statute law of the United 
Pari States, in cases of collision. 

>, 

oe -o« 

Be The above entitled cases call for the consideration and 
Pet interpretation by this Court of the Statute of the United 
ree 
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States relating to the limitation of the ship-owners’ liability. 
Act of March 3, 1851, U. S., R. S., §§ 4,283, 4,284, 4,285. 

In the judicial construction by this Court of that Stat- 
ute the parties in whose behalf this brief is filed, have an 
interest. They were the libelantsin Norwich Co. vs. Wright, 
13 Wall, 104—the pioneer case in this Court involving the 
construction of the Act of March 3, 1851—and now are 


appellants from a decree of the U.S. Circuit Court for the 


' Eastern District of New York, affecting the judgment re- 


covered by them in that case. 7Zhe Petition of the Norwich 
and New York Traus. Co., 17 Blatch., 221. And, therefore, 
their counsel have asked and obtained leave to file this 
brief in aid of the proper interpretation and application of 
that Act. 


There are other important questions involved in their 


appeal, but this discussion will be mainly confined to the 


question whether and, to what extent, the remedy afforded 
by the general maritime law to the lien-creditor against 
the wrong-doing ship has been affected by this statute. 

The cases now before the Court are, we understand, cases, 
either where the offending ship did not survive the disaster 
occasioned by her fault, or where, having survived the dis- 
aster, she was subsequently lost or the interest of the owner 
had in some way (it is claimed) wholly ceased to exist, at 
the time when the owner sought to avail himself of the 
limitation of the statute. 

We desire to call to the attention of the Court the case 


of an offending ship which not only survives the collision 
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occasioned by its fault, but thereafter, continues to be in 
the possession, and subject to the dominion of her owner, 
until she is seized in the Admiralty Court upon the libel of 
a lien-creditor suffering damage by the collision and, upon 
such libel, condemned to satisfy its demands. 

Does the statute in such case limit the liability of the 
ship—or give to the owner the right, by any act of his, 
to limit the liability of the ship—to her value “immedi- 
ately after the collision” or at any other time after the 
collision than when either the creditor seeks to enforce or 
the owner seeks to discharge that liability? And so that, 
upon the condemnation of such ship, the owner may 
relieve her of the condemnation and wholly discharge 
her of all liens adhering to her, by the payment into 
Court of a sum of money, equivalent to her value as she 
was left by the collision, or as that value may be at any 
other time than when such payment of value into Court is 
made ? 

The contention of this brief will be that the statute has 
no such effect or purpose as that just indicated—that, on the 
contrary, its sole purpose ts to /¢mz¢ the hability of the ship- 
owner to his interest in the ship but within that limit to 
leave his liability and, necessarily, the remedy of the cred- 
itor, as it was under the maritime law before the enact- 
ment of the statute. So that the ship-owner'’s interest in 
his ship, so long as the ship exists and he remains its owner, 
shall always be available to the ship’s creditor to the full 


extent allowed by the maritime law, until the ship shall 
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either be discharged of the creditor's liens by judicial sale, 
without any consent or action of the owner, or by judicial 
sale with his consent, upon the transfer by him of the ship 
to a trustee for that purpose, or an equivalent payment of 
the same value into Court for the benefit of the creditor. 

In pursuing this conten.ion we propose to show: 

i. That when this statute was enacted, the general mar- 
itime law as administered, not only in the United States 
where no limitation of the ship-owner’s liability by Federal 
law obtained, but in continental Europe and England, also, 
where the limitation existed, entitled the lien-creditor to the 
full amount of the owner's interest in the vesselas that inter- 
est might be at the time of its appropriation for his benefit. 

2. That the statute did not change the maritime law of 


the United States in this respect. 


I. The notable case of Fhe Rebecca, Ware 188, shows 
how fundamental in the general maritime law is the rule by 
which the ship is bound for the wrongful acts of those 
charged with its navigation. 

In The Maggie Hammond,9 Wall, 449, this lien is declared 
to be “ an element of the original contract” of affreight- 
ment. And in cases of collision it is ‘‘impressed upon the 
wrong-doing vessel.” Zhe China, 7 Wall, 68. Zhe Siren, 
td., 155. 

And this maritime lien or hypothecation of the vessel, ad- 
heres to the ship from the instant it attaches—as a propri- 


and travels with her wherever 


etary interest—a jus in re 
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she may go and in whatever condition she may be, so long 
as her identity as a ship is preserved. 

“ It admits, however, of no doubt that if the old keel re- 
mains and the identity of the ship can be proved, bottom- 
ry claims and other liens upon such vessel may be made 
good, regardless of the change she has undergone. * * * 
So the Roman law determines that where a ship is be- 

queathed and is afterwards completely repaired, if the 
+ keel yet remains the legatee may claim the ship.” 


e a ad 

Facobsen's Sea Laws, Book 1, Ch. 1, p. 15. 
‘ Reddie Law Mar. Com., p. 89. 
4 


“The maritime lien for damage by collision, attaches to 
4} the ship and all her appurtenances, to the freight which 
a has actually accrued due, and subsequent accretions in 
the value of the ship, arising from repairs done after the 
period when the damage was occasioned, when such re- 
pairs were done by the owner, at his own expense.” 

2 Kays Law Shipmaster and Seamen 


(Lond., 1875) 975. 


Williams and Bruce Adm. Fur. 65. 
And see: 


The Aline, 1 W. Rob. 111. 

The Europa, 2 Moore, P. C. C. (N. S.), 1. 
The Charles Amelia, 2 L. R. Adm. 330. 
The Bold Bucclergh, 7 Moore P. C. C., 267. 


The source and origin of this lien is to be found in that 


ancient rule of the maritime law which gave a sort of 


6 


personality to the ship, and imposed a responsibility for 
the faults of its navigation upon her as the offender or 
guilty ¢izng, irrespective of the personality of her owner. 

The dictum of Dr. Lushington in 7he Druid, 1 W. Rob., 
398, that “the lability of the ship, and the responsibility 
of the owners, are convertible terms,” 1! it has the mean- 
ing apparently given to it by the learned Judge, in Pefz- 
tion, etc., 17 Blatch. 237, that the ship is only lable through 
the owner, and the owner never through the ship, does 
‘not correctly express, we venture to say, the principle by 
which the maritime law determines the lability of the 
ship. And that Dr. Lushington did not so intend, is, we 
think, clear by his opinion in the case of 7he Aldine, supra. 

But however this may be in England, where the admin- 
istration of the general maritime law has been largely in- 
fluenced by common law rules and practice, it is very cer- 
tain that in this country, and particularly, in this court, 
the doctrine of the general maritime law, as declared in 
lhe Rebecca (p. 203,) has been uniformly followed, and the 
master of the ship regarded ‘not precisely as the agent, 
or, in the language of the civil law the prepositus of the 
owners but as standing with regard to them in a peculiar 
relation which was expressed by the term commendatory.” 

And therefore, as Emerigon says (as quoted by Judge 
Ware, p. 204): “The obligations of the proprietors are 
rather rea/ than personal. * * The master’s legal power 
does not extend beyond the ship of which he is the mas- 


ter, that ts the admuntstrator.” 
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And later commentators upon the general maritime law 
are in accord with this. Aedarride in his Commentaire 
du Code de Commerce (Paris, 1859) Vol. 1, Art. 216. says: 


“The responsibility of the owner rests upon the basis 
that those who have directly or indirectly dealt with the 
captain, acting in that character, and within the limits of 
his power, have really dealt with the ship itself, which 
becomes the principal bound.”’ 


And in The Malek Adhel, 2 How., 234, Mr. Justice Story, 
in giving the opinion of the Court, says: 


‘It 1s not an uncommon course in the admiralty, acting 
under the law of nations, to treat the vessel in which, or 
by which, or by the master or crew thereof a wrong or 
offence has been done, as the offender, without any regard 
whatsoever to the personal misconduct or responsibility of 
the owner thereof. And this is done from the necessity of 
the case, as the only adequate means of suppressing the 
offence or wrong, or insuring an indemnity to the injured 
party. * * * Theship isalso by the general maritime law 
held responsible for the torts and misconduct of the mas- 
ter and crew thereof, whether arising trom negligence or 
a wilful disregard of duty; as, for example, in cases of col- 
lision and other wrongs done upon the high seas, or else- 
where within the admiralty and maritime jurisdiction, upon 
the general policy of that law, which looks to the instrument 
ttself, used as the means of mischief, as the best and surest 
pledge for the compensation and indemnity to the injured 
party.” 


In Zhe China, 7 Wall, 68, this Court say: 


“The maritime law as to the position and powers of the 
master, and the responsibility of the vessel, is not derived 
from the civil law of master and servant, nor from the com- 
mon law. It had its source in the commercial usages and 
jurispudence of the middle ages. Originally the primary 
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liability was upon the vessel and that of the owner was not 
personal, but merely incidental to his ownership, from 
which he was discharged either by the loss of his vessel or 
by abandoning it to the creditors. But while the law lim- 
ited the creditor to this part of the owner's property, it 
gave him alien or privilege against it in preference to 
other creditors.”’ 


In Freeman vs. Buckingham, 18 How., 189, it was said, 
with express reference to the case of The Druid: 


“We are of opinion that, under our admiralty law, con- 
tracts of affreightment, entered into with the master, in 
good faith, and within the scope of his apparent authority 
as master, bind the vessel to the merchandize for the per- 
formance of such contracts, wholly irrespective of the own- 
ership of the vessel, and whether the master be the agent 
of the general or special owner.” 


And, out of this responsibility which the maritime law 
imposes upon the offending vessel, has grown the peculiar 
remedy of the Court of admiralty, zz rem. Its sole pur- 
pose is to enforce the lien by which the ship is bound. 


“ For the redress of these torts, the Courts of admiralty 
may proceed 7 personam, and when the cause of the injury 
is the subject of a maritime lien may also proceed in rem. 
The latter proceeding is the remedy afforded for the en- 
forcement of liens of that character. A maritime lien * * 
confers upon its holder such a right in the thing that he 
may subject it to condemnation and sale to satisfy his claim 
or damages; and when the lien arises trom torts commit- 
ted at sea, it travels with the thing, wherever that goes, 
and into whosoever hands it may pass. The only object 
of the proceeding 7” rem is to make this right, where it 
exists, available—to carry it into effect. It subserves no 
other purpose. The lien and the proceedings 7” rem are, 
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therefore, correlative—where one exists the other can be 
taken and not otherwise.” 


The Rock Island Bridge, 6 Wall, 215. 


Now it was also out of this ancient distinction between 
the liability of the vessel and the liability of the person, 
that grew the mode by which the principle (grafted upon 
the Roman law by the maritime law) of limiting the per- 
sonal liability of the ship-owner to his sea-fortune, was car- 
ried into effect. 

The ship-owner was allowed to discharge himself from 
his personal liability by abandoning to his creditor the ship 
and freight. 

That is to say, he was allowed to limit his own liability 
by limiting the creditor to the remedy which the maritime 
law gave him against the ship. 

But he could not by any act limit the liability of the 
ship, nor impair, in any degree, the remedy which the 
maritime law gave the creditor, zz rem. 

In Norwich Company vs. Wright, it is justly said that, 
‘the learned opinion ot Judge Ware in the case of the 
Rebecca, leaves little to be desired on the subject”’ of the 
history of the maritime law in this respect. 

From this opinion of Judge Ware and the opinion of this 
Court in Norwich Company vs. Wright, it is clear that by 


the general maritime law: 
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(1.) The ship was primarily liable for the faults of its 
navigation ; the owner’s liability being ¢hrough the ship. 

(2.) Theowner could, therefore, discharge himself from 
this liability by relinquishing to the creditor his interest 
in the ship; in other words he could limit the remedy of 
the creditor to that part of his property which was invested 
in the ship, as the representative of his sea-fortune. But 
against this sea-fortune, after the limitation arose, the 


remedy of the creditor was absolute. 


(3.) This limitation of the creditor's remedy could not 
arise except by some positive act of the owner, advising 
the creditor that he could pursue his remedy against the 
ship without any opposition from the owner. And until 
such act of “abandonment ” the liability of the owner and 
the remedies of the creditor remained unlimited. 

And Bonlay Paty makes this clear in contrasting the 
“abandonment” of Art. 216 of the French Commercial 
Code with the “delaissement”’ to the insurer, 1 Dr. Cow. 
Mer.., p. 293: 

“Article 216 does not attach the same effect to the 
abandonment which it (Art. 369) authorizes; itis the simple 
declaration of the ship-owner that he makes no claim what- 
every to that property; it isa mere turning over of the 
property to the shipper. that he may pay himself if he 
can out of the thing solely, and not out of the person of 


the owner, whose obligation, according to the expression 
of Ererigon, is rather real than personal.” 


That this abandonment or quit-claim of the ship must 
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leave to the creditor the whole value of the ship quit- 
claimed, and as she is quit-claimed, seems obvious. 

The sea-fortune of the owner, which he exposes to hy- 
pothecation and risk, is his ship, however its value may 
fluctuate from time to time. 

And so by the maritime law, as we understand it to be 
administered under the Commercial Code of France, the 
ship-owner, upon the occurrence of a disaster to his ship, 
bringing him under liability, if he has not renounced his 
legal right of surrender or abandonment expressly, or tac- 
itly, may make the surrender at any time thereafter. 
Caumont Dict. Dr. Mar., Tit. Abandon. 

From this it must follow that the ship when abandoned 
to the creditors, (after collision), may be in a different con- 
dition, and of a very different value to that when she came 
out of the collision. 

Under the maritime law as administered in France, we 
understand that the ship-owner who should, after a collis- 
ion resulting in serious damage to his vessel, repair his 
vessel fully and for a new voyage, would be held to have 
elected not to abandon, and therefore, could not thereafter 
set up his privilege of limitation against the creditor. 

But however this may be, it is sufhcient for our present 
purpose, that in no continental country, administering the 
general maritime law, (as we believe), has the owner, in 
such a case, ever been allowed to discharge himself by 
any partial abandonment of his vessel to the creditor, or 


the abandonment of any other interest in her than his 
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entire interest as owner at the time of such abandon- 

ment. 

| We have thus stated the condition of the maritime law _ 
as we understand it to have been administered in conti- | 
nental Europe, and particularly under the Commercial 
Code of France, when the United States Act of March 3, 
1851, was passed. 


At this time the statutory law of England had affected, 


in important respects, the administration of the general 
maritime law in that country, as 1s shown in the opinion of | 
this Court in Norwich Co. vs. Wright. 
The ship-owner’'s liability was there, by a construction 
of the statute by the common law courts limited (in case 
of collision) to the value of the offending vessel and freight 7. 
at a certain arbitrary point of time—the point of time im- 
mediately before the collision. And where there were 
several sufferers the ship-owner was permitted to go into 
a Court of Equity tor an apportionment of that value among 
them. But there was no provision for any abandonment 
or transfer of the ship for the benefit of the creditor at any 
time, as in the general maritime law. 
But under this law the creditor, by collision lien, could 
pursue the ship to the full extent of the owner's interest 
in her at the time of condemnation, although increased in 
value since the time of collision. “Eh 


In Zhe Aline, supra, Dr. Lushington says, after noticing 


the statutory restriction “ limiting the liability of the owner 


of the ship doing the damage to the value of the vessel 
itself :” 

“ Under this modification, therefore, the rights of a per- 
son in possession of a decree of this court in a cause of 
damage are co-extensive with the rights of the owner in 
the vessel, against which the decree has been awarded. 
As far as these extend, all the rights of the owner of the 
damaging ship are clearly a part of the fund to satisfy the 
successtul suitor.” 

Upon this review of the maritime law as it was admin- 
istered when the Act of Congress of March 1851 was 
passed, it is plain that, at that time, the sufferer by colli- 
sion, in this country, had his remedy against the offending 
vessel to the full extent of the value of the owners inter- 
est in that vessel at the time when such value was sought 
to be appropriated for his benefht, and we come to the re- 


maining question proposed tor our discussion: 


II. Has this remedy been taken from him by the Act 
of March 3, 1851? 

There is, a two-fold purpose in this Statute. One pur- 
pose is to limit the ship-owner’s liability in every case of 
loss without his privity to the value of his interest in the 
vessel and pending freight; the other, to apportion that 
value among the sufferers by the wrong, 1n the special case 
where there are several on the same voyage and the 
whole value of the vessel and freight is not sufhcient to 
make compensation to each of theni. 


The principle of limiting the ship-owner’'s liability to 
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the value of his interest in the ship comes, as we have 
seen, from the maritime law of continental Europe. The 
principle of apportioning such value among the sufferers 
where the claimants are more than one, from the equity 
system of England. 

But it must be conceded, we think, that the rule for 
measuring the ship-owner’s liability which the Statute in- 
tends is a rule of uniform application—that is, a rule 
which will provide the same measure whether the credi- 
tor claimant be one or several, or whether the mode ol 
applying that measure shall be by the specified mode of 
a “transfer’’ or any other appropriate proceeding. 

For simplicity of illustration in our consideration of the 
provisions of the Statute we will take the case of a single 
creditor claimant—the owner, for example, of the vessel 
injured by collision. Suppose the wrong-doing vessel to 
be so altered by her owner, after the commission of the 
injury, that her value is materially changed from what it 
was as she came out of the collision:—and then let her 
be libelled in admiralty for the enforcement of his damage 
lien by the sufferer in the collision, and upon such libel 
condemned. 

We have seen that by the general maritime law, and 
particularly as administered in the United States when 
the Statute was enacted, the libellant would be entitled 
to enforce his lien against the whole of the owner’s inter- 
est in such vessel, as that interest might be when she 


should be brought into the admiralty court. 
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What provision of the Statute deprives the creditor 
of this remedy, or in any way impairs its efhicacy? or 
deprives him, or in any way impairs the efhcacy of the 
maritime lien “impressed upon the vessel” by the mart- 
time law ? 

Such an intent, it must be admitted, is not clearly ex- 
pressed in any provision of the Statute. But why is it 
not clearly expressed, if a change in the maritime law ol 
the country so radical that it, in effect, does away with 
the ancient rule that the maritime lien travels with the 
keel, and can only be extinguished by a sale (or its equiv- 
alent) ot the vessel was intended by the law-maker? 

Nor, we submit, can any such intent be discovered by 
any just interpretation of the language oi the statute. 

In construing such a statute, it should be borne in mind 
that if its principle is not “tyrannical,” as it is said to be in 
The Ettrick, 6 L. R. P., Div. 127, it is, certainly, as is said 
in Zhe Benares, 14 Jur., 581, and approved by Judge 
Sprague in Ad/en vs. Mackay, 1 Sprague 224, “ an intrench- 
ment, so far as it goes on the general principle of every 
man being entitled to recover the whole of his loss trom 
the individual who inflicts it, and, therefore, must not be 
extended beyond the fair import of its language.” 

Now, in Norwich Company vs. Wright, it was not without 
some pains that this Court ascertained the intention of 
Congress as to the measure of the ship-owner’s liability 
provided by the statute. 


But it did discover the key to that intention in “ the 
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provision for the ship-owner to discharge himself, as tn the 
maritime law, by giving up the vessel and freight,” (p. 126.) 

The provision referred to is that in the 4th section of 
the original act, (R. S., § 4,285,) which provides for a 
“transfer of the owner's interest in the vessel and freight 
to a trustee for the benefit of the claimant or claimants, 
From and after which transfer all claims and proceedings 
against the owner or owners shall cease.” 

But if this provision of a transfer is decisive evidence, 
as the Court found it to be, of the intention of the statute 
to measure the owner's liability by the value of the vessel 
at some time after the collision, is it not with greater rea- 
son decisive evidence that the statute intends the absolute 
liability to remain until the owner shall either transfer the 
vessel “in compliance with the requirements of the act,”’ 
or do some other equivalent thing ? 

And does it not necessarily follow that the equivalent 
thing to do must be something which will give to the 
claimants the value of the vessel at the time the thing is 
done ? 

And, therefore, if the owner may pay value into Court 
instead of transfer the vessel to a trustee, that such value 
must be the value of the vessel as she then is when the 
payment into Court is made ? 

If this is not so, the statute is open to the construction, 
which clearly must be rejected, that it provides two differ- 


ing measures of liability—one furnished by the value ol 
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the vessel when transferred in specie, and the other by 
her value in money at some other time. 

For that the statute intends by the transfer, which it 
declares to be “ a compliance with the requirements of the 
act,’ a present transfer, and not a transfer as of some other 
time is, we'submit, clear from the language used; and so 
it has been construed by this Court. 

Such is plainly, we submit, the meaning of the opinion 
in Norwich Company vs. Wright, where it is said: 


“ If the vessel were libelled, and either sold or appraised, 
and her value deposited in Court, this sum, together with 
the amount of freight, (when proper to be added,) would 
constitute the res or fund for distribution.” 


But this is put beyond question in the opinion of the 
same learned judge in The Benefactor, 103 U.S., 246: 


“ The counsel for the appellees is mistaken in supposing 
that the value of the offending vessel at the time of the 
collision furnishes the only criterion of the amount for 
which her owners are liable. In Norwtch Co. vs. Wright, 
we held that the owners of the offending vessel could, 
under the statute, discharge themselves from personal 
liability by surrendering the ship and freight. This 
would imply that the value of the ship at the time of sur- 
render (with the addition of the pending freight), if the 
surrender is made in a reasonable time, would furmish a 
proper criterion of the amount of liability.” 


And so in The Scotland, 105 U.S., 24, while it was held 
that the statute provides two modes for its effectuation, 
one by a transfer of the ship and freight, and the other by 
an apportionment of value, and that the owners, in that 


case, were entitled to avail themselves of the latter mode, 
3 
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notwithstanding they had not made any transfer, still they 
were required *‘ to pay the vaiue of the ship’s strippings 
and remnants into Court,” to be “distributed pro rata 
amonst the claimants "’ 

And to the same effect is the opinion of Judge Kane in 
the leading case of Watson vs. Marks: 


‘Such a transfer is merely the formalization of a trust 
existing before, a trust now to be administered by the 
Court, instead of the ship-owner, an act of law, or under 
legal sanction, which passes the legal title out of the owner, 
but leaves the creditors of the vessel in the same plight 
against her as before.” 

In Petition, &c., 17 Blatch., 230, it is said: 

“It may, perhaps, be conceded that if after the vessel 
was raised and repaired the owner had sought the protec- 
tion of the statutory limitation by transferring her to a 
trustee, the creditors would have been entitled to her, as 
she then was in her improved condition. This, not be- 
cause her value then was the value for which they were, 
at all Courts, responsible, but by force of the transfer.” 

How by force of the transfer? Surely a transter which 
the statute declares to be a compliance with its reguzre- 
ments cannot be a transfer which will carry to the creditor 
something which he was not extztled to receive, or any- 
thing which he could only receive by the grace of the 
owner. 

If the transfer has any force by the statute whatever, it 
must be the force given to it by the Court in 7%e Bene- 
factor. \t must carry to the creditor the value of the ves- 


sel at the time when the limit of the owner's liability arises 
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—which is not until the transfer is made. Then, and not 
till then, kis liability becomes wholly rea/, and ceases to be 
at all personal. 

Now if this is so, that the only expressed intent of the 
statute as to the proper criterion wherewith to measure 
the owner’s liability, is to be found in this provision for a 
transfer, and that the intent thus expressed is that the 
value of the ship at the time of such transfer furnishes 
such criterion, does any implication arise from any other 
provision of the statute which is in conflict with such 
intent ? 

The only other provision of the statute concerning (as 
we conceive) the single creditor, whose case we are now 
considering, is that of Section 3 of the original Act—the 
general provision that the liability of the owner, Xc., 
‘shall in no case exceed the amount or value of the inter- 
est of such owner or owners respectively in such ship or 
vessel and her freight then pending.” 

But this declaration is in close harmony with the pro- 
vision for a transfer. If the provision for a transfer 
requires the owner to transfer his whole present interest 
in the vessel for the benefit of the creditor, the inference 
is necessary and unavoidable that this declaration means 
that in the case of an existing wrong-doing vessel which 
can be transferred, the liability of the owner shall not 
exceed the amount or value of the interest therein which 
the owner is required to transfer if he elects to transfer 


anything 
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That is to say, the measure of the owner's liability is 
his interest in that ship or vessel which by the maritime 
law is responsible in specie for the injury—the vessel 
which is bound by the tacit hypothecation of the mari- 
time law to pay “with its whole value” the losses result- 
ing from its fault—and the vessel which the owner may 
transfer to a trustee for the benefit of his creditors if he 
desires to comply with the requirements of the statute. 
And so long as that vessel exists and is liable to admiralty 
seizure at the suit of the creditor or to “transfer” by the 
owner, so long it continues, with its present value, to meas- 
ure the liability of its owner. 

The declaration of Sec. 3 is, therefore, only the declara- 
tion of the maritime law that the ship-owner, in the cases 
there mentioned, may, if he chooses, restrict his creditor 
to the remedy (in effect) which the maritime law gives him 
in rem—against the vessel, or, as itisexpressed in 7he China 
supra the “ primary liability " is regarded as upon the vessel 
and the limitation “ /imuts the creditor to this part of the 
owner's property.” 

For the statute, it will be observed, makes no attempt 
to interfere with the ordinary jurisdiction of the admiralty 
court zz rem. Indeed this provision for a transfer ‘to a 
trustee’’ seems to have been intended for the purpose ol 
affording the State or common law courts (and the Act of 
1851 had its origin in States having similar legislation) a 
method of applying the statute analogous to that which is 


peculiar to the Admiralty Court. 


We have considered the sections of the statute particu- 
larly relating to the case of a single creditor, whose lien 
claim may exceed the value of the vessel he is proceeding 
against. But the section of the statute providing, with 
distinctness, for an apportionment, in the case of several 
claimants, of “the sum for which the owner may be liable 
among the parties entitled thereto,” is also in entire har- 
mony with the position we have sought to maintain. 

W hat is the sum here referred to? Obviously the sum 
which is “ not sufficient to make conpensation to each ” of 
these parties—and that sum is the “ whole value of the ves- 
sel and freight for the voyage ""—and that vessel is the ves. 
sel which, by the maritime law, is bound, and as she is 
bound, to make that compensation. And this is the value 
which, as we have seen, the creditor is entitled to receive 
by the statutory transfer. 

The force of this section is in its first paragraph declar- 
ing, in effect, that the whole value of the vessel shall be 
distributed equitably among a// the lien creditors instead 
of being left to the “ prior petens”’ of the maritime law. 
The paragraph following only permits what the parties in- 
terested could do without it—that is, avail themselves of 
any appropriate jurisdiction for the enforcement of the 
rights there declared. 

This section seems to contemplate a vessel existing at 
the time of the apportionment and, in the original act, 


the provision for the transfer, in specie, was a part of this 


section as if specially germane to the provision for the ap- 
portionment. 

In Zhe Scotland this Court has held, that thissection au- 
thorizes the payment of value into Court, as the basis of 
the apportionment, as well as the transfer of the vessel 
in specie. But this value, must clearly be the same value 
as that contemplated in the case of the single creditor— 
the value of the vessel through which the owner is liable 
and which he has the right to transfer. Otherwise, we 
have the case rejected by the learned Judge in Petition, &c., 
17 Blatch., 231. 


“The owners have their option of these two modes. 
They may give up the vessel and freight or they may re- 
tain them and pay their value. But the measure or limit 
of liability in each case is the same. Very plainly it is not 
intended that the creditors shall obtain more when one 
mode of proceeding is adopted than when the other is fol- 
lowed.” | 


Very plainly not. And let us add that it is equally plain 
that it cannot be intended that the creditors shall receive 
any less by one mode than by the other. And therefore 
the value to be paid must be the value of the vessel for 
the transfer of which the payment is a substitute. 

And this, we submit, is the clear indication of the Ad- 
mirality Rules (54-57), passed upon the decision of Norwich 
Co. vs. Wright, where it is provided that when any ship is 
libelled, &c., and the owner shall desire to claim the bene- 
fit of the statute, he may file his libel or petition in the 


Court where the vessel is: 
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“And thereupon, said Court, having caused a due ap- 
praisement to be had of the amount or value of the interest 
of said owner or owners, respectively, in such ship or vessel and 
her freight for the voyage shall make an order for the pay- 
ment of the same into Court, wherever the same shall be 
ordered ; or if the owner or owners shall so elect, the said 
Court shall, without such appraisement make an order for 
the transfer by him or them of zs or their interest in such 
vessel and freight to a trustee to be appointed by the Court 
under the fourth section of the act.” 


Manifestly the interest which is here directed to be ap- 
praised is the same interest that may be transferred. And 
if the transfer is required to be of the owner's present in- 
terest, the appraisement must necessarily be of the same 
interest. 

In Norwich Co. vs. Wright this court held, by reason 
of the provision for a transfer of the vessel in specie, that 
the time for measuring the ship owner’s liability by the 
value of his interest in the vessel, was at some time after 
the collision, “‘as in the maritime law,” and not at some 
time defore the collision as in the law of England. But 
the time after the collision was not designated any further 
than by the inference from these rules; and the special 
directions in the case before it which clearly contemplate 
(p. 124) that the vessel (or her equivalent value) as she 
then was under seizure constituted the ves or fund for dis- 
tribution. 
And the argument adverse to the contention of this 
brief, that the 3d section of the original Statute (R.S. § 


4283) limits the liability of the owner to the value of his 
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interest in the wrong-doing vessel at the point of time 
immediately after. the collision, and that, as the liability of 
the owner, and the liability of the vessel are convertible 
terms, the vessel therefore, cannot be liable in excess of 
her value at that time is, we submit, a begging of the 
question. For the reasons we have given, neither its 
premise nor its conclusion, is sound. 

Nor does the objection to our contention that it seeks a 
rule of limitation which is “a shifting one, varying as to 
the times when the protection of the act may be sought” 
seems to us of weight. 

For the same objection may be made to the rule of 
the maritime law, which this court in Norwich Co. vs. 
Wright, and again in Zhe Scotland say was adopted by con- 


gress in the Statute. The rule does not shift. The sea- 


fortune of the ship-owner may shift, and therefore, the 
application of the rule may have varying results. But it 
is not for the owner to make this objection. It is for him 
to determine how such application may affect his interests. 


Therefore, we conclude, that the Statute in question 


should not be so construed by this court as to deprive the 


lien-creditor of a wrong-doing ship of any remedy against 
the ship which was given to him by the maritime law of | 


the United States when the Statute was enacted. 


HUNTLEY anp BOWER, | ~ 
Proctors for | 
Appellants Wright and others. 
C. R. INGERSOLL, 


Advocate. 


| 


- 


a 


TRANSCRIPT OF RECORD. 


ee ec eee ee Oe eA a A NE ca am Le ectenecnesttn escelonagt a 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1884. 


No. @@ 3323 


(eeeeteen nemnrenernbenineneneieuneteenennttnaertren nate 


JENS THOMMESSEN AND JULIUS SMITH, OWNERS OF 


THE NORWEGIAN BARK “ DAPHNE,” APPELLANTS, 
US. 
MARK WHITWILL. 


ne nen mente i ane nw 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF NEW YORK. 


FILED OCTOBER 5, 1883. 


- 
i. 
rae 
aS 4 

2 wll OF se 

« a. a. i ee 

: a : ee ee ee ee 
a Ca. Le gs seamless Cee er! De Ser 


Pack, 2s 


ee ie Bee Bs ; 
ee a eC ee er 


a Shai oS Oe 


24 


interest in the wrong-doing vessel at the point of time 


tmmedtately aiter the collision, and that, as the hability of 
the owner, and the liability of the vessel are convertible 
terms, the vessel therelore, cannot be liable in excess Ol 
her value at that time is, we submit, a begging of the 
question. For the reasons we have given, neither its 
premise nor its conclusion, is sound. 

Nor does the objection to our c yntention that if seeks <l 
rule of limitation which is ‘a shifting one, varying as to 
the times when the protection of the act may be sought’ 
seems to us of weight. 

For the same objection may be made to the rule ol 
the maritime law, which this court in Norwich Co. vs. 
Wright, and again in Zhe Scotland say was adopted by con 
gress in the Statute. The rule does not shift. The sea 
fortune of the ship-owner may shift, and therefore, the 
application of the rule may have varying results. But it 
is not for the owner to make this objection. I[t is for him 
to determine how such application may aflect his interests. 

Therefore, we conclude, that the Statute in question 
should not be so construed by this court as to deprive the 
lien-creditor of a wrong-doing ship of any remedy against 
the ship which was given to him by the maritime law of 
the United States when the Statute was enacted. 

HUNTLEY And BOWER, 
Pro ‘vrs Jor 
Appellants Wright and others. 
C. R. INGERSOLL, 


Advocate. 
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JENS THOMMESSEN ET AL., &¢., VS. MARK WHITWIBL. 1 


At a stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court-rooms in the city of Brooklyn, on the 27th day 
of March, in the year of our Lord one thousand eight hundred and 
seventy-six. 
Present: The Honorabl Charles L.. Benedict, district judge. 


JENS 'THOMMESEN et al., Libellants, 
is. 


Mark Wuitwitt et al., Respondents. 


The libellants above named appear and file their libel against 
Mark Whiutwill e¢ a/., in the words and figures following, to wit: 


To the Hon. Charles L. Ben dict, judge of the district court of the 
United States for the eastern district of New York: 


The libel and complaint of Jens ‘Thommesen and Julius Smith, 
yf Arendal, Norway, owners of thi bark Daphne, her tackle, Wwe., on 
behalf of themselves and of the owners of the Caryo laden on board 
Ol said bark Daphne, us the common carriers thereof, against Mark 
Whitwill.and John Doe, comprising the firm of Mark Whitwill & 

Co., of Bristol, England, owners of the steamship Great West- 
ern and the Great Western Steamship Line, in a cause of colli- 
sion, civil and maritime, allege as follows: 

Kirst. That this is an action for collision, and the libellants are 
the owners of the bark Daphne, and the respondents at the times 
hereinafter mentioned were the owners of the steamship Creat W est- 
ern. 

Second. That on the night of March 24, 1876, while said bark 
Daphne Was atl sea, and load d with a full cargo of crude petroleum 
oll, and bound on a voyage from Baltimore, Md., to Marseilles, 
lrance, under command of a competent master, officers, and crew, 
with her lights set and burning brightly, and with all sails set, and 
with a proper lookout forward, the said bark being about 601 miles 
east southeast from Sandy Hook, and the wind blowing a moderate 
breeze from the east southeast, and the bark heading by the wind, 
on a course northeast, about midnight those in charge of said bark 
sighted from their starboard side, and to the leeward of said bark, 
and about five miles distant, a large steamship, which afte wards 
proved to be the Great Western, heading in a northwest by west 
COUTSe UCTOSS the course of the sald bark. 

‘That said bark continued on her course, and the said steamship 
came on, and in spite of the hail and cries of the men on board of 
said bark ran into her, striking the said bark, on her starboard side, 
right aft the fore rigging, a heavy blow, and cutting and staving her 
side in with the bow of said steamship Great Western, and doing 
other and serious damage to said bark and her Careo, which is not 
yet accurately known. 

That the said steamship backed out from said bark, and after a 
short time went on her way, and these libellants and the master of 
sald bark have not seen said steamship since. 

That those in charge of said bark did all in their power to 

I—b6 
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3 keep said vessel above water, and changed her course for 
Sandy Hook and New York, where the said vessel arrived 
last evening at seven p. m., in a badly damaged condition. 

Third. That said collision, as these libellants are informed and 
believe, was caused wholly by the carelessness and negligence of 
those in charge of said steamship Great Western, among other things 
in not seeing said bark, and in not having a proper and competent 
lookout, and in attempting to cross the course of a sailing vessel, as salts 
said bark was, and in not going under the stern of said bark as the 
rules provide, when there was plenty of room therefor, and for other 
faults and negligences which these libellants will point out on the 
trial of this action, and was not caused by any fault or negligence on 
the part of these libellants, nor of those in command and charge of 
said bark Daphne. ? 

Fourth. That, as these libellants are informed and believe, it will 
cost the sum of twenty thousand dollars to repair the damage done 
to said bark, and the loss and damages done to the cargo has not yet 
been fully ascertained, but will amount to a large sum. 

Fifth. That all and singular the premises are true and within the 
admiralty and maritime jurisdiction of the United States and of this 
honorable court. 

Wherefore the libellants pray that process in due form of law may 
issue against the respondents, and that they be compelled to appear 
and answer the allegations of the libel, and, in case they cannot be 
found, that their goods and chattels and property to the amount sued 
for be attached, and that the respondents be compelled to pay the — 
libellants’ claim, with costs. | 

JENS THOMMESEN, 
JULIUS SMITH, 
By ANDREAS T. NIELSEN. 


4 EASTERN District oF New YorK. ss: 


Andreas T. Nielsen, being duly sworn, says: That he is the agent 
for the libellants, being the master of said bark. That he has read 
the foregoing libel and knows the contents thereof, and that the same 
is true of his own knowledge. That the reason this verification is 
made by defendant is that the said libellants are residents of Nor- 
way, and are not in this country. 


ANDREAS T. NIELSEN. 


Sworn to before me, this 28th day of March, 1876. 
6b. LINCOLN BENEDICT, i id 
U. S. Commissioner. 
JAMES Kk. HILL, 
Proctor for Labe llants. 


Endorsed: Libel. Let process, with clause of attachment. issue as 
prayed for in within libel. Mareh 27th, 1876. Chas. L. Benedict. 
Filed March 27. 1876. 


JENS THOMMESSEN ET AL., &C., VS. MARK WHITWILL. 
5 U.S. District Court. Eastern District of New York. 
JENS THOMMESEN ef al. vs. MARK WHITWILL ef al. 


Sirs: Please take notice that we are retained by and appear for 
the respondent, Mark Whitwell, in this action, and demand that all 
papers herein: be served on us at our office, 69 Wall street, New 
York. 

Dated March 29, 1876. 

Yours, &e., FOSTER & THOMSON, 
Proctors for the Respondent, Mark Whatwe i]. 
To James K. Hill, Esq., Proctor for libelants. b. Lincoln Bene- 
dict, Esq., clerk. 


Endorsed : Notice of appearance. Filed Mareh 29, 1876. 


6 The President of the United States of America to the marshal 
of the eastern district of New York, Greeting: 


Whereas a libel has been filed in the district court of the United 
States of America for the eastern district of New York, on the 27tl: 
day of March, in the year of our Lord one thousand eight hundred 
and seventy-six, by Jens Thommesen ef a/. against Mark Whitwill 
and John Doe, owners of the steamship “Great Western ,” and the 
Great Western Steamship Line, ina certain action, civil— maritime, for 
damages therein alleged to have been caused by said respondents to 
the said libellant, amounting to twenty thousand dollars, and pray- 
ing that a citation may issue against the said respondents with 
clause of foreign attachment, pursuant to the rules and practice of 
this court: 

Now, therefore, we do hereby empower and strictly charge and 
command you, the said marshal, that you cite and admonish the said 
respondents, if they shall be found within the jurisdiction of said 
district court, that they be and appear before the said district 
court on the 5th day of April, 1876, at the United States court-rooms 
in the city of Brooklyn, then and there to answer the said libel and 
to make their allegations in that behalf, and, if the said respondents 
cannot be found, that you attach their goods and chattels to the 
amount sued for; and have you then and there this writ with your 
return thereon. 

Witness the Honorable Charles L. Benedict, judge of said court, 
this 27th day of March, in the year of our Lord one thousand eight 
hundred and seventy-six, and of our Independence the 100th. 

B. LINCOLN BENEDICT, Cleré. 

JAS. K. HILL, Proctor. 


‘ Endorsed: Process in personan), with clause of foreign 

attachment. Respondents not found, and in obedience to 
the within monition I attached the steamship “ Cornwall,” property 
of the said respondents. J. R. Harlow, U.S. marshal. Filed April 
oth, 1876. 
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Stipulation for Claimants’ and iM sponde nis’ (Costs. / nite red anto pursuant 
to the Pale S and Practic: ot AL 18 (ourt. kiled the POH); day of March. 
1876. 


District Court of the United States for the Kastern District of New 
York. 


W hereas al libel Was filed in this court on thie 27th day of March, 
in the year of our Lord one thousand eight hundred and seventy- os 
SIX, by Jens Thomm«e sell and enremenens Smith against Mark Whitwill 
and others for the reasons and causes in the said libel mentioned, 
and praving that process may issue with clause of foreign attach- 
ment, and the parties hereto, hereby const nting, that in case of de- 
fault or contumacy on the part of the respondents or their sureties, 
execution for the sum of two hundred and fifty dollars may issue 
against their 2oods, chattels, and lands: 

And whereas, also, cit} appearance has been filed in said cause by 
Foster X Thomson, proctors for respond nts: 

Now. therefore. it is hereby stipulated and agreed for the 

5 benefit of whom it nay concern, that the stipulators under- 

signed shall be, and each of them is hereby, bound in the 

sum of two hundred and fifty dollars, conditioned that the respond- 

ent above-named and others shall pay all costs and expenses which 

shall be awarded against them by the final decree of this court or, 
upon an appeal, by the appellate court. 


MARK WHITWILL, 
By W. D. MORGAN. at 

W. D. MORGAN. 

GC. L. MORGAN. 


Taken and acknowledged this 29th day of March, 1876, before 
me. 

KDWARD L. OWEN, 
U/. S, Commission rr. 
SOUTHERN District oF NEW YORK, 88: 

Charles Li. Morgan and William 1). Morgan, parties tO the above 
stipulation, being duly sworn, doth depose and say, and each for 
himself says, that he resides in the city of New York; that he is 
worth the sum of five hundred dollars over and above all his just 
debts and liabilities. 

W. D. MORGAN. ~ 
C. L. MORGAN. 


Sworn to this 20th day March, 1876, before me. 
EDWARD L. OWEN, 


{] . ( OMNISSIONN a 


4 Stipulation for Value. ente red mnto Pursuant tn thi Rules and 
Practice of this Court. Filed the 29th day of March, 1876. 


District Court of the United States for the Eastern District of New 
York. In Admiralty. 


Whereas a libel was filed on the 27th day of March, in the year 
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of our Lord one thousand eight hundred and seventy-six, by Jens 
Thommesen and Smith against Mark Whitwill and John Doe, 
composing the firm of Mark Whitwill & Co., owners of the steam- 
ship Great Western, and the Great Western Steamship Line, for the 
reasons and causes in the said libel mentioned ; and whereas the 
steamship Cornwall has been attached under a clause of foreign at- 
tachment in said suit, and said steamship is in the custody of the 
marshal, under the process issued in pursuance of the prayer of said 
libel; and whereas an appearance has been filed by Foster & Thom- 
son, Esqs., proctors for respondent, Mark Whitwill, and the value of 
said steamship has been fixed by consent at twenty-five thousand 
dollars, as appears from said consent, now on file in said court; and 
the parties hereto hereby consenting and agreeing that, in case of 
default or contumacy on the part of the respondent, Mark Whitwill, 
or his sureties, execution for the above-agreed value, with 
LO interest thereon from this date, may issue against their goods, 
chattels, and lands: 

Now, therefore, the condition of this stipulation Is such, that if the 
stipulators undersigned shall, at any time, upon the interlocutory 
or final order or decree of the said district court, or of any appellate 
court to which the above-named suit may proceed, and upon notice 
of such order or decree to Foster & Thomson, Ksqs., proctors for the 
respondents, abide by and pay the money awarded by the final decree 
rendered by the court, or'the appellate court if any appeal intervene, 
then this stipulation to be void; otherwise, to remain in full force 
and virtue. 


MARK WHITWILL, 
By W. D. MORGAN. 

W. D. MORGAN. 

S. W. CAREY. 


Taken and acknowledged, this 29th day of March, 1876, before me. 
EDWARD L. OWEN, 


, ‘ . * a 
U.S. Commissioner. 


SouTHERN District or New YorkK, 88: 


Stephen W. Carey and Wil'tam D. Morgan, parties to the above 
stipulation, being duly sworn, depose and say, and each for himself 
says, that he is worth the sum of twenty-five thousand dollars, over 
and above all his just debts and abilities. 

W. D. MORGAN. 
S. W. CAREY. 


Sworn to, this 29th day of March, 1876, before me. 
EDWARD L. OWEN. 


? 7 . . 
U’. S. Commissioner. 


1] The foregoing bond approved. 
JAS. K. HILL, 
Proctor for Lah llants. 
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Notice to the Marshal. 
United States District Court. 
Jens THOMMESEN et al. vs. MARK WHITWILL. 


Sir: The S. S. “Cornwall,” attached by you in the above cause, 
having been bonded, and the costs of the clerk and commissioner 
having been paid, you will discharge the said S. 8. “Cornwall ” from 
your custody upon payment of your fees. 

Dated March 29th, 1876. 

Yours, &e, B. LINCOLN BENEDICT, Clerk. 


To S. R. Harlow, United States Marshal. 


12 To the Honorable Charles L. Benedict, judge of the district 
court of the United States for the eastern district of New 

York: 

The answer of Mark Whitwell, respondent to the libel and com- 
plaint of Jens Thommesen and Julius Smith, owners of the bark 
Daphne, her tackle, &e., in behalf of themselves and of the owners 
of the Caryo laden on board of said bark, as the common carriers 
thereof against Mark Whitwell and John Doe, comprising the firm 
of Mark Whitwell & Co., of Bristol, England, owners of the steam- 
ship Great Western, and the Great Western Steamship Line, in a 
cause of collision, civil and maritime, and thereupon said respondent, 
answering, allege- and articulately propounds as follows: 

First. He has no knowledge or information sufficient to form a 
belief as to the ownership of the bark Daphne, as alleged in the first 
article of said libel, and he therefore denies such allegation. 

Second. He admits that himself and others were, at the date re- 
ferred to in the second article of said libel, the owners of the steam- 
ship Great Western. 

Third. He is ignorant of the matters alleged in the second article 
of the sald libel, and he therefore denies the Same. 

Fourth. He denies, upon information and _ belief, the allegations 
made in the third article of said libel, and alleges, upon information 
and belief, that the damage occasioned to said bark by colliding with 
the steamer Great Western,if any such damage there was, was caused 
by the carelessness and negligence of those in charge of said bark. 
Among other things in this, that at the time when said bark and 
said steamer were pursuing parallel or nearly parallel courses, and 
headed in the same or nearly the same direction, and only a few 

yards apart, and just previous to the time of such collision, 
13 while said steamer was under a higher rate of speed than said 

bark, and when the bow of said steamer was upon a line just 
abaft fore rigging of said bark, and the said steamer was in the act 
of passing said bark, the said bark, instead of pursuing her course 
and allowing said steamer to pass, changed her course abruptly 
across the bow of said steamer, thereby causing the two vessels to 
collide. 


Fifth. He denies the allegations contained in the fourth article of 
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said libel, and he alleges, upon information and belief, that the dam- 
age done to said bark and her cargo was, if any, very slight. 

Sixth. He denies the allegations made in the fifth article of said 
libel, and alleges, upon information and belief, that this honorable 
court has no jurisdiction of the matters alleged in said libel. 

Seventh. He alleges, upon information and belief, that ifthe mat- 
ters alleged in said libel be true, and the libellants claim for dam- 
ages resulting to said bark or her cargo, or both, from the alleged 
collision shall be established herein against this respondent, the 
liability of this respondent therefore is limited to the amount or 
value of his interest in the said steamer Great Western and her 
freight upon the voyage during which such collision occurred, and 
this respondent’s said interest in said steamer and freight is of no 
value whatever. 

Wherefore the respondent prays this honorable court would be 
pleased to pronounce against the libel aforesaid, and otherwise right 
and justice to administer in the premises, and that he may be hence 
dismissed with his reasonable costs and charges in this behalf most 
wrongfully sustained. | 

MARK WHITWELL, 
By W. D. MORGAN, Agent. 


FOSTER [&] THOMSON, Proctors for the Respondent. 


L4 District or New YORK, 8s: 

WittiAM D. MoraGan, being duly sworn, says he is the agent for 
the respondent, Mark Whitwill; that he has read the foregoing an- 
swer and knows the contents thereof, and that the same is true of 
his own knowledge; that the reason why this verification is made 
by deponent is that said respondent is a resident of England and is 
not in this country. 

W. D. MORGAN. 

Sworn before me, this 25th day of November, 1876. 

WM. 'T. MORRIS, 
Notary Public, N. | and Kings Co. 
Endorsed: Answer. Filed November 25th, 1876. 
15 U. S. District Court. 
JENS THOMMESEN et al. 
vs. 
Mark WHITWELL, impleaded, ce. 

Sir: Please take notice that on the pleadings and proceedings in 
this cause, and the affidavit, a copy of which is hereto annexed, we 
shall move this court, at the opening thereof on the 15th of Decem- 
ber inst., or as soon thereafter as counsel can be heard for an order, 
that the court decline to entertain jurisdiction of the action, and 
that the libel be dismissed by reason of such refusal to entertain 
jurisdiction, or for such other or further order or relief as shall be 
just. 


Yours, «c., FOSTER & THOMSON, 
Proctors for he sponde nt, Mark Wihatwill. 


To James K. Hill, Esq., Proctor for Libellants. 


ees 
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16 U. S. District Court, Eastern District of New York. 
Jens THOMMESEN et al. against MARK WHITWILL et al. 
City AND County OF NEW YORK, 88: 

WiitramM D. MorGan, being duly sworn, says that he is the agent 
of Mark Whitw il], one of the defendants herein. 

That said Mark Whitwill is and was at the commencement of this 
suit a British subject, resident and domiciled at Bristol, in England. 

That this action is brought against said Mark Whitwill & Co. as 
owners of the steamship Great Western and the Great Western Steam- 
ship Line; that the Great Western Steamship Line is an associa- 
tion composed entirely of British subjects, resident and domiciled in 
England; that only Mark Whitwill has appeared in this action ; 
that this action is brought by Jens Thommesen and Julius Smith, 
who are subjects of the King of Sweden and Norway, and residents 
and domiciled in Orendal, in Norway, and are neither of them in 
this country, nor were they when this suit was commenced, as this 
deponent is informed and believes; that the action is brought to re- 
cover for damages occasioned by a collision between the barque 
Daphne, owned by the said Thommesen and Smith, and the steam- 
ship Great Western, of which the said Mark Whitwill was only 

one of the owners; that said collision occurred on the high 
17 seas 1n March last; that the plaintiffs have attached the in- 

terest of said Mark Whitwill alone in another vessel, and 
said Whitwill has been compelled, in order to release the same, to 
appear in this action, and to give security to pay the whole of the 
said libellants’ claim, whereby the said. Whitwill is compelled to 
bear the whole burden of a litigation which should rest upon all the 
owners of the Great Western. 

That the other owners of the steamship Great Western are, as 
your deponent is informed and believes, all British subjects, and all 
resident and domiciled in England, and all are men of large means 
and able to respond to any judgment that may be obtained against 
them for such collision. 


W. D. MORGAN. 


Sworn to before me, this 6th day of December, 1876. 
WM. T. MORRIS, 
Notary Public, N. Y. and Kings Co. 


Endorsed: Affidavit and notice of motion. Due service of a copy 
of the within affidavit and notice of motion is hereby admitted. 
6 Dec., 1876. Jas. Kk. Hill, proctor for libellants. 
1S United States District Court, Eastern District of New York. 

In Admiralty. 
JENS THOMMESEN and Junius Smiru, Libellants, 
against 
MarK WHITWILL et al., Respondents 


SouTHERN District or New YORK, 8s: 
Henry T. WING, being duly sworn, says: That he has had ex- 
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; 


clusive charge of the above-entitled suit for the proctor for the 
libellants herein. 
That the libel herein was filed on the twenty-seventh day of March, 
1876, by Jens Thommesen and Julius Smith, of Arendal, Norway, 
as owners of the bark Daphne, on behalf of themselves and of the 


7 ‘ owners of the Cargo laden on board said bark, as the common car- 
: rier of the same, against Mark Whitwill & Co., of Bristol, England, 
oi owners of the steamship Great Western, in a cause of collision, civil 
| and maritime, for the recovery of damages done to said bark and 


cargo, from said bark (on the night of March twenty-fourth, 1876, 

while at sea, and loaded with a full cargo of petroleum oil, and 

bound on a voyage from Baltimore, Maryland, to Marseilles, France, 

and about one hundred and sixty miles east southeast from Sandy 

Hook), being run into by the said steamship Great Western, as is 

more fully set forth in the said libel. 

: 1% That the said libel prayed that process in due form of law 

might issue against the respondents therein named, and that 

they be compelled to appear and answer the allegations of the 

said libel, and, in case they could not be found, that their goods 

and chattels and property to the amount sued for be attached, and 

) that the respondents be compelled to pay the libellants’ claim with 
costs, 

That said libel was duly verified by the captain of said bark 
Daphne, Andreas T. Nielsen. 

That it appearing to the judge of this court that the respondents 
could not be found in this district, he directed that process, with a 
clause of attachment, issue as prayed for in said libel, and such was 
accordingly, on the twenty-seventh day of March, 1876, issued from 
this court to the marshal, returnable before this court on the fifth 
day of April, 1876. 

That on the 29th day of March, 1876, the respondent, Mark Whit- 
will, caused his uppearahnce in writing In this action to be filed with 
the clerk of this court, by Messrs. Foster & ‘Thompson, as his proe- 
tors, the same being a full and unqualified appearance, as will ap- 
pear from the notice to enter their appearance with the clerk, to 
which reference is had for its contents, and on the same day served 
au copy of notice on the proctor for the libellants, which is as follows, 
after entitling it in the suit, viz: 


“Sir: Please take notice that we are retained by and appear for 
the respondent, Mark Whitwill, in this action, and demand service 
on us of all papers herein, at our office, 69 Wall street, New York. 

“ Dated March 29, 1876. 

“ Yours, &c¢., 
“ (Sig.) FOSTER & THOMPSON, 
* Proctors for Whitwill. 


“To James K. Hill, Esq., Proctor for Libellant.” 


20 That on the same day, to wit, March twenty-ninth, 1876, a 
bond, duly executed and acknowledged for value, with sureties, 
was given on behalf of said Whitwill, on file with the clerk, for the 
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amount sued for, and thereupon the property attached by the mar- 
shal was released by him, and in addition thereto then and there 
a stipulation in writing was signed by the proctors for said Whit- 
well, entitled in the suit in the words and figures following, to wit : 


“We hereby consent and agree that the bond given herein on the 
twenty-ninth day of March, 1876, for the sum of twenty-five thou- 
sand dollars shall be deemed and taken as security for any dam- 
ages which the libellant may recover herein, not exceeding that sum. 

“ Dated New York, March 29, 1876. 

(Sig.) “FOSTER & THOMPSON, 
i Proctor for Respondent, Mark Whitwill.” 


That the object and intent of this stipulation was to waive all ob- 
jections to the competency of the parties or the process, and to sub- 
ject the bond given on the release of the property attached to the 
jurisdiction of the court as an absolute security for the damages to 
be awarded by the court. 

That on the third day of April, 1876, the proctor for the libel- 
lants was served with a COpyV of the notice, to the effect that the tes- 
timony of Samuel Wyndham, George J. Fox, and George Hill would 
be taken de bene esse as witnesses on the part of the respondent be- 
fore Edward L. Owen, Esq., United States commissioner, at his office, 
No. 71 Wall street, on April fourth, 1876, at 2 p.m. That deponent 
pave admission of service thereof, and on the fourth and fifth days 

of said April deponent attended at the place named and cross 
21 examined said witness ; that deponent then met the late Ed- 

ward H. Owen, Esquire, who acted. as counsel for the proc- 
tors for the respondent, and examined the witnesses before named, 
and the testimony of said witnesses, taken as aforesaid, was filed in 
this court on the eleventh day of April, 1876. 

That from the testimony of respondents’ said witnesses it was very 
evident, as the court, by reading the same can perceive, that the col- 
lision was caused through the carelessness and fault of the Great 
Western. 

That respondents’ proctors and counsel were aware of the same, 
and,as this deponent was given to understand, cid not intend to in- 
terpose a defence to the action, except as to amount of the damages 
done to libellants’ vessel. 

That the captain of said steamer Great Western testified in his 
deposition taken as aforesaid that the whole number of officers and 
crew in the Great Western, at the time of the collision, was thirty- 
five, and that all of them, except the three witnesses named in the 
above notice, were sent back to England from New York in the 
steamship Cornwall, the sister ship of the Great Western, on March 
twenty-ninth, 1876. 

That after said depositions were taken as aforesaid deponent said 
to Mr. Owen that there could be nothing in the case, except the 
amount of damages to be determined, and that Mr. Owen replied 
that “that was so,” or “that that was what it would come to,” and 
thereupon deponent said, “why not then enter an interlocutory de- 
cree and save time,” and that Mr. Owen said, “wait awhile; take 
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the testimony of your witnesses first, and then we will fix the mat- 
ter.” 

That on the fifth day of April, 1876, the day that said process was 
returnable before this court, the marshal made return as follows: 


“Respondents not found, and in obedience to the within 


22 monition I attached the steamship Cornwall, property of the 
said respondents. 
(Sig.) “S. R. HARLOW, 


“TT! S. Marshal.” 


That on the tenth day of April, 1876, deponent caused to be 
served on the proctors for the respondent a notice of taking the tes- 
timony of nine witnesses, the same being all the officers and crew of 
the said bark Daphne, on the part of the libellants, before E. L. 
Owen, Esquire, on April eleventh, and the testimony of seven of said 
witnesses was duly taken and filed in this court. 

That from all the testimony so taken as aforesaid there can be no 
question whatever that the collision in question was caused solely 
through the carelessness and fault of the steamship Great Western, 
as alleged in the libel, as this deponent believes will appear there- 
from. 

That after alll the testimony was taken as aforesaid deponent ilp)- 
plied to Mr. Owen for a consent to an interlocutory deeree herein, 
and that Mr. Owen put deponent off each time, with the request 
that deponent wait awhile; that although the only question In- 
volved was the ascertainment of damages, yet deponent must not 
press too hard, for there would be time enough, and the case might 
be settled, &ec., Ke. 

That deponent became engaged in other matters, and nothing 
more was said or done about the same until the beginning of Sep- 
tember last, when deponent again spoke to Mr. Owen, and he re- 
plied that he was going away for a short time on account of his 
health, and on his return the matter should be fixed up at once. 

That afterwards Mr. Owen died, and then deponent applied to the 

proctors for the respondent, and was told by them that they 
29 would either settle the case or consent to an order of refer- 

ence to ascertain the damages, if we could not agree Upon the 
amount; that the first thing was for deponent to let them have a 
list of the items of damage done to the Daphne and cargo, and then 
they would look into it. 

That accordingly deponent obtained the bills for the repairs of 
said vessel and cargo, and sent a statement of most of the items to 
Messrs. Foster & Thomson, and they, after a few days, returned same 
with thanks, and said that they would send their estimate in a few 
days. That deponent waited, and, after five or six weeks had elapsed, 
Mr. Foster, of the firm of Foster & Thomson, informed deponent that 
they had heard from their clients, and he was prepared to offer de- 
ponent five thousand dollars in settlement of the suit. That de- 
ponent declined this at once, and asked Mr. Foster if he would con- 
sent to the order of reference to compute the damages, and said 
Foster replied, “ Yes,” without any reservation whatsoever. 
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That deponent went at once to his office and prepared the usual 
interlocutory decree, and took it to said Foster for his signature, and 
that said Foster requested deponent to leave it; that he wished to 

* confer with his client about it; that he would sign and send it to 
deponent. 

That a few days after this deponent received from the said firm of 
Foster & Thomson the said proposed decree, with another proposed 
decree signed by them, with a letter, of which the following Is a 
copy, V1z: 

“Office of Foster & Thomson, 
“Att’ys and Counsellors at Law, 69 Wall St. 
“P.O. Box 1354. 
“New York, 16 Nov’, 1876. 


“H. T. Wing, Esq. 


24 “DEAR Sir: We enclose order of reference in Daphne mat- , 
ter, which we think will carry out our views better. 
“Yours, truly, 
(Sig.) “POSTER & THOMSON.” 


That the proposed order of reference referred to in said letter and 
consented to by said proctors was as follows, after being entitled in 
the suit, and with the formal parts reads as follows, viz: 


“It is hereby ordered that it be referred to Edward L. Owen, 
Esquire, a commissioner, to ascertain the amount of damages of the 
libellants herein, and to report thereon with all convenient speed. 
But all questions as to the jurisdiction of this court in the said libel, 
and all questions as to the limitation of amount of claimant’s lia- 
bility in any event, are hereby expressly reserved, and may be 
raised upon i motion to confirm the report ot the commissioner, or 
at any previous time. 

“We consent to the entry of the foregoing order. 

(Sig.) “FOSTER & THOMSON, 


“* Proctors for Claimants.” 


That deponent declined to enter this order, because it was not in 
accordance with the agreement had with deponent, and was entirely 
irregular, and because deponent thought that said proctors were pre- 
cluded at that stage of the case, and after all that had transpired, 
from raising any such questions as were indicated in said order. 

That this was the first time that the question of jurisdiction had 
ever been spoken of by the other side, and that deponent asked said 
Foster why this question had come up at this stage, and said Foster 
replied from seeing a decision by the English court in the case of | 

the Franconia, reported in the papers a short time previously. 
25 That no answer nor exceptions to the libel herein having 
been filed, and the time for so doing having a number of } 
months expired, deponent thereupon, on the twenty-third day of No- ) 
vember, 1876, prepared and served on said proctors a notice o: motion 
before this court on November twenty-seventh, 1876, for an inter- | 
locutory decree herein, and on the return day of said motion de- 
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ponent found that an answer was filed in this court on November 
twenty-fifth, 1876. 

And deponent further says that it has always been the plan and 
intention of all the proctors herein, as far as he is informed and be- 
lieves, to submit the decision and settlement of this case to this court, 
and the question of jusidiction has never been objected to in any 
way until within the two or three weeks past, and after deponent had 
declined to accept the offer of five thousand dollars. 

And deponent further says that the steamship Great Western, that 
did the damage in this case, and the steamship Cornwall, that was at- 
tached herein, were sister ships, forming a regular line between this 
port and Bristol, England, this port being one of the regular termini 
of the line, and having a regularly constituted agent here,and adver- 
tised in our papers as 

“Great Western Steamship Line.” 
“New York to Bristol (England) direct. 

*« * " 


* . 


“ For freight or passage apply to 
“W. D. MORGAN, 
“ Agent, No. 70 South Street, New York.” 


That after this action was commenced deponent put himself to the 
trouble and expense of sending to the registrar general of England, 
to ascertain the full names of the owners of said steamships, 
26 and has received from him a certified copy of the particulars 
of the registry, ownership, and interest of the said steamships, 
and it appears therefrom that Mark Whitwill, one of the respond- 
ents herein, who has appeared, Joseph Haynes Nash, and Philip 
John Worsley were the owners of the whole of the steamship (rreat 
Western, and that the same Mark Whitwill, Charles Thomas, and 
Charles Nash were the owners of the whole of the steamship Corn- 
wall; and the captain of said steamship Great Western, in his depo- 
sition of April fifth, 1876, on file in this court, testified that the said 
Mark Whitwell was the managing owner. 

And deponent further says, as appears from respondents’ testi- 
mony herein, that after the said steamship Great Western had done 
the damage claimed herein, on the following evening she was run 
on shore on the south side of Long Island, near Fire Island light, 
and was abandoned as a total loss. 

That the libellants’ bark Daphne, although bound from Balti- 
more for Marseilles, France, after the collision in question, was 
obliged to run for the nearest port where she could be repaired, and 
so put into this port, where she arrived and discharged her cargo and 
had the repairs made, and reloaded her cargo and sailed hence for 
Marseilles. 

That the said repairs and expenses amounted to upwards of six- 
teen thousand dollars, and all the witnesses who worked on said ves- 
sel and Cargo, and who know the extent of damages done, some ten 
or more in number, are residents here in the vicinity and within the 
jurisdiction of this court. 

And deponent further says that it will be a serious and severe 
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hardship to these libellants if this court should refuse to entertain 
jurisdiction of this case at this stage of it, and would be a denial of 
justice after so long a time has elapsed and after the testimony of the 
witnesses has been taken and filed in this court, and through the 
misleading by the action of the respondents’, libellants’, witnesses 

have been allowed to be and have become scattered, so as to 
27 render it an impossibility to find them again. 

That, as this deponent has been informed and believes, the 
steamship Great Western at the time of the loss in question was insured 
iainst the risk of collision, and that although in form the owners 
are contesting this suit, in reality the underwriters are the real de- 
fendants, endeavor Ing to effect a reduction by compromise or other- 
wise of the just amount due to these libellants, the only real ques- 
‘tion in difference being as to the amount of the damages, of which 
the proof is within the jurisdiction of this honorable court, as afore- 
said, 


HENRY T. WING. 


Sworn to before me, this 13th day of December, 1876. 
: JNO. BASSET, Jr.. 
Notary Public, N. Y. City & Co. 


kndorsed: Affidavit to oppose motion to dismiss libel for want of 
jurisdiction. Filed April ith, 1877. 


Opinion. 
BENEDICT, J.: 

This is an action in personam brought by Jens Thomessen and 
Julius Smith, owners of the bark Daphne, against Mark Whitwill 
and others, composing the firm of Mark W hitwill & Co., owners of 
the steamship Great Western, to recover for the injuries sustained 
by the bark Daphne in a collision with the steamship Great Western 

that occurred on the 24th of March, 1876, on the high seas. 
25 Upon the filing of the libel process was issued with an at- 

tachment clause, by virtue of which property of the defend- 
ant Mark Whitwill was seized within this district, whereupon the 
defendant entered a general appearance in the cause and obtained 
the release of his property by giving a stipulation to abide the event. 
Thereafter the testimony of three witnesses was taken de bene esse on 
the part of the respondent, and the depositions filed in court. Af- 
terwards the testimony of seven witnesses was taken de bene esse on 
the part of the libellants, and their depositions also filed in court on 
the 10th day of April, 1876. In November the defendant Whitwill 
filed his answer to the libel, wherein he joins issue upon the merits. 

The respondent now makes known to the court that the libellants 
and the respondent are aliens who have never been domiciled | 
the United States, nor were they or either of them temporarily pres- 
ent in the United States at the commencement of the action or since; 
whereupon the respondent objects to the entertaining of this action 
by this court, and prays that the court would forbid the further 
prosecution thereof by reason of the facts made known as aforesaid. 


se 


JENS THOMMESSEN ET AL., &¢., VS. MARK WHITWILLI. Lo 


In support of this application the ground has been taken that as 
a matter of law the court is without jurisdiction to entertain an ac- 
tion in personam where the parties are aliens, neither domiciled nor 
temporarily present in the United States. 

This position has not been strongly insisted on, and cannot be 
maintained. The district courts of the United States have original 
jurisdiction of all civil cases of admiralty and maritime jurisdic- 
tion, and this jurisdiction depends upon the subject-matter. When- 
ever the matter is maritime in its nature any district court may en- 
tertain jurisdiction, provided it acquires jurisdiction of the parties 
in the manner prescribed by law. Here the matter is conceded to 

be maritime in nature, and jurisdiction over the person of 
29 the defendant has been duly acquired. ‘There is, therefore, 

no room to question the power of the court to determine the 
matter in controversy. The most that can be claimed is that the 
court has power to decline to proceed in the cause upon being in- 
formed that the controversy is one between aliens. A doubt has been 
suggested whether a court of admiralty can, in a case where juris- 
diction of the person has been acquired rightfully, decline to enter- 
tain jurisdiction of a cause of collision on the high seas (The Mali 
Ivo, 3 Mar. Law Ca., p. 245), and if such doubt would arise in any 
case it arises in a case like this, where the parties are foreigners of 
different nationalities, and therefore cannot be remitted to any forum 
that will not be foreign to one of them. 

In countries where the civil law forms the basis of their jurispru- 
dence, and, in accordance with the maxim of the civil law, actor 
sequitur forum rei, personal actions must be brought before the tri- 
bunals of the place where the defendant has a domicile. Actions for 
collision have been made an exception, and may be brought where 
neither of the parties reside. ‘The ground of the exception is the 
leyal fiction that in case of a collision a quasi-contract arises on the 
part of the wrong-doer to pay the damage he has caused, and as it 
cannot be supposed to be intended that such a contract 1s to be per- 
formed upon the sea, the place of its performance must be taken to 
be the port at which the injured vessel first arrives. Wherefore the 
tribunals of the port at which the vessel first arrives take cognizance 
of the action as being to recover a demand there payable. This is 
the ground taken in local tribunals. But courts of admiralty are in 
a fair sense international courts. As originally constituted in Eu- 
rope, they are the appropriate tribunals to take cognizance of suits 
where the parties are foreigners. And if resort to such a fiction, as 
above stated, be allowable anywhere to support jurisdiction, it may be 
allowed in courts of admiralty. If allowed, the jurisdiction follows, 

as of course. (The Jerusalem, 2 Gall., 195.) 
oO The power of every government to prohibit its tribunals to 

be engaged in determining the rights of aliens of course ex- 
ists; but when courts of admiralty, with general admiralty powers, 
have been constituted without any such prohibition, it is much to 
say that it is within the discretion of the judge of such a court to de- 
cline to hea? a cause of collision arising on the high seas between 
vessels of different nationalities, and where consequently there is no 
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home forum to which the parties can be remitted. “ Where the 
question is one of jus gentinm to be determined by sound discretion 
acting upon general principles, the court will hold plea ofit.”. (Brown, 
Civil and Ad. Law, vol. 2, p. 119.) 

The remark, in the opinion of the Supreme Court of the United 
States in the case of the Maggie Hammil (v Wal.. p). 457). that “the 
question is one of discretion in every case,” &¢., 1s broad enough to 
cover cases of collision, but does not cover a case like this; and be- 
sides in that case the question was not raised by the pleadings, nor 
involved in the controversy there made. Reference has been made 
to numerous cases of foreign seamen, cases peculiarly maritime in 
character, where courts of admiralty have declined to entertain the 
action. But cases of this character bear a peculiar relation to com- 
merce, and under some circumstances may cripple a maritime ad- 
venture. This relation has often given rise to the insertion in 
treaties of special provisions in regard to such actions. Such cases 
stand upon a somewhat different ground, therefore, from cases of 
collision, and I know not that I could agree with all that has been 
said with regard to entertaining jurisdiction even in wages cases. 

Again, it is said that the law applicable in cases of foreigners is to 
be found in the implication arising from the remark of Story, that 
“suits are maintainable here between foreigners where either of them 
is within the territory of the State in which the suit is brought.” 

(Conflict of Laws, § 542.) In this case the defendant is here 
O] by his agents authorized to defend his interest, by his prop- 

erty which has been attached, and by his stipulation given 
upon which judgment is to be entered, if at all. 

But assuming that the court may decline jurisdiction in such a 
case as this, it cannot be denied that a strong case must be shown to 
justify the exercise of that power. The present case is far from 
strong. It is true that the defendant is a foreigner without domicile 
here, but he is owner in a line of steamers that run regularly from 
New York, which line has a permanent office in the city of New 
York. His defence can be made here as well as anywhere, and his 
rights will here be adjudged according to the same rules admin- 
istered by the courts of his own country. As between him and the 
libellants he is laid under no disadvantage, therefore, by being com- 
pelled here to answer this demand. 

Moreover, the request to decline jurisdiction has been delayed until 
the testimony has been taken and filed, and the libellants’ evidence 
made known. It is said that as the matter rests with the court, and 
the ground on which jurisdiction will be declined arises out of the 
duty of the court to give its time to citizens rather than to aliens, 
delay in making the application is of no moment. But when dur- 
ing the period of delay the position of the parties has changed in 
any material degree, and especially by action taken in court with- 
out objection, delay may afford a reason for declining the applica- 
tion. The fact that this is a cause of collision where the parties 
have gone to the expense of taking the testimony of some thirteen 
witnesses, whose depositions have been received on the files of the 
court, appears to me to give the libellants just ground to require of 
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this court to complete the proceeding that has been allowed to go on 
so far. Justice requires that the libellants be not compelled to take 
this testimony over again, and not put to the hazard of losing the 
evidence as it stands of record in the cause, and not com- 
o2 pelled to lose the benefit of the security which the respondent 
has given in this cause without the suggestion of an inten- 
tion to ask the court to decline to enforce it. 

furthermore, 1t must be noticed, that this action is brought not 
only at the port where the disabled vessel first arrived after the acci- 
dent, but where the damage to her was repaired, and the affidavits 
make it evident that the only real controversy between the parties is 
as to the amount of damage caused by the collision. The questions 
which the court will be called on to decide relate therefore to acts 
done and payments made in this port, and this is therefore the 
natural and proper place for an investigation of these questions. 

It is for the interest of our nation that its ports be resorted to by 
foreigners for the purposes of repairing their ships. ‘To say to for- 
eigners so resorting to our ports that proof of the work there done 
cannot be made in our courts, as against aliens liable to pay for the 
same, would tend to deter parties from using our ports as a place of 
resort. As a matter of public policy, therefore, our courts should not 
decline to entertain such an action as the present. For these rea- 
sons the application is denied and the action must proceed. 

C. VAN SANTVOORD anp 
JAMES K. HILL, 
For Labellants. 
R. D. BENEDICT anp 
FOSTER & THOMSON, 
kor Respondents. 


a At a stated term of the district court of the United States 
of America for the eastern district of New York, held at the 
United States court rooms, in the city of Brooklyn, on the 12th day 
of April, A. D. 1877. 
Present: Hon. Charles L. Benedict, district judge. 


Jens THOMMESSEN and Junius SMITH 
against 
MaRK WuHiItTwILtL ef ail. 


This cause coming on to be heard on a motion by the respondent, 
Mark Whitwill, on the pleadings and proceedings in this cause, and 
the affidavit of William D. Morgan, sworn to the sixth day of 
December, A. D. 1876, of which a copy was annexed to the notice 
ot the motion served Oli libellants’ proctor, sixth December, 1S76, 
for an order that the court decline to entertain jurisdiction of the 
action, and that the libel be dismissed by reason of such refusal to 
entertain jurisdiction, or for such other or further order or relief as 
should be just, and on the affidavit of H. T. Wing, sworn to the 
thirteenth day of December, A. D. 1876, submitted on behalf of the 
libellants, after hearing counsel for the respective parties, and de- 
liberation. had, it is now 
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Ordered by the court, that the court may and ought to entertain 
jurisdiction of the action, and that the said respondent’s motion be 
denied, and that the cause proceed. 


CHAS. L. BENEDICT. 
Endorsed: Order. Filed and entered the 12th day of April, 1877, 


o4 Opinion. 
Marcu 257, 1878. 
BENEDICT, J.: 

This is an action in personam brought against the defendant as an 
owner of the steamship Great Western, by the owners of the bark 
Daphne, to recover for injuries done to the bark Daphne by a col- 
lision with the steamship Great Western that cecurred on the 24th 
day of March, 1876. The evidence as to the circumstances under 
which the Great Western collided with the Daphne has left no room 
to contend that the accident arose from any other cause than the 
negligence of the Great Western, and accordingly no attempt has 
been made to dispute the lability of the defendant. The question 
made pertains to the extent of that lability. The facts out of which 
this question arises are as follows : 

The collision which caused the damage sued for occurred on the 
high seas and outside of the territorial waters of any nation. Both 
vessels were foreign to the United States; the one being a Norwegian 
bark, the other a British steamer. None of the owners of either ves- 
sel are residents of the United States. The defendant is a British he 
subject, and the libellants are subjects of Norway and Sweden. The 
steamer sustained no datmnage from the collision, and after the acci- | 
dent, proceeded on her voyage toward the port of New York, to which | 
port she was bound, but before reaching her destination she stranded 
on Fire Island beach, and was afterwards sold as a wreck at public 
auction by direction of her owners. Various parties were purchasers 
at this sale, and a considerable part of the proceeds, some $1,200, is 
in the hands of the agents of the owners in New York. The total 
amount realized from this sale of the steamer is much less than the 
sum claimed for the damage caused to the Norwegian bark, but the 
value of the steamer prior to her stranding far exceeded that sum. 

The defendant, who was brought into court by a foreign attach- 
ment to answer the demand of the owners of the Norwegian bark, in 

his answer offers to surrender the steamer to the libellants, and 


35 upon the trial tendered a written surrender of the defendant’s 
interest in the steamer and her freight as of the date of March 
25, 1876. 7” 


Upon these facts it is contended in behalf of the defendant that he 
is exempt from liability to the libellant for the collision in question. 

This contention presents at the outset a question as to the effect 
of the statutes of the United States, relating to the liability of ship- 
owners (Rey. Stat., sec. 4282 to 4289), upon the rights of the parties 
before the court. 

An examination of those provisions of the statute renders it quite 
plain that no effect can be given them in an action like the present 
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between foreigners arising out of an occurrence that took place be- 
yond the territorial limits of the United States. The statute con- 
tains no language to indicate an intention to give it an extra-terri- 
torial effect, and every presumption is against such an intention. A 
court of admiralty, which is in a proper sense an international court, 
one of the functions of which, and not the least important, is to ad- 
minister international justice in maritime suits between foreigners ” 
(Dr. Phillimore), certainly, in the abserce of express language to 
that effect, would not be justified in enforcing against foreigners the 
provisions of a municipal statute of this character in a case like this. 
Says Vice-Chancellor Wood, speaking of the law of England relating 
to the liability of ship-owners: “I should entertain great doubt, to 
say the least of it, as to whether or not a foreign ship, meeting on 
the ocean with a British ship, and being damaged by it, could be 
deprived of its rights by any act of Parliament.” (General Iron 
Company vs. Schurmann, 1 M. L. C., p. 62.) 

It has been suggested in regard to statutes of this description that 
effect may be given to them in all cases upon the ground that they 
relate tothe remedy. But, manifestly, such is not their true nature. 

(The Amalia, Dr. Lushington, 1 M. L. C., p. 361.) 
36 In determining the case of the Amalia just cited, the privy 

council, noting the case of Cope vs. Doherty, where the col- 
lision was on the high seas between two American vessel-, one of 
which sought in an English court to take the benefit of the English 
statute, say: “It seems extraordinary that any question should ever 
have been raised upon a case of this description,” and although they 
give the English owner the benefit of the English statute, limiting 
the ship-owner’s liability in the case before them, where the collision 
there in question occurred upon the high seas between an English 
and a foreign vessel, it is upon the sole ground of the words of 
the English statute, as shown by Dr. Phillimore in the case of the 
Halley. (2 M. L. C., p. 562.) 

The present case is different, because here both parties being 
foreigners, the ship-owner does not invoke the statute, but the libel- 
lant invokes thestatuteof the United States to determine the extent of 
the ship-owner’s lability, and that statute contains no language that 
will admit of the supposition that it was intended to apply to for- 
eigners out of the jurisdiction. 

It being impossible, therefore, to find in our own statute law the 
rule by which to determine the extent of the defendant’s liability, 
it may next be inquired whether resort can be had to the law of 
the nation to which the parties belong, and here the answer seems 
plain. The parties are the subjects of different nations, and no good 
reason can be given for resorting to the law of one of these nations 
rather than the other. The defendant, who is a British subject, has 
not brought himself within the control of the laws of Norway and 
Sweden, nor have the libellants the right to ask this court to apply 
in his behalf the law of Great Britain. The act out of which the 
defendant’s allegation arose, not having been done either in Norway 
or England. 

[ am aware that it has been sometimes attempted in deter- 
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o7 mining questions of this character to call in the aid of 

that fiction of law by which a ship, wherever she may be, 
is for certain purposes deemed to be a part of the land from which 
she hails. In this view it could be here contended on the one hand 
that the obligation of the defendant should be deemed to have been 
incurred in England, because the acts of negligence which render 
him liable were acts done in the navigation of a British ship; while, 
on the other hand, it could be urged that the blow which did the 
injury was delivered on the Norwegian vessel, and the obligation 
resulting from the blow must therefore be deemed to have been in- 
curred in the kingdom of Norway and Sweden. Neither of these 
positions has been assumed by the advocates in this case, and it 
doubtless appeared to them, as it does to me, that it would be carry- 
ing the fiction too far to decide that the collision in question oc- 
curred in either of the countries mentioned. 

It seems quite plain that the defendant, as he was not in fact on 
board the Norwegian vessel, was neither in fact nor in law within 
the jurisdiction of Norway and Sweden at the time of doing the 
acts complained of, and if the law of England could be applied upon 
the ground that the acts of negligence were done upon an English 
vessel it would be of no benefit to the defendant, as by that law the 
ralue of the vessel just before the collision is taken as the limit of 
the ship-owner’s liability. (Reg. vs. Keyn, Eng. L. R., 21 Ex. Div., 
». 63.) 

The nature and extent of the defendant’s obligation must indeed 
be determined according to the law of the place where he incurred 
the obligation, and that place was not in England nor in Norway, 
but on the high seas. The law of the seas—‘the law maritime 
according to the law of nations” (Sir John Nichol, the Giovanni, 3 
Hagg, 177), is therefore the law to be here administered. 

There is a maritime law of the United States which consists of 
statutory provisions and such of the customs of the sea as the courts 

may see fit to adopt. (The Lottawanna, 21 Wal., p. 573.) 
38 There is also a general maritime law in force upon the sea, 

whichis part of the lawof nations,and consists of certain rules 
applicable to affairs of the sea, which have been so often acted upon 
and by so many different nations that they are deemed to have been 
assented to by all, and according to which all persons going on the 
sea may justly be supposed to haveagreed to be judged in respect to 
acts there done. This law, courts of admiralty by the comity of 
nations, are in a proper case authorized to administer. See the case 
of the Scotia (14 Wal.,p. 187), where the international navigation rules 
were applied as having become part of the maritime law operative 
on the high seas, by reason of the assent of most maritime nations 
as expressed by the enactment of the rules. 

The enquiry therefore arises whether there be any rule of the 
general maritime law by which the defendant’s liability is limited ; 
for if not, bis liability upon principles of natural justice must be 
held to extend to the full measure of the damages occasioned by his 
wrongful act. As to the existence of a rule of the general maritime 
law upon the subject under consideration, there is no room for con- 
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troversy, it having been ascertained and declared by the Supreme 
Court of the United States in the following language: “By the 
maritime jaw the lability of the ship-owner was limited to his inter- 
est in the ship and freight for all torts of the master and seamen, 
whether by collision or anything else, and sometimes even for the 
master’s contracts; and his liability was so strictly limited that he 
was discharged by giving up that interest, or by the vessel being 
lost on the voyage, and the maritime courts found no difficulty in 
carrying this law into execution.” (Norwich Co. vs. Wright, 13 
Wal., }). 119.) 
The rule of the maritime law thus recognized by the Supreme 
Court of the United States, has also been recognized by the 
ov legislation of many foreign countries, viz., Portugal, Holland, 
Hamburg, Denmark (Code of J683), Sweden and Norway 
(Ordinance of 1667), Russia, the two Sicilies, Malta in the Lombardo 
Venetian Kingdom, Sardinia, the countries governed by the Ordi- 
nance of Bilboa, that is, Mexicoand the republics of South America, 
and by Prussia. The rule can therefore well be applied here as an 
existing rule of the general maritime law upon the same ground 
that the international navigation rules were applied in the case of 
the Scotia above referred to “In matters affecting the stranger or 
foreigner, the commonly received law of the whole commercial 
world is more assiduously observed, as in justice it should be.” (The 
Lottawanna, 21 Wall., p.572.) To the same effect is the remark of 
Dr. Phillmore when, in deciding the case of the Halley, he says: 
“ If, therefore, this collision had taken place upon the high seas, it 
must, upon general principles, have been adjudicated. according to 
the lex maris.” 

The question presented in the case of the Halley related to the 
extent of the ship-owner’s lability for the damages arising from a 
collision, and the opinion in that case contains observations which 
afford support to the position that upon this subject the rule is fur- 
nished by the Roman law, according to which the only limit of 
liability would be the extent of the damage. But the case then be- 
fore the court was not one of a collision on the high seas, and the 
rule applicable to a collision of that deseription is plainly expressed 
in the language above quoted. As pointed out by Judge Ware in 
the case of the Rebecea (1 Ware, 195), by most, if not all, the nations 
of Europe an important qualification of the general rule of the 
Roman law was admitted in the case of the ship-owner, namely, that 
the extent of his liability was limited to the value of the ship and 

freight. It is only as thus qualified that the rule of the 
40) Roman law can be said to be the rule of the maritime law. 
(Norwich Co. vs. Wright, 15 Wall., 119.) 

The right to abandon the ship and freight, and thereby to be re- 
leased from liability and the necessity of such an abandonment, in 
order to be entitled to the benefit of the exemption, obviously follow 
from the rule. : 

There remains, therefore, in this case, only the question whether 
the defendant has waived his right to claim exemption, and, if not, 
whether the surrender of his interest, as tendered in his answer and 
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upon the trial, was in such form and at such time as to effect his re- 
lease from liability to the libellants. A citation or two from Cau- 
mont Diction-aire de droit Maritime will show authority which ren- 
ders easy the decision of these questions. Says Caumont (Title 
Abandon, p. 87): “On principle, since the law fixes no limit of time 
for the surrender, it follows that the ship-owner, as long as he has 
not renounced his legal right, expressly or tacitly, can make this 
surrender at any time and at any state of the cause after the ship 
has foundered (Brussels, 31st July, 1858,) or been totally lost (Paris, 
May 24, 1862,) or seized (Marseilles, June 30, 1828,) or sold after a 
misfortune at sea (Bordeaux, Aug. 9, 1859).” 

Again, in § 91, decided (1) * * * and (2) “That the law fix- 
ing no limit for the exercise of the right of surrender, it ought to be 
admitted as long as no fact has intervened from which one can infer 
that the owner has renounced the exercise of his right. Such a re- 
nunciation cannot be inferred from a defence on the merits if the 
surrender has been proposed by the same pleading as the defence on 
the merits.” (Cass, ol Dee., 1856.) The sale above alluded to must 
be a judicial or official and adverse sale, for the same author in § 98 
says: “The surrender may: be proposed after a judicial sale. In 

authorizing the owner to free himself by a surrender the Legis- 
4] lature has wished to preserve the land fortune of the owner. 

This privilege is principally useful to him when events have 
made the expedition profitless. But the sale of the ship must be the 
consequence of fortune of the sea. If the sale was the consequence 
of the choice of the owner, the Intention to renounce the right Lo 
surrender may be inferred.” (Bordeaux, 9 Aug., 1559.) 

These statements of the rule of the maritime law, as applied in the 
maritime courts of France, may with safety be taken to show the 
understanding of the rule by maritime nations, and they will, I 
think, be found to be supported by accredited writers whose works 
courts of this country have often considered to furnish sufficient evi- 
dence of the law. 

According to the law, as above stated, it cannot be held that the 
defendant's tender of his interest in the vessel was defective in form, 
or, having been made in the answer, was too late in time, provided 
the right to abandon had not been lost and an abandonment was 
then possible. | 

“As to the form of surrender the law has made no provision. It 
may be made by declaration, before a notary, signified to the cred- 
itors, or by a simple notice sent by an officer (exploit d’hussier) or 
even on the plea made by the owner to defeat the action constituted 
against him.” (Des Capitaines Maitres et Patrons, by Floy & Guinand, 
p. 722.) 

But there remains a fatal difficulty for the defendant, viz, that 
when he made his tender he had no interest in the vessel to aban- 
don. 

The undisputed evidence is that in April 1, 1876, after the filing 
of the libel in this cause, and before the filing of the answer, the 
vessel (there was no freight) was seld by the defendant, and then 
passed into the possession and ownership of other parties. The 
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vessel was not condemned and sold by process of law, nor was she 
abandoned to the underwriters and sold by them, but the sale was a 

voluntary act of the owners, and it transferred the ownership 
42 as well as the possession of the property to third parties, and 

without notice to these libellants. Even the proceeds have 
been in part made use of. It was not possible, therefore, for the de- 
fendant to surrender the vessel when he attempted to do so, for he 
had then no interest in her capable of being surrendered. This 
sale of his vessel, under such circumstances, not only warrants but 
compels the inference that there was an intentional waiver of the 
right to claim exemption from personal liability beyond the ship 
and her freight, and renders it impossible for the defendant now to 
obtain the limitation of liability that he seeks. 

As to the effect of a sale of the ship by the owner upon his right 
to exemption, see Bedarride, Condu Code de Commerce, Liber I]; 
Droit Maritime, Tome I, $§ 290, 291,295. 

There must therefore be a decree in favor of the libellants for the 
full amount of the damage by them sustained. 


4°} At a stated term of the district court of the United States 
of America, for the eastern district of New York, held at the 
United States court-rooms, in the city of Brooklyn, on the 28th day 
of March, in the year of our Lord one thousand eight hundred and 
seventy-eight. 
The Honorable Charles L. Benedict, district judge. 
Jexs THOMMESSEN ef al. vs. MARK WuiItwIiLt ef al. 


This cause having been heard upon the pleadings and proofs, and 
submitted upon the arguments and briefs of the advocate for the re- 
spective parties, and due deliberation having been had thereon: 

Now, on motion of James R. Hill, proctor for libellants, it is 
ordered, adjudged, and decreed, that the libellants herein recover 
from the respondent the damages by them sustained by reason of 
the matters alleged in the libel herein. 

And on like motion it is further ordered that it be referred to B. 
Lincoln Benedict, one of the commissioners of this court, to ascer- 
tain the amount due the libellants, and report thereon to this court, 
with all convenient speed. 

CHAS. L. BENEDICT. 


Endorsed: Interlocutory decree and order of reference. Filed and 
entered the 28th day of March, 1878. 
44 At a stated term of the United States district court for the 
eastern district of New York, held at the court-rooms thereof 
in the United States court building, in the city of Brooklyn, on the 
21st day of February, in the vear of our Lord one thousand eight 
hundred and eighty-one. 
Present: Hon. Charles L. Benedict, district judge. 
Jens THOMMESEN ef al. against Mank Wuitwi te et al. 


This cause having been heard on the exceptions taken to the com- 
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missioner’s report on the reference filed herein, and having been ar- 
gued and submitted on briefs by the advocates for the respective 
parties, and due deliberation being had thereon,— 

It is now ordered and adjudged by the court that the fifth excep- 
tion of the respondent as to the allowance of the sum of four hun- 
dred dollars for custody of cargo be,and the same is hereby, allowed. 

It is further ordered and adjudged that all the other exceptions 
of the respondents and libellants be, and the same are hereby, disal- 
lowed. 

It is further ordered, adjudged, and decreed that the said report 
be, and the same is hereby, in all other things confirmed. 

It is further ordered, adjudged, and decreed that the libellants, 
Jens Thommesen and Julius Smith, do recover herein against the 

respondent, Mark Whitwill, the sum of seventeen thousand 
45 twenty-three dollars and forty-four cents ($17,023.44), with 
interest on fourteen thousand three hundred and seventy-four 


dollars and forty-four cents($14,371.44) from May 6th, 1876, to date of 


this decree, amounting to four thousand one hundred and thirty-one 
dollars and seventy-nine cents ($4,131.79), and seven hundred and 
sixty-two ;‘°, dollars costs as taxed, making together the sum of 
twenty-one thousand nine hundred and seventeen 545, dollars, and 
that judgment be, and the same is hereby, entered therefor in favor 
of said libellants and against said respondent. 

And it is further ordered that the stipulators for costs and value 
on the part of the respondent cause their stipulations given on the 
appearance of the respondent and the discharge of the property 
attached, from custody, to be performed, and that in default thereof, 
and unless an appeal be taken from this decree within the time 
limited by the rules of this court, the libellants have execution to 
enforce satisfaction of this decree. 


CHAS. L. BENEDICT. 


Endorsed: Final decree. Filed and entered on the 21st day of 
February, 1881. 


46 District Court of the United States for the Eastern District of 
New York. 


Jens THOMMASSEN and Jutius SmitrH vs. MARK WHITWILL ef al. 


GENTLEMEN: Please take notice that Mark Whitwill, respondent 
in the above-entitled cause, hereby appeals to the next circuit court 
of the United States, to be held within and for the eastern district 
of New York, in the second circuit, from the final decree of this 
court, dated and entered herein on the 21st day of February, 1881, 
adjudging and decreeing that the fifth exception of the respondents 
to the report of the commissioners herein be allowed; that said re- 
port be in all other things confirmed, and that the libellants, Jens 
Thommassen and Julius Smith, recover of the respondent, Mark 
Whitwill, the sum of twenty-one thousand nine hundred and seven- 
teen ;%5, dollars, and from each and every of the several orders 
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made herein in regard to the jurisdiction of this court, and other- 
wise against said respondent. 
Dated New York, Februray 23, 1881. 
Yours, &e., FOSTER & THOMPSON, 
Proctors for Respondent. 


To B. Lincoln Benedict, Esq., clerk. Jas. K. Hill, Wing & Shoudy, 


Esqs., proctors for libellants. 


47 Due service of a copy of the within notice of appeal is ad- 
mitted, this 25th day of February, 1881. 
JAS. K. HILL, 
WING & SHOUDY, 
Proctors for Libellants. 


Endorsed: Notice of appeal. Filed February 25th, 1881. 


Circuit Court of the United States for the Eastern District of New 
York, in the Second Circuit. 


JENS THOMMESEN and Junius SMITH 
against 
Mark WuHiItwILt and Joun Dor. 


To the honorable the circuit court of the United States for the east- 
ern district of New York, in the second circuit: 
The petition of appeal of Mark Whitwill, the respondent in the 
above-entitled action, respectfully showeth : 
That on or about the 27th day of March, 1876, Jens Thommessen 
and Julius Smith, of Norway, the above-named libellants, on behalf 
of themselves and of the owners of the cargo laden on board the 
48 Norwegian bark named Daphne, filed their libel in the district 
court of the United States for the eastern district of New 
York against this appellant, Mark Whitwill and John Doe, in a cause 
of collision, civil and maritime, in which it is alleged that the Nor- 
wegian bark Daphne, owned by said libellants, and the cargo laden 
thereon, was, on the night of March 24, 1876, about one hundred 
and sixty miles east southeast from Sandy Hook, injured to the 
amount of twenty thousand dollars by a collision with the British, 
steamer “Great Western,” owned by this appellant and John Doe; 
that said collision and resulting damage was caused solely by the 
negligence and improper conduct of those on board said steamer, 
and praying, among other things as therein contained, that process 
might be issued against the respondents therein named, and that 
they might be compelled to appear and answer the allegations of the 
libel, and in case they could not be found, that their goods and chat- 
tels and property to the amount sued for should be attached, and 
that the respondents be compelled to pay the libellants’ claim, with 
costs, to which said libel these appellants pray leave to refer for its 
contents. 
That the marshal to whom the process prayed for was delivered 
having returned thereon that he had not found the said respondents, 
4—636 
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but had attached, or claimed to have attached, the steamer “ Corn- 
wall,” th property of this appellant, this appellant filed his claim 
in this court, claiming the said steamer “ Cornwall” as owner thereof, 
and appeared in this action by his proctors; that no property of the 
respondent, John Doe, was ever attached, nor did said respondent 
ever appear herein. 

That afterwards, and on or about the 25th day of Novem ber, LS76, 
this appellant filed his answer herein, alleging, among other things 
as therein contained, and insisting that the said collision did not 

occur through the negligence of those on board said steamer 
4‘) “Great Western,” but occurred solely through the careless- 

ness and negligence of those on board said bark “ Daphne;” 
that if the libellants’ claim should be established against this appel- 
lant in said action, the liability of this appellant would be limited 
to the amount or value of his interest in the said steamer “ Great 
Western” and her freight money, which said interest was of no 
value whatever, and praying that the said district court would be 
pleased to pronounce accordingly, and to dismiss this appellant with 
his costs, as will more fully appear by reference to said answer, and 
to which for its contents this appellant prays leave to refer. 

That afterwards, and on or about the 7th day of February, 1877, 
a motion was made and heard on behalf of this appellant before the 
Honorable Charles L. Benedict, judge of said district court, to dis- 
miss said libel, in which, among other things, it was insisted by this 
appellant that the said district court had not jurisdiction to hear and 
decide the claim of said libellants, and had not jurisdiction to Issue 
the process as in this cause had been issued, and had not jurisdiction 
of the cause of action alleged in the libel; and, furthermore, that if 
the said court had jurisdiction to entertain the action the same ought 
not to be entertained, inasmuch as none of the parties to this action 
were citizens of or residents in the United States of America, bui all 
of them were non-resident aliens ; and the said judge, having advised 
thereon, did, on or about the 7th day of April, 1877, make an order 
bearing date and entered the 12th day of said April, wherein and 
whereby, among other things, he adjudged that said district court had 
jurisdiction to issue such attachment and to hear and determine said 
claim of said libellants, and had jurisdiction of the cause of action 
alleged in said libel, and that he would not refuse to entertain juris- 

diction thereof,as by the said order and the proceedings on 
50 the said motion will on reference thereto more fully appear, 

and to which for the contents thereof this appellant beg leaves 
to refer. 

That afterwards, and on or about the 16th day of April, 1877, the 
said cause came on to be tried and heard before the Honorable 
Charles L. Benedict, judge of the said district court, upon the alle- 
gations and proofs adduced by the respective parties upon the issues 
raised by this appellant in his said answer. 

That during such trial a motion was made and heard on the part 
of this appellant for leave to amend the answer of this appellant by 
inserting at the end of the seventh article thereof the words “and 
he hereby surrenders the same to the libellant;” that the said judge, 
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having advised thereon, granted such motion subject to objection; 
and the said judge, having advised upon the said allegations and 
proofs adduced by the respective parties upon the issues raised by 
this appellant in his said answer as amended, did, on or about the 
28th day of March, 1878, make an interlocutory decree, bearing date 
the 2Sth day of March, 1878, that the said libellants reeover of this 
appellant their damages sustained by said collision, and referring It 
to a commissioner of this court to ascertain the amount of such 
damages, is by reference to said interloc utory decree will more fully 
appear, and to which for the contents thereof this appellant prays 
leave to refer. 

That afterwards, and on or about the Ist day of April, 1878, a 
motion was made and heard on the part of this appellant before the 
Honorable Charles L. Benedict, judge of the said district court, that 
the decree be opened and an amended answer filed, and the said 
judge, having advised thereon, did, on or about the 15th day of 
April, 1878, ake an order whereby, among other things, he denied 
said motion, as by the said erder and the proceedings on said mo- 
tion will, on reference thereto, more fully appear, and to which for 

the contents thereof this appellant begs leave to refer. 
5] That afterwards, and on or about the Ist dav of June, 1573, 

u motion was made and argued on the part of this appellant 
before the Honorable Charles L. Benedict, judge of the said district 
court, that the said interlocutory decree herein be opened; and the 
said judge, having advised thereon, did, on or about the 14th day of 
June, 1878, make an order bearing that date, wherein and whereby 
he denied said motion, as by said order and the proceedings on said 
motion will, on reference thereto, more fully appear, and to which 
for the contents this appellant begs leave to refer. 

That afterwards, and on or about the 20th day of April, 1878, and 
thereafter, as such hearing was from time to time adjourned, the 
said reference to ascertain the damages of said libellants came on 
and was heard before B. Lincoln Benedict, lisq., the commissioner 
appointed for that Purpose, who, having advised thereon, did, oni or 
about the 5th day of January, 1SS1, make and file Ins report, in and 
by which he found the damages suffered by said libellants, by reason 
of said collision, to be the sum of twenty-one thousand five hundred 
and fifty-seven °°; dollars, as by the said report and the proceed- 
ines before said commissioner will more fully appear, and to which 
for the contents thereof this tLppe ‘lant pravs leave to refer. 

That afterwards, and on or about the Sth dav of January, 1881, 
the exceptions to the report of said commissioner on the part of this 
appellant having been duly filed, came on to be heard before the 
Honorable Charles L. Benedict, the judge of said district court, and 
the sald judge, having advised thereon, did, on or about the 2 Ist day 
of February, 1881, make a final decree, bearing date on that day, in 
and by which it was adjudged that the tifth exception of this appel- 
lant to the report of said commissioner be allowed; that said report 
be in all other things confirmed ; that the libellants recover of this 
appellant the sum of twenty-one thousand nine hundred and soven- 
teen 85, dollars, and that judgment in favor of said libellants 
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the said exceptions and decree will more fully appear, and 
to which for the contents thereof this appellant prays leave to 
refer. 


And this appellant is advised and insists that each and every of 


the orders and decrees of the said district court made in this cause 
against him is erroneous and ought to be reversed, and that the said 
district court ought not to have entertained jurisdiction of the said 
action and ought not to have decreed against this appellant, as the 
said court has done. 

And this appellant, for these and for other reasons, appeals from 
the whole of said final decree, and from each and every of the sev- 
eral orders made herein in regard to the jurisdiction of the said dis- 
trict court of the United States for the eastern district of New York and 
otherwise against him, to the next circuit court to be held in the said 
district, and on the said appeal this appellant intends to put in new 
pleadings and to seek a new decision on the facts on the proceedings 
and proofs in the said district court and other proofs to be adduced in 
the said circuit court, and to pray additional and different relief. 

And this appellant prays that the said final decree and every part 
thereof,and each and every of the several orders made herein in regard 
to the jurisdiction of said district court and otherwise, as against this 
appellant, may be reversed with costs, and that such other decree 
be thereupon made as the said circuit court shall deem just, and the 
said appellees be condemned to pay to this appellant his costs and 
damages in the premises. 7 

And this appellant will ever pray. 

Dated New York, March 7th, 1581. 

FOSTER & THOMSON, 
Proctors for . I ppella nt. 


Endorsed: Petition of appeal. Filed March 7, 1881. 


5%a _— District Court of the United States, Eastern District of New 


York. 


Jens THOMMASSEN and JuULIus SMITH 
US, 
Mark Wuitwitt and Joun Dor. . 


Whereas a decree has been duly entered in this court in this action, 
bearing date the 21st day of February, 1881, in favor of the above- 
named libellants and against the respondent, Mark Whitwill, for the 
sum of $21,917.85 ; 

And whereas the said Mark Whitwill has duly prosecuted an ap- 
peal from said decree to the circuit court of the United States for 
the eastern district of New York, and is desirous that all proceedings 
under said decree shall be stayed pending the hearing and decision 
of said appeal : 

It is hereby stipulated and agreed that a deposit may be made 
with the Bank of New York National Banking Association to the 
credit of this action of the sum of thirty thousand dollars, to secure 
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the payment of said decree and the costs on appeal therefrom, for 
which the said bank shat] issue its certificate in triplicate, and that 
such deposit shall be instead of a bond for damages and costs on 
appeal as required by the rules of this court and of said circuit 
court. Such deposit so to be made shall be without prejudice to the 
stipulation given by the respondents’ proctors on March 29th, 1876, 
and the bond referred to therein. 

It is further stipulated that should the said decree of said district 
court be affirmed by said cireuit court on said appeal, that the said 

Bank of New York National Banking Association shall pay 
52b all damages and costs which shall be awarded against said ap- 

pellant by said circuit court twenty days after notice of the 
entry of the judgment of said circuit court shall be served upon 
said appellants’ proctors, unless said appellant, Mark Whitwill,shall 
within twenty days perfect an appeal from said decree of said circuit 
court to the Supreme Court of the United States, and cause within 
said time the proceedings upon said judgment or decree to be stayed, 
which said stay may, at the option of the said Mark Whitwill, be 
procured either by the continuance of deposit under the terms of 
this stipulation or by giving a bond on appeal in accordance with 
the rules and practice of the said cireuit court. Should said Whit- 
will elect to stay said proceedings by giving a bond as aforesaid, 
then the said Bank of New York National Banking Association 
shall, upon the order of the said circuit court, made upon notice of 
four days to the libellants’ proctur, and after a good and sufficient 
bond shall have been duly executed, approved and filed, be forth- 
with relieved from all liability under or upon the certificates of de- 
posit given hereunder; but should said Whitwill elect to stay pro- 
ceedings under said decree by a continuance of deposit made under 
this stipulation, and should such decree of said cireuit court be 
affirmed by said Supreme Court, then the said Bank of New York 
National Banking Association shall pay all damagesand costs which 
may be awarded against said appellant after the expiration of ten 
days from the filing in the said cireuit court of the mandate of said 
Supreme Court affirming the decree of said cireuit court. 

And it is further stipulated that an order of court shall be entered 
on this stipulation, and that a written notice of the deposit provided 
for herein, with a certified copy of the order of the court herein, 

and a duplicate certificate of deposit from said Bank of New 
52e York National Banking Association shall be served upon 
Jas. K. Hill, proctor for the libellants herein, on or before 
March 30th, 1881. 
Dated March 25th, 1881. 
JAS. K. HILL, 
Proctor for Libellants. 
FOSTER & THOMSON, 
Proctor for Appellant. 
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U.S. Cireuit Court, Eastern District of New York, Second Circuit. ¢ 
1 

Jens THOMMASSEN and JULIUS SMITH } 

against 

Mark WuitwIiLt, impleaded with Joun Doe. 

This is to certify that the Bank of New York National Banking ' 
Association now holds the sum of thirty thousand dollars, in pursu- 
ance of a stipulation between the parties herein, bearing date March ~ 


25th, ISS1, to be held subject to the further order of the court in the 
above-entitled action. This receipt issued in triplicate. | 
$30,000. | 
[ 1. s. | R. B. FERRIS, Cashier. | 


Endorsed : Stipulation and certificate of deposit. Filed March 
30th, 1851. 


52d At a stated term of the district court of the United States 
for the eastern district of New York, held at the United States 
court-rooms, in the city of Brooklyn, on Monday, the twenty-eighth 
day of March, in the year one thousand eight hundred and eighty- 
one. 
Present: Hon. Charles L. Benedict, district judge. 
Jens THOMMASSEN and JULIUs Situ 
against 
Mark Wuitwitt, impleaded with Joun Dor. 


—~ 
On reading and filing the stipulation hereto annexed, signed by 
the proctors for the respective parties appearing herein, and the 
annexed certificate of the Bank of New York National Banking 
Association, and | 
On motion of Foster & Thomson, proctors for the appellant, Mark 
Whitwill, 


It is ordered that all proceedings herein upon the decree in this 
action appealed from be, and the same hereby are, staved, pending 
the hearing and decision of the appeal taken by the said Mark ’ 
Whitwill from the said decree. 

It is further ordered that the deposit made by said appellant, 
Mark Whitwill, with the Bank of New York National Banking ‘ 
Association, to the credit of this action, of the sum of thirty thousand 
dollars, to secure the payment of the said decree and the costs of 
appeal therefrom, for which the said bank has issued its certificate 

in triplicate, shall be instead of the bond for damages and 
o2e costs on appeal as required by the rules ot this court and of 

the circuit court, and that such deposit so made shall be with- 
out prejudice to the stipulation given by the said respondents’ proc- 
tors on March 29, 1876, and the bond referred to therein. 

It is further ordered that if the said decree of said district court 
be affirmed by said circuit court on said appeal the said Bank of 
New York National Banking Association shall pay all damages and 
costs not exceeding the amount specified in said certificates of de- 
posit which shall be awarded against said appellant by said circuit 
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court twenty days after notice of the entry of the judgment of 
said circuit court shall be served upon said appellant’s proctors, un- 
less said appellant, Mark Whitwill, shall, within twenty days, per- 
fect an appeal from said decree of said circuit court to the Supreme 
Court of the United States, and cause within said time the proceed- 
ings upon said judgment or decree to be stayed. , 

[t is further ordered that the said stay may, at the option of the 
said Mark Whitwill, be procured either by the continuance of the 
deposit under the terms of the stipulation hereto annexed or by 
giving a bond on appeal in accordance with the rules and practice 
of said circuit court. 

It is further ordered that should said Whitwill eleet to stay 
said proceedings by giving a bond as aforesaid, then said Bank 
of New York National Banking Association shall, upon the 
order of the said circuit court, made upon notice of four days to the 
libellants’ proctor, and after good and sufficient bond shall have 
been duly executed, approved, and filed, be forthwith relieved from 
liability under or upon the certificates of deposit issued by it under 
the terms of the annexed stipulation. 

And it is further ordered that should said Mark Whitwill elect 
to stay proceedings under said decree by a continuance of deposit 

made under the annexed stipulation, and should such decree 
52f — of said circuit court be affirmed by said Supreme Court, then 

the said Bank of New York National Banking Association 
shall pay all damages which may be awarded against said appellant 
not exceeding the amount specified in said certificates of deposit 
after the expiration of ten days from the filing in the said cireuit 
court of the mandate of said Supreme Court affirming the decree of 
said cireuit court. 

It is further ordered that the said Mark Whitwill may prosecute 
his said appeal to said circuit court without giving any security for 
damages or costs on said appeal other than as provided for in the 
annexed stipulation and certificate of deposit. 

By the court. B. LINCOLN BENEDICT, Clerk. 


We hereby consent to the entry of the foregoing order. 
Dated March 28, 1881. ° JAS. K. HILL, 
Proctor for Libellants. 
FOSTER & THOMSON, 
Proctors for Appellant. 


Upon above consent let above order be entered. 

March 30, 1881. C hh = 

Endorsed: Order. Filed Mareh 50, 1581. 
53 At a stated term of the circuit court of the United States 

of America for the eastern district of New York, in the second 

judicial circuit, held at the United States court-rooms, in the city of 
Brooklyn, on the 25th day of May, A. D. 1582. 

Present: Hon. Sam’l Blatchford, Asso. Justice of the Supreme 
Court of the United States 
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Jens THOMMESSEN and Jutius Suirn, Libellants and Appellees, 
vs. 
Mark WHItTwILL, impleaded with Jonn Dor, Respondents and 
Appellants. 


Cause called. Hearing ordered. 
Jas. K. Hill, Wing & Shondy, proctors for libellants and ap- 
pellees. 
Cornelius Van Santvoord and Harrington Putnam, of counsel for 
libellants and appellees. 
Foster & Thomson, proctors for respondent and appellant. 
R. D. Benedict, of counsel for respondent and appellant. 
Cause argued and submitted. 
Decision reserved. 
54 JuLy 25, 1882. 
Findings of fact and conclusions of law (on pages 80 to 89) filed 
by Hon. Samuel Blatchford, Associate Justice, before whom the cause 
was tried. 
Juty 25, 1882. 
Opinion (on pages 90 to 131) filed by Hon. Samuel Blatchford, 
Associate Justice, before whom the cause was tried. 
May 12, 18883. 
Libellants and appellees filed exceptions to rulings and decision of 
circuit judge (see pages 131 to 142). 
JUNE 25, 1885. 


Bill of exceptions settled (found on pages 61 to 189). 


55 At a stated term of the circuit court of the United States 
for the eastern district of New York, in the second circuit, ' 
held at the. United States court-rooms, in the city of Brooklyn, on \ 


the third day of August, in the year of our Lord one thousand eight 
hundred and eighty-three. 

Present: The Hon. Samuel Blatchford, — Justice of the Supreme 
Court of the United States. 


JENS THOMMESEN and JuntusSmiru, Libellants and Appellees, 
Us. 
Mark WHITWILL, impleaded with Joun Dor, Respondent and 
Appellant, 


Mark Whitwill, the respondent in the above-entitled cause, 

56 having taken an appeal from the decree of the district court of 

the United States for the eastern district of New York, made 

and entered in this cause on the 21st day of February, 1881, ordering, 

adjudging, and decreeing that the libellants recover of the said 

respondent, Mark Whitwill, the sum of $21,917.85 damages and 

costs, and from each and every of the several orders theretofore » 

made in regard to the jurisdiction of said district court or otherwise | 
against the said respondent, and said appeal having come on to be 
heard upon the pleadings and proofs in the said district court, and 
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upon the pleadings as amended and the further proofs taken on 
behalf of said respondent in this court, and said appeal hav- 

ay) ing been argued by the advocates of the respective parties 
and due deliberation having been had in the premises: 

[t is now considered ordered, adjudged, and decreed that the lia- 
bility of said respondent, Mark Whitwill, to the libellants in this 
cause is limited to the value of the interest of said respondent, Mark 
Whitwill, in the steamship Great Western in the condition in which 
said steamship Great Western and the remnants of her were after 
the stranding and wreck of said steamship, on March 25th, 1876. 

It is further ordered, adjudged, and deereed that the libellants, 
Jens Thommesen and Julius Smith, recover of the said respondent, 
Mark Whitwill, the sum of one thousand seven hundred and ninety- 

six dollars and fourteen cents ($1,796.14), being the value of 
58 the interest of said respondent in the said steamship Great 

Western in the condition in which she and the remnants 
of her were after her stranding and wreck on March 25th, 1876, 
with interest thereon from March 25th, 1876, to the date hereof, 
amounting to seven hundred and seventy-six °°) dollars, and the 
further sum of seven hundred and sixty-two dollars and sixty-two 
cents ($762.62), the costs of said libellants in-said district court as 
taxed, making in all the sum of three thousand three hundred and 
thirty-five dollars and fifty-nine cents ($3,335.59). 

It is further ordered, adjudged, and decreed that the said decree 
of said district court appealed from, so far as the said decree awards 

to the libellants against said respondent any sum in excess 
5Y of said sum of three thousand three hundred and thirty-five 

dollars and fifty-nine cents, be, and the same hereby is, in all 
things reversed and set aside. 

It is further ordered, adjudged, and decreed that the said respond- 
ent, Mark Whitwill, recover of Jens Thommesen and Julius Smith, 
the libellants, the sum of one thousand one hundred and ninety- 
three ,8%; dollars ($1,193.85), the costs of said respondent in this court 
upon said appeal as taxed. 

And it is further ordered, adjudged, and decreed that unless an 
appeal be taken by the libellants from so much of this decree as is 
adverse to them, or by the said respondent from so much of this de- 
cree as is adverse to him, within the time limited by law and the 

rules and practice of this court, so as to operate as a super- 
60 sedeas, the respective stipulators for costs and value cause 

their stipulations to be performed, or show cause why execu- 
tion should not be issued against them to enforce satisfaction of this 
decree, so far as adverse to the party for whose benefit they became 
stipulators 

And it is further ordered, adjudged, and decreed that unless an 
appeal be taken as aforesaid by said .respondent, Mark Whitwill, 
from so much of said decree as is adverse to him within the time 
limited by law and the rules and practice of this court, so as to 
» operate as a supersedeas, the said sum of one thousand one hundred 
| and ninety-three 5 dollars ($1,193.85), awarded by this decree to 
said respondent, be set off against and applied in reduction of said 
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sum of three thousand three hundred and thirty-five 75 dollars by 
this decree awarded to said libellant against him. 


SAML. BLATCHFORD. 


Endorsed: Decree. Filed and entered the 3d day of August, 1855 


(}] Bill of Evceptions. 
["nited States Cireuit Court for the Eastern District of New York. 


Jens THomMMEsSEN and Junius Suite, Libellants and Appellees, 


Us, 


Mark WuarrwI1tt, impleaded with Joun Dor, composing the firm of 


Mark Whitwill & Co., of Bristol, England, owners of the Steam- 
ship “Great Western,” Respondent and Appellant. 


This cause came on to trial at the city of Brooklyn, before the 
Honorable Samuel Blatchford, Associate Justice of the Supreme 
Court of the United States, presiding at a term of the circuit court 
of the United States in and for the eastern district of New York, in 

the second circuit, on the 25th of May, 1882, on the appeal 


62 by the respondent, Mark Whitwill, from the final decree of 


the district court of the United States for the eastern district 
of New York, in said cause entered on the 21st day of February, 
1881, and from each and every of the several orders theretofore 
made in said cause in regard to the jurisdiction of the said district 
court or otherwise against him. 

The counsel for the libellants read the libel of said libellants, as 
contained in the apostles transmitted from the district court. 

The counsel for the respondent, Mark Whitwill, read his answer 
filed in the district court Noy. 25, 1876, as said answer is contained 
in the apostles in the said cause transmitted from the said district 
court to the said circuit court. 

And upon said counsel proposing to read on the trial in the cir- 

cuit court the amendment to the answer allowed against the 
63 objection of libellants’ counsel by the district judge, on the 

trial in the district court, on motion of respondent’s counsel, 
April 19, 1877, by adding, at the close of the seventh article, the 
words “and he hereby surrenders the same to the libellants,” the 
libellants’ counsel again objected that the same was unauthorized, 
inadmissible, and irrelevant for the purpose proposed of limiting the 
liability of the respondent, and also. for that, if otherwise admis- 
sible, it was not seasonably made. 

The objections were overruled by the judge,and the answer was 
ordered to be so amended ; and the libellants excepted to this his 
ruling and order. 

The respondent, Mark Whitwell, on the trial in the district court, 
April 19, 1877, as set forth in the apostles, tendered to the libellants 
in open court a paper executed by said respondent, Mark Whitwill, 
by his duly authorized agent, and the execution of which was duly 

ratified by said respondent, Whitwill, of which the following 
64 is a copy, and asked the court to note that fact, and put said 


oo 
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paper in evidence, subject to objection then taken by libellants’ 
counsel : 3 

Know all men by these presents that I, Mark Whitwill, of Bristol, 
Kngland, heretofore part owner of the steamship “Great Western,” 
do hereby surrender to Jens Thommessen and Julius Smith, of Aren- 
dal, Norway, owners of the bark Daphne, all my interest in the said 
steamship “ Great Western ” and her freight, as of the date of Mareh 
25th, 1876. 

In witness whereof, [ have hereto set my hand this 19th day of 
April, 1877. 

MARK WHITWILL, 
By W.S. MORGAN, Agent. 
In presence of— 


CHAS. F. WELLS. 
City AND County or New YORK, 8s: 


On this 19th day of April, 1877, before me personally came William 
LD). Morgan, to me known, and known to me to be the same per- 


65 son described in and who executed the foregoing Instrument 


as the agent of Mark Whitwill, therein: named, and to me 
known to be such agent, and he to me acknowledged that he executed 
such instrumentas and forthe act and deed of the said Mark Whitwill. 
CHAS. F. WELLS, 
Notary Publie. Ne wD York. 


The respondent’s counsel offering to read this evidence on the 
trial in the circuit court,and again tendering the said paper in open 
court to the libellants, the counsel for the libellants objected thereto, 
as Inadmissable, insufficient, and irrelevant for any purpose of lim- 
iting the hability of respondent, and also for that, if relevant for 
any such purpose, the same was not reasonably made. 

The judge overruled the objections and allowed the same to be 
read in evidence, and the counsel for libellants excepted to his so 

ruling. 
66 The counsel for the libellants submitted and insisted on 

the trial that the allegation in the answer of the respondent 
tiled 1876, Nov. 25, in the seventh article thereof, as follows—* That 
if the matters alleged in the libel be true, and the libellants’ claim 
for damages resulting to said bark or her cargo, or both, from the 
alleged collission, shall be established herein against the respondent, 
the lability of the respondent therefore is limited to the amount or 
value of his interest in the said steamer Great Western and her 
freight upon the voyage during which said collision occurred, and 
that this respondent’s said interest in said steamer and freight is of 
no value whatever,” with the amendment allowed in the district 
court on the trial (April 19,1877) by the addition of the words “and 
he hereby surrenders the same,” and the offer to the libellants on 
the trial in the district court (April 19, 1877) of a formal surrender 

of the interest of Mark Whitwill as part owner, by an instru- 
67 ment executed by William D. Morgan, of which a copy is 
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above set forth and tendered to the libellants in open court— 
furnished no ground for, and are insufficient as a ground for, an 
adjudication of a limited liability as claimed under the general 
maritime law; or, if it did, it did not do so either under the act of 
Congress limiting the liability of ship-owners or under any general 
maritime Jaw which has been adopted by statute or usage in the 
United States, or to let in such claim. 

The judge overruled the objection to this insufficiency and let in 
the claim, and the counsel for the libellants excepied. 

Counsel for libellants then read the direct examination of Andreas 
T. Nielson, Ole Mostod, John Hansen, David Watson, Kund Aufin- 
sen, Johan Johansen, Johan Peter Olassen, Dennis McCarthy, Jolin 

A. Driscoll, John Olsen, J. C. Erhard, Tobias R. Wischer, 
68 William Storke, Herman Niemeyer, Michael Holm, James 8. 

Burke, P. D. Van Hoesen, David Clark, Robert Sullivan, 
Walliam B. Dunley, Francis H. Jones, Hans Osmundson, Frederic 
T. Hewitt, Fergus 8. Hayes, John Normann, George B. Gibbs, Will- 
iam Anderson, John P. Wessels, Edward C. Bowen, Joseph J. 
Hughes, Lewis Luckenbach, James O. Sherman, James F. Whitney, 
Edward Hincken, William H. Smith, Andrew MeGuire, John B. 
Tobias,and Samuel H. Dolland, [and] the exhibits therein referred to, 
and counsel for said respondent, Mark Whitwill, read the cross-exami- 
nation of said witnesses and the exhibits referred to therein, as the 
same were given in and presented to said district court, and as found 
in the apostles transmitted from the said district court to the circuit 
court; and thereupon libellants’ rested. 

Counsel for said respondent, Mark Whitwill, read the direct ex- 
amination of Daniel H. Burdett, William D. Morgan, Samuel Wind- 

ham, George Fox, George Hill, Samuel Harding, John C. 
69 Valentine, and Francis A. Martin, and the exhibits therein 

referred to, and counsel for the libellants read the the cross-ex- 
amination of said witnesses, and the exhibits referred to therein, as 
the same were given in and presented to the said district court, and 
as found in the apostles transmitted from the said district court to 
the said cireuit court. 

Counsel for said respondent, Mark Whitwill, then read the direct 
examination of John Jupe, taken on the part of the said respondent 
in the said circuit court, with the exhibits referred to in said direct 
examination, from which it appeared that before and at the time of 
the stranding of the said steamship Great Western said steamship 
was under insurance, effected by the owners thereof, to the amount 


of £34,000; that the owners of said steamship, on the 28th and 29th of 


March, 1876, duly made an abandonment of the said steam- 

70 ship to the various underwriters who had insured her, and 

that the owners of said steamship realized the full amount 

of said insurance from the insurers of said steamship by the payment 

by said underwriters to said owners of said sum of £34,000 as for a 
total loss after tender of an abandonment. 

Counsel for the libellants then read the cross-examination of said 

John Jupe, and the exhibits referred to therein, including copies: of 
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the said several policies of insurance upon said steamship, which 
are contained in the exhibit hereto annexed marked “ A.” 

Counsel of said respondent Whitwill read the direct examination 
of William D. Morgan, taken on the part of the said respondent, in 
the said circuit court, with the exhibits referred to therein, and 
counsel for the libellauts read the cross-examination of said William 
D. Morgan and the exhibits referred to therein, from all which it 

appeared that the sale of the wreck of said steamship Great 
i] Western, and of the materials saved therefrom, was for the 

account of the said underwriters thereon, and was made pur- 
suant to directions from the owners thereof, and that after paving 
the expenses of saving and selling the property, it realized the sum 
of $1,796.14; that no freight had been paid to the owners of said 
steamship Great Western, on said vovage on which said steamship 
was lost, and that said William D. Morgan was the duly authorized 
agent of said respondent, Mark Whitwill, to execute in his behalf 
the said paper or surrender hereinabove set forth, and to take all 
further steps, if any necessary or proper, to carry out such surrender 
and make the same effectual, and that said Whitwill had fully rati- 
fied the execution by said said Morgan of said paper or surrender. 

Counsel for the respondent, Mark Whitwill, offered to produce a 
paper, to be signed by said Whitwill, by said William D. Morgan, 

as his attorney, in all respects like the one above set forth 
72 dated April 19, 1877, except containing a transfer to a trustee 

for the benefit of the libellants, under the provisions of see- 
tion 4285 of the Revised Statutes of the United States, if the court 
should be of opinion that such transfer to a trustee, and not a sur- 
render to the libellants, is necessary, and asked that in such event 
the answer be amended accordingly; this to be in addition to 
what appears in the record already. If the court shall so decide, 
the libellants to have an exception. 

The testimony being closed, the counsel for the libellants there- 
upon proposed, on their behalf, the following statement of facts and 
conclusions of law to be found by the court. 


is Findings of Fact and Conclusions of Law Proposed by the 
Libellants. 


U.S. Cireuit Court, Eastern District of New York. 
Jens THOMMESEN and JuLius Sirn, Libellants and Appellees, 
v. 

Mark Wuirtwitt, Impleaded with Joux Dor, composing the Firm 
of Mark Whitwill & Co., of Bristol, England, owners of the Steam- 
ship Great Western, Respondent and Appellant. 

Findings of Fact. 
[. The circumstances of the collision in the pleadings mentioned ° 
The bark Daphne, of Arendal, Norway, where she was built, of 
510 tons burthen, owned by Jens Thommesen and Julius 
74 Smith, of Arendal, Norway,a staunch and strong vessel, and as 
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certified by the French Veritas and in the Norwegian Veritas, 
insurance companies, a first-class vessel, Captain Andreas T. Nielson, 
of the age of 40 years, and an experienced mariner, who had followed 
the sea about 26 years, left Baltimore, Maryland, in good condition 
on the 18th of March, 1876, with a cargo of crude oil (petroleum) in 
barrels, bound from Baltimore to Marseilles, France, and passed be- 
tween the capes out to sea on the 20th Mareh. On the 2Ist March 
she encountered head winds and heavy weather. 

Thereafter, on Friday night, the 24th March, after midnight, from 
twenty to thirty minutes past 12 p. m., the Daphne was run into by 
the British steamship Great Western, 978 tons register, her engines 
180 horse-power, somewhere about that, her length about 175 feet, 
breadth of beam about 32 feet, bound from Gibraltar to New York, 
with a cargo of fruit and other merchandise, of which the respond- 
ent, Mark Whitwell and others, of Bristol, England, were the own- 
ers, the said Mark Whitwell being the managing owner. 

The place of the collision was on the high seas, in latitude 59° 18’, 
and longitude 70° 9’ west of Greenwich, distant as estimated 175 to 
180 miles from Sandy Hook. 

Referring to the chart of the U.S. Coast Survey for bearing of the 
place of collision to Fire Island light-house, on the beach of that 
name, it will be seen that the light-house bears to the westward of 
N. W. by W. of a point or place 39° 18’ north latitude, and 70° 9 
west longitude, and that the distance from this place of collision to 
the beach about six miles to eastward of the light is about 150 
miles. 

The weather at and before the time of the collision was fine, the 
night was dark, but there was no difficulty in seeing lights a great 
distance off on the water, the wind about FE. 8. E.; the course of the 
Daphne was between N. E. and N. E. § N., sailing by the wind, with 
her starboard tacks on board, having the usual regulation green 
light on her starboard side and a red light on her port side, properly 
placed in the mizzen rigging and burning brightly, and keeping a 
good lookout. 

The white masthead light of the steamship was seen from the 

bark about 11 o'clock p. m. on Friday night, the said 24th 
70 March, at a distance off, as estimated, of about 12 miles, and 

about at 4 points on the bark’s starboard and weather bow, and 
afterwards the steamship’s red light was seen from the bark. 

From the time of the first observation of the white hght of the 
steamer the bark, with all sails set except the main royal and gaff 
topsail, was kept on her course northeast to northeast half north, 
sailing by the wind, making about six miles an hour, and without 
any change of her course, by the action of her helm, until the steamer 
was coming into her and within a distance off of about two of her 
lengths and angling a little from aft of the bark towards the bark’s 
bow, as on a port helm, when an order was given to the wheelsman 
of the bark to keep off, and the bark had fallen off a little when she 
was struck by the stem of the steamship aft her fore-rigging on her 
starboard side, the steamship driving and cutting into the starboard 
side of the bark down from the rail and into the beams, breaking 
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the waterways and plank and doing other damage, which made it 
necessary for the bark to put back tor repairs. 

The steamship, on a course before the collision northwest by west, 
was on a course crossing that of the bark and presenting her red 
light, which was seen on the bark, and, without sails set, was mak- 
ing between seven and eight knots. 

The green light of the bark was seen on the steamship at a dis- 
tance off of six or seven miles and bearing west by south, four points 
on her port bow. 

The steamship kept on her course withou t changing it until too 
close to allow her to come round under the bark’s stern, and then 
her helm was ported, with helm hard-a-port, to bring her right 
round on her heel to the starboard and leave the bark on her port 
hand, in which maneuver the steamship struck the bark aft her fore- 
rigging, as aforesaid, stem on, after order to stop her engines and 
reverse full speed, as the bark was falling off. 

[I]. The libellants sustained the damages from the injuries to the 
bark by the collision, as assessed by the commissioner and allowed 

by the district court. 


76 III. The existing value of the steamship at the time of the 
collision, whether ascertained by reference to her condition 
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before or after the collision, as left, rescued, or recovered therefrom, 
was from $140,000 to $150,000, and largely in excess of the claims of 
libellants. 

IV. The subsequent stranding, so called, of the steamship on Fire 
island on the evening of March 25 was a distinct and independent 
occasion or cause of action, In no way growing out of, or connected 
with, the collision; and it was not directly from any peril of the sea, 
without the act of man mingling with it, but it was caused by the 
careless navigation and fault of the persons in charge of her while 
proceeding on her vovage after the collision for account of her 
OWhers. 

V. That before the formal tender to the libellants in open court of 
the paper marked Claimants’ Exhibit April 19, 1877, purporting a 
surrender of the interest of Mark Whitwill in the steamship Great 
Western as of the date of March 25, 1876, the owners of said steam- 
ship had, by a voluntary sale, without notice to the libellants, in 
April, 1876, or by abandonment to the underwriters with whom in- 
surance had been effected on the steamship, transferred to other 
parties all interest or right of control which they might otherwise 
have had in the steamship. 

VI. That before and at the time of the stranding referred to, the 
steamship was under insurance, effected by the owners thereof, to the 
amount of £34,000, which they realized from the insurance com- 
panies by the payment to them of that sum as for a total loss after 
tender of an abandonment. 


wi Conclusions of Law. 


[. In respect to the facts of the collision, it was the right and duty 
of the bark to keep her course, as the two vessels were approaching, 
and the duty of the steamer to keep away from her. 
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The bark having kept the course she was on as the two vessels 
were approaching, there can be no question under the circumstances 
of the case that the steamer was in fault in not clearing her, and that 
the respondent is chargeable for the damages caused by the collision. 

II. Upon the application of the act of Congress, irrespective of any 
question of abandonment, there is no ground for contention that the 
liability of the respondents for the collision is limited to an amount 
less than the existing value of the steamship at or-of the time of the o- 
collision, ascertained by reference to her condition after, as reduced 
by, or in consequence of, the collision, or as rescued or recovered 
therefrom. 

If. That the liability of the owner of the steamship for damages 
from the collision is not limited to the value, as (further) reduced by 
a subsequent independent disaster, while proceeding on her voyage 
in charge of or through the negligence and fault of the persons in 
charge of the navigation of the steamship. 

IV. That if, under any law applicable to the case, the proposed 

surrender tendered in open court might otherwise be effectual 
78 or operative to discharge the respondents from liability for 

the collision, or limiting their liability, it could have no such 
effect after a previous transfer or cession of the ship to other parties 
by the owner divesting the latter of all control. 

V. That the said proposed surrender of Mark Whitwell of his in- a 
terest as part owner, irrespective of previous sale .or cession, was of 
no effect. 

VI. That the provisions of art. II, of sect. XXIIL of the French - 
ordinance of 1651, “ of the owners of ships,” that the responsibility 
of the owner for deeds of the master, for which the owners shall be 
answerable, shall be discharged by an abandonment, so called, which, 
as used in that article, is a renunciation only of their ship and 
freight, and not an abandonment in the sense of that word in Eng- 
lish and American law of insurance, or of corresponding act in 
French law, transferring title, has never been adopted by statute or 
usage in the United States as a rule of the maritime law, and forms 
no part of any general maritime law recognized or applied by the 
courts of the United States. 

VIL. The only abandonment of any effect under the act of Con- 
gress to discharge the liability of the owner of a ship for the partic- 
ular cause is a transfer of the interest of the owner of the ship in 
the manner provided for in the statute for the benefit of the claim- 
ants of demands growing out of the same particular cause or occa- | 
sion, and effectual to transfer the title, and of the date when the . 
liability attached. 

It would be unreasonable to hold that a transfer of the interest of 

the owner for the benefit of the claimants for damages could 
79 be operative to discharge his liability after he had ceased to 

have any interest by his volunta try act upon which the transfer 
could operate. 

VILL. No abandonment or transfer for the benefit of the libellants 
not of the whole ship could have any effect. 

IX. And such abandonment without transfer of insurance effected 
upon the ship by the owner would be unavailing. 
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X. The principle of a limitation of the liability of the owner of 
a ship for the acts of the master, all or any, to the value for the voy- 
age of the ship and freight is not the principle of the act of Con- 
gress, and forms no part of the jurisprudence of the United States. 
XI. There is no law applicable to the case by which the liability 
of the respondent is limited, except by the amount of the damages 
to the libellants caused by the collision. 
XII. The decree of the district court should be affirmed, with 
costs of this court. | 
JAMES K. HILL anno H. T. WING, 
Proctors for Libellants. 
C. VAN SANTVOORD, 


Advocate and of Counsel. 


80 The said judge thereafter, and on or about the 25th July, 
1882, made and filed the following findings of fact and con- 
clusions of law: 


Circuit Court of the United States for the Eastern District of New 
York. 


. Jens THOMMESSEN and JuLiIus SMITH 
is, 


Mark WuHuiItwiLu and others. 


In this case I find the following facts: 

The bark Daphne, of Arendal, Norway, where she was built, left 
Baltimore, Maryland, in good condition on the LSth of March, 1876, 
with a cargo of crude petroleum in barrels, bound to Marseilles, 
France, and passed out to sea on the 20th of March. On the 25th 

of March from 20 to 30 minutes after midnight the Daphne 
81 was run into by the British steamship Great Western bound 
from Gibraltar to New York, with a cargo of merchandize. 
The place of collission was on the high seas 175 to 180 miles from 
Sandy Hook, and about 150 miles from the beach near Fire Island 
Light-house on Long Island. The weather at and before the time 
of the collision was fine. The night was dark, but there was no 
difficulty in seeing lights at a great distance on the water. The 
wind was about east southeast. The course of the Daphne was be- 
tween northeast and northeast half north. She was sailing by the 
wind on her starboard tack and had the usual regulation lights, 
green on her starb-ard side and red on her port side, properly placed 
and burning brightly and was keeping a good lookout. The white 
masthead light of the steamship was seen from the bark at about 
11 o'clock p. m.,at a distance off, as estimated, of about twelve miles 
and about four points on the bark’s starboard and weather 
82 bow, and afterwards the steamship’s red light was seen from 
the bark. From the time of the first observation by the 
bark of the white light of the steamer the bark, with all her sails 
set, except the main royal and gaff topsail, was kept on her course, 
half north, sailing northeast to northeast by the wind, making about 
six miles an hour, and without any change of her course by the 
b—U56 
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action of her helm until the steamer was coming into her, and was 
within a distance off of about two of her lengths and angling a little 
from aft of the bark towards the bark’s bow, as ona port helm, 
when an order was given to the wheelsman of the bark to keep off, 
and the bark had fallen off a little, when she was struck by the stem 
of the steamship aft of her fore rigging on her starboard side, the 
steamship cutting into the sti arboard side of the bark down from 
the rail and into the beams, breaking the water ways and 
83 case and doing other damage which made it nec essary for 
the bark to put back for repairs. 

The steamship was on a course before the collision northwest by 
west, crossing that of the bark, and without sails set was making 
between seven and eight knots an hour. 

The green light of the bark was seen from the steamship at a dis- 
tance off of 6 or 7 miles, bearing west by south, 7 points on her port 
bow. 

The steamship kept on her course without changing it until she 
was too close to allow her to go under the bark’s stern, and then her 
helm was ported hard-a-port to bring her around to the starboard 
and leave the bark on her port hand, in which manceuvre she struck 
the bark aft of her fore rigging as aforesaid, stem on, after an order 
was given to stop her engines and reverse full speed, as the bark 
was falling off. 

The libellants sustained damages from the injuries to the 

S4 bark by the collision, as allowed by the district court, in the sum 
of $7,023.44. The value of the steamship at the time of the 
collision, whether ascertained by reference to her condition before 
the collision or to her condition after the condition and before her 
stranding, was from $140,000 to $150,000. The libellants are and 
were, at the time of the filing of the libel herein and of said col- 
lision, residents of Arendal, in Norway, and subjects of the Kingdom 
of Norway and Sweden, and there domiciled, and owners of said 
bark. The respondent, Mark Whitwill, was at the same times a 
resident of Bristol, in England, and a subject of the United King- 


dom of Great Britain and Jreland, and there domiciled, and one of 


the owners of the said steamship. 

After the said collision and on the same 25th of March, while still 
on said voyage, and before reaching New York, the said steamship was 
stranded and wrecked on the southern coast of Long Island, from a 

cause In no way growing outof or connected with said collision, 
85 and not directly from any peril of the sea or without the act 

of man mingling with it, but by the careless navigation and 
fault of the persons in charge of her. No freight is shown to have 
been received on said voyage. 

The owners of the said steamship, on the 28th and 29th of March, 
1876, duly made an abandonment of the said steamship to the 
various underwriters who had insured her. Before and at the time 
of said stranding the said steamship was under insurance, effected 
by the owners thereof, to the amount of £34,000, which they realized 
from the insurance companies by the pay ment to them of that sum, 
as for a total loss, after tender of an abandonment. After said 


‘ 
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abandonment and on various dates down to the 12th of May, 1876, 
the wreck of the said steamship and the materials saved therefrom 
were duly sold at public auction for account of whom it might con- 

cern. Such sale was duly and publicly advertized in the city 
SO of New York, but no notice of it was otherwise given to the libel- 

lants. [twas made for the account of the said underwriters, and 
was made pursuant to directions from the owners, and after paying 
the expenses of saving and selling the property it realized the sum 
of $1,796.14. On the 27th of March, 1876, the master of the said 
bark, acting as agent for the libellants, who were not then in this 
country, comme need this action in their name. 

The respondent, Mark Whitwill, was not in this countey. A pro- 
cess of foreign attachment against the property of the respondents 
was issued, under which the steamer “Cornwall,” in which the re- 
spondent Whitwill had an interest, was attached, and he appeared 
generally and answered in the cause. On the trial in the district 
court, and also on the trial inthis court, his answer was ordered to 
be amended by adding at the close of the 7th article thereof the 

words “and he hereby surrenders the same to the libellants.” 
S7 On the trial in the district court, and also on the trial in 

this court, the counsel for the respondent Whitwill tendered 
to the other side in open court a paper, of which the following is a 
copy, and asked the court to note the fact, and also put in evidence 
the said paper, subject to objection then made by the libellants’ 
counsel : 

“Know all men by these presents, that I, Mark Whitwill, 
Bristol, England, heretofore part owner of the steamship Great 
Western, do hereby surrender to Jens Thommessen and Julius 
Smith, of Arendal, Norway, owners of the bark Daphne, all my in- 
terest in the said steamship Great Western and her freight as of the 
date of March 25th, 1876. 

In witness whereof, I have hereto set my hand, this 19th day of 
April, L877. 

MARK WHITWILL, 
By W. D. MORGAN, Agent. 
In presence of— 
CILTAS. F. WELLS 
Ciry AND County oF NEw YORK 3s: 
On this 19th day of April, 1877, before me personally came 
William D. Morgan, to me known, and known to be the same 
SS person described in and who executed the foregoing instru- 
ment, as the agent of Mark Whitwill therein named, and to 
me known to be such agent, and he to me acknowledged that he 
executed such instrument as and for the act and deed of the said 
Mark Whitwill. 
CHARLES F. WELLS, 
Notary Public, New York. 


Such paper was executed by the duly authorized agent of the said 
Whitwill and its execution was thereafter ratified by said Whitwill. 
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On the trial in this court the counsel for the respondent, Whitwill, 
offered to produce a paper, to be signed by said Whitwill by said 
Morgan, as his attorney, in all respects like the one above set forth, 
dated April 19th, 1877, except containing a transfer to a trustee for 


the benefit of the libellants, under the provisions of section 4255 of 
the Revised Statutes of the United States, if the court should be of 


opinion that such transfer to a trustee and not a surrender to 
Sv the libellants is necessary, and asked that in such event the 
answer ‘be amended accordingly. 

On the foregoing facts I find the following conclusions of law: 

First. The steamer was wholly in fault for the collision, and the 
bark was not in fault. 

Second. The liability of the respondent in this suit is limited to 
the value of his interest in the steamer in the condition in which 
she and the remnants of her were after her stranding and wreck, 
and he is liable in this suit to respond for such yalue, which, on the 
present proof, is the sum of $1,796.14, and for nothing more. 

SAMUEL BLATCHFORD, 


( lreu it Justice. 


And on the same day the said judge duly rendered and filed the 
following opinion : 


Y() BLATCHFORD, Justice: 


That the steamship was wholly in fault in the collision and responsi- 
ble for the damages caused to the bark ; and that the bark was free 
from fault, and that the lability of the respondent, unless limited, fol- 
lows that of the vessel, are propositions entirely clear and not con- 
tested. 

The respondent contends that he is entitled to the benefit of the 
limitation of liability provided for by the statutes of the United 
States. The provisions on the subject in force at the time of this 
collision are found in sections 4282 to 4285 of the Revised Statutes, 
which are as follows: 

“Sec. 4282. No owner of any vessel shall be liable to answer for 
or make good to any person any loss or damage which may happen 
to any merchandise whatsoever which shall be shipped, taken in, or 
put on board any such vessel by reason or by means of any fire 

happening to or on board the vessel, unless such fire is 
9] caused by the design or neglect of such owner. 

“Sec. 4283. The liability of the owner of any vessel for an em- 
bezzlement, loss, or destruction by any person of any property, 
goods, or merchandise shipped or put on board of such vessel, or 
for any loss, damage, or injury by collision, or for any act, matter, 
or thing lost, damage, or forfeiture done, occasioned, or incurred, 
without the privity or knowledge of such owner or owners, shall in 
no case exceed the amount or value of the interest of such owner in 
such vessel and her freight then pending. 

“Sec. 4284. Wheneyer any such embezzlement, loss, or destruc- 
tion is suffered by several freighters or owners of goods, wares, mer- 
chandise, or any property whatever on the same voyage, and the 
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whole value of the vessel and her freight for the voyage is 
92 not sufficient to make compensation to each of them, they 

shall receive compensation from the owner of the vessel in 
proportion to their respective losses; and for that purpose the 
freighters and owners of the property and the owner of the vessel, 
or any of them, may take the appropriate proceedings in any court 
for the purpose of apportioning the sum for which the owner of the 
vessel may be liable among the parties entitled thereto. 

“Sec. 4285. It shall be deemed a sufficient compliance, on the 
part of such owner, with the requirements of this title, relating to 
his liability for any embezzlement, loss, or destruction of any prop- 
erty, goods, or merchandise, if he shall transfer his interest in such 
vessel and freight, for the benefit of such claimants, to a trustee, to 
be appointed by any court of competent jurisdiction to act as such 

trustee, for the person who may prove to be legally entitled 
93 thereto; from and after which transfer all claims and pro- 
ceedings against the owner shall cease.” 


Sections 1282 to 4285 of the Revised Statutes are re-enactments 
of sections 1, 3, and 4 of the act of March Srd, 1851 (9 U.S. Stat. 
at Large, 635, 636), which sections were as follows: 


“Section 1. No owner or owners of any ship or vessel shall be 
subject or liable to answer for, or make good to any one or more 
person or persons, any loss or damage which may happen to any 
goods or merchandise whatsoever which shall be shipped, taken in, 


or put on board any such ship or vessel by reason or by means of 


any fire happening to or on board the said ship or vessel, unless 

such fire is caused by the design or neglect of such owner or owners: 
provided, that nothing in this act contained shall prevent the 

o4 parties from making such contract as thev please, extending 
or limiting the lis ibility of ship-owners. 

“Src. 3. The liability of the owner or owners of any ship or ves- 
sel for any embe zzlement, loss, or destruction by the master, officers, 
marines, passengers, or any other person or persons, of any property, 
goods, or merchandise shipped or put on board of such ship or ves- 
sel, or for any loss, damage, or injury by collision, or for any act, 
matter, or thing, loss, damage, or forfeiture done, occasioned, or in- 
curred without the privity or knowledge of such owner or owners, 
shall in no case exceed the amount or value of the interest of such 
owner or owners, respectively, in such ship or vessel and her freight 
then pending. 

“Sec. 4. If any such embezzlement, loss, or destruction shall be 

suffered by several freighters or owners of goods, wares, or 
95 merchandise, or any property whatever, on the same voyage, 
and the whole value of the ship or vessel and her freight for 


the voyage shall not be sufficient to make compensation to each of 
them, they shall receive compensation from the owner or owners of 


the ship or vessel in proportion to their respective losses; and for 
that purpose the said freighters and owners of the property, and the 
owner or owners of the ship or vessel, or any of them, may take the 
“uppropriate proceedings in any court for the purpose of apportion- 
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ing the sum for which the owner or owners of the ship or vessel 
may be liable amongst the parties entitled thereto; and it shall be 
deemed a sufficient compliance with the requirements of this act on 
the part of such owner or owners if he or thev shall transfer his or 
their interest in such vessel or freight for the benefit of such claim- 

ants to a trustee, to be appointed by any court of competent 
OO jurisdiction to act as such trustee, for the person or persons 

who may prove to be legally entitled thereto, from and after 
which transfer all claims and proceedings against the owner or 
owners shall cease.” 


The case of Nat. Steam Nav. Co. v. Dyer (the case of the Scotland), 
decided by the Supreme Court March 20, 1882, 4 Morr. Trans., 277, 
is authority for the following points: 

(1.) The act of 1851 applies to owners of foreign as well as of 
domestic vessels, and to cases of col-ision on the high seas as well as 
in the waters of the United States, except when the col-ision occurs 
between two vessels of the same foreign nation, and it is shown what 
the law of that nation is, or perhaps of two foreign nations having 
the same maritime law, and it is shown what that law is. 

(2.) The maritime law of the United States, as found in the 

7 act of 1851, is the same as the maritime law of Europe, and 

is different from that of Great Britain in this, that the former 

gauges the liability by the value of the guilty ship, and her freight 

after the loss or injury caused by the collision, and the latter by the 
value before such loss or injury not exceeding £15 per ton. 

(3.) The maritime law is only so far operative as law in any 
country as it is adopted by the laws and usages of that country. 

(4.) The courts of every country will administer justice according 
to its laws unless a different law be shown to apply ; and such rule 
applies to transactions on the high seas, so that, when a collision 
occurs on the high seas between two vessels, controversies arising 
therefrom will be governed in the courts of this country by our laws 

unless the two colliding vessels belong to the same country, 
98 or, perhaps, to different countries using the same law, when 
they will be governed by such foreign law, if it be proved. 

(5.) Ship-owners may avail themselves of the defence of limited 
liability by answer or plea, as well as by the form of proceeding 
prescribed by the rules promulgated by the Supreme Court on the 
subject, at least so far as to obtain protection against the libellants 
in a suit in admiralty to recover for the damages caused by the col- 
lision. 

(6.) If the ship-owners pleaded the statute in such suit, a decree 
may be made in it requiring them to pay into court the limited 
amount for which they are liable, and distributing the said amount 
pro rata among the libellants, such proceedings being an “appro- 
priate” proceeding under the statute. 

(7.) It is not necessary that the owners of the guilty vessel should 
surrender and transfer her in order to claim the benefit of the stat- 
ute, but they may plead their immunity in such suit, and, 
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oY if found in fault, may abide a decree against them for the 


value of such vessel and her freight, as found by the proofs. 

The answer in this case alleges that if the claim of the libellants 
for damages shall be established against the respondent the lability 
of the respondent therefore “is limited to the amount or value of his 
interest in the said steamer Great Western and her freight upon the 
voyage during which such collision occurred, and this respondent’s 
said interest in said steamer and freight is of no value whatever.” 
The answer was sworn to and filed November 25, 1876. The collis- 
ion occurred March 25, 1876. The answer does not set up that the 
steamer was stranded or suffered any injury on her voyage after the 
collision before reaching New York. Still the allegation in the 

answer as to the limitation of the liability of the respondent 
100 ~=maust be held to be adequate to allow him the benefit of such 

limitation of liability as the statutes of the United States af- 
ford to him. The allegation that his interest is of no value may be 
regarded as surplusage, leaving open the question as to what is the 
amount or value of his interest for wlich he is to be held liable. 
The bark was a Norwegian vessel and the steamer was a British 
vessel, and no law of either country Is proved as a fact. Therefore 
the case must be governed by the provisions of the statutes of the 
United States. 

The respondent contends that his liability cannot exceed the sum 
of $1,796.14, as being the value of his interest in the steamer and 
her freight at the end of her voyage after her loss by stranding. 
The question as to the proper rule in a case like the present has 

not been decided by the Supreme Court, no such case having 
10] been before it. In Norwich Co. vs. Wright, 13 Wall., 104, the 

offending steamer, the City of Norwich, was so injured by the 
collision that she teok fire as a direct consequence of such injury, 
and was so burned that she sank. In that case the Supreme Court 
said: “By the maritime law the liability of the ship-owner was 
limited to his interest in the ship and freight for all torts of the 
master and seamen, whether by collisions or anything else, and 
sometimes even for the master’s contracts, and his lability was so 
strictly limited that he was discharged by giving up that interest or 
by the vessel being lost on the voyage.” The court then went on to 
hold that the act of 1851 covered a limitation of liability in case of 
injury to another vessel or her cargo by a collision. It then pro- 

ceeded to say that the act of 1851 contained a provision 
102. whereby the ship-owner could discharge himself, as in the 

maritime law, by giving up the vessel and her freight; that 
such a provision was not found in the statutes of Great Britain, 
Massacliusetts, or Maine, and could not have been inserted without 
direct reference to the like provision of the maritime codes, and 
that the act of 1851 intended to adopt the rule of the maritime law 
on the subject so far as relates to torts. This was a decision that the 
owner of the steamer could avail himself of the benefits of the act 
of 1851 by surrendering the steamer and any freight that might 
‘have accrued without paying what was the value ‘of the steamer 
before the collision and the value of the freight for the voyage. In 
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the ease of In re The Norwich, &e., Co., 17 Blatehf., C. C. R., 221, the 
owner of the steamer the City of Norwich petitioned for a limita- 

tion of its liability growing out of said collision. It was 
103. found by the court that within half an hour after the collision 

the boat took fire and was so burned that she sank in about 
20 fathoms of water, and that the fire was a direct consequence of 
the collision and inseparable from it. The court(Mr. Justice Strong) 
said: | 

“The limit of liability prescribed by the act of Congress is that it 
shall in no case exceed the amount or value of the interest of the 
owner or owners in the offending ship or vessel and her freight then 
pending. ‘This presents the question at what point of time is the 
value of the owner’s interest to be taken? Is the measure of the 
owner’s liability or its maximum the value of the ship and her 
freight before the injury was done, or the value at some time subse- 
quent to the injury, when proceedings may be instituted to ascer- 

tain its amount, or is it the value immediately after the fault 
104. has been committed, as, for example, in a case of collision 
immediately following the collision caused by it?” 

The court then held that by the maritime law all that the suffer- 
ers by the misconduct of an offending vessel were entitled to was the 
vessel itself, after the injury had been committed, together with her 
freight ; that that was the measure of liability adopted by the act of 
1851; that the owners of the steamboat were not lable to the ex- 
tent of the value of the steamboat immediately before the collision, 
and that such was the decision in 13 Wall., 104. The steamboat 
had been raised and repaired, and had become of the value of 
$70,000 before the petition for a limitation of liability was pre- 
sented. - It was argued that that value must be taken as the meas- 

ure of the owner's liability. As to this the court said: 
105 “To hold that the owners are liable to the extent of that 
valuation would be substantially to require them to surrender 
not only the ship and her freight, but also a sum of money equal to 
all they expended upon her in raising and repairs. Such, I think, 
would be a departure from the obvious meaning of the statute and 
not required by the maritime law. I cannot doubt that the measure 
of liability recognized by the maritime law and by the act of Con- 
gress is the value of the offending ship in the condition in which 
she was immediately after the disaster, adding the freight. Then 
the claims of the persons injured arose, the claims which the statute 
limits. The extent of the limitation is not a shifting one, varying 
with the times when the protection of the act may be sought, any 
more than it can be enlarged or diminished by the choice of the 
mode of obtaining that protection. Certain it is that if im- 
106 mediately after the collision the steamboat owners had sur- 
rendered the vessel and freight or transferred them to a 
trustee they would have been discharged. Her value and her 
freight then pending were, then, all that they were liable for. That 
was, then, the extent of their loss. I cannot see that their lability 
ean be increased by anything that may have occurred thereafter. 
It is the vessel as she then was that could have been transferred in 
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satisfaction of all claims if the owners had elected that mode of ob- 
taining their discharge, and it is the value as it then was, which is 
the equivalent of the vessel, that might then have been paid in pursu- 
ance of an apportionment made by the court. Had the vessel pro- 
ceeded on her voyage after the collision, and had she met with a second 

disaster, occasioned by the fault of the master, by which her 
107 value had been greatly reduced, could she then have been 

surrendered or transferred in full satisfaction of the claims 
against her or her owners arising out of her first fault? Would her 
value after the second disaster have been the measure of the owner’s 
liability? LI cannot think such a position can be maintained. Surely 
such is not the spirit of the statute, and, if not, it seems equally plain 
that the liability of the owner is not enlarged by the fact that after 
the collision the boat has been raised and repaired by them at large 
expense, or, in other words, has increased in value. 

The liability of the owner is discharged either by transferring the 
vessel and her freight or by paying their equivalent; that is, the 
value of what they might have transferred in discharge according 

to the apportionment of the court. The owners have their 
108 option of these two modes: They may give up the vessel 

and freight or they may retain them and pay their value. 
But the measure or limit of liability in each case is the same. Very 
plainly it is not intended that the creditors shall obtain more when 
one mode of proceeding is adopted than when the other is followed. 
But, as | have said, all that the owners are required to transfer is 
the ship in her damaged condition, as she was immediately after 
the injury was inflicted. Equivalent to that is her value at that 
time. 

The court held that the value of the boat immediately after the 
collision and fire, as she then was, lying at the bottom, which value 
was $2,500, together with her pending freight, was the extreme 

measure of the owner’s liability and was the amount to be 
109 apportioned. There was $600 of pending freight, but as it 

was wholly lost and not earned, it was held to have been of 
no value immediately after the collision, and the owner was held 
not to be lable for it. 

In The Benefactor, 103 U. S., 239, 246, the court said: 

“The counsel for the appellees is mistaken in supposing that the 
value of the offending vessel at the time of the collision furnishes 
the only criterion of the amount for which her owners are liable. 
In Norwich Co. v. W right, 13 Wall., 104, we held that the owners of 
the offending vessel could, under the statute, discharge themselves 
from personal liability by surrendering the ship and freight. This 
would imply that the value of the ship at the time of the surrender, 
with the addition of the pending freight, if the surrender is made 

in a reasonable time, would furnish a proper criterion of the 
110 amount of liability. In the case cited it was also said (p. 124) 
that if the vessel were libeled, and either sold or appraised, 
and her value deposited in court, this sum, together with the amount 
of the freight (when proper to be added), would constitute the res or 
fund for distribution. In England the value of the vessel imme- 
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diately before the collision was regarded as the true criterion of lia- 
bility. But the English law is different from ours. It makes the 
owners liable to the extent of the value of the ship at the time of 
the injury, even though the ship itself be lost or destroyed at the 
same time, whereas our law, following the admiralty rule, limits the 
liability to the value of the ship and freight after the injury has oc- 
curred, so that if the ship is destroyed the liability is gone, and, 
whether damaged or not damaged, the owners may surrender 
11] her in discharge of their liability. What may be the rule if, 
after the collision has occurred, the offending vessel should 
meet with other disasters greatly impairing her value, is a question 
which may require further consideration when the case arises. 
Nothing of the kind is alleged in the present case.” 
In Nat. Steam Nav. Co. v. Dyer, 4 Mon. Trans., 277, the court 
said: 7 

“In the case of Norwich Co. v. Wright, 18 Wall, 116, we had oc- 
casion to state that the general maritime law of Europe only charges 
innocent owners to the extent of their interest in the ship for the 
acts of the master and crew, and that if the ship is lost their liabil- 
ity isatanend. But whilst this is the rule of the general maritime 

law of Europe, it was not received as law in England, nor in, 
112s this country, until made so by statute. The English statutes, 

indeed, have not yet adopted to its full extent the maritine 
law on this subject. They make the owners responsible to the value 
of the ship and freight at the time of the injury—that is, imme- 
diately before the injury—although the ship be destroved or injured 
by the same act, or afterwards in the same voyage; while our law 
adopts the maritime rule of graduating the liability by the value of 
the ship alter the injury as she comes back into port and the freight 
actually earned, and enables the owners to avoid all responsibility 
by giving up the ship and freight, if still in existence, in whatever 
condition the ship nay be, and without such surrender subjects 
them only to a responsibility equivalent to the value of the ship 
and freight as rescued from the disaster. But whilst the rule adopted 

by Congress is the same as the rule of the general maritime 
113 law its efficacy as a rule depends upon the statute, and not 

upon any inherent force of the maritime law. Therefore, 
whilst it is now a part of our maritime law, it is, nevertheless, stat- 
ute law, and must be interpreted and administered as such.” 

In that case the Scotland, the offending steamer, suffered so severely 
from the collision that she sunk and was totally lost before she com- 
pleted the voyage she was on at the time of the collision, and only 
some strippings were saved from her. 

The question to be determined in the present case is, whether the 
respondent is freed from the liability he would have been under if 
the steamer, uninjured by the collision, had safely reached New 
York, by reason of the fact that she, after such collision, was her- 
self lost during the same voyage from a cause not growing out of 

such collision. | 
114 An examination of section 4283 shows that the limitation 
of liability is applied to three distinct cases: (1) loss of property 
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shipped on the vessel; or (2) damage by collision to other vessels 
and their cargoes; or (3) any other damage or forfeiture done or in- 
curred. Each is independent of the other. The occurrence of any 
one is sufficient ground for a limitation. The liability exists to the 
extent not affected by the limitation, and exists because of the hap- 
pening of the event, the character of which is such that the liability 
is made to cease when it reaches such extent. The liability in each 
case comes Into existence by the happening of the event, and goes 
on until it reaches in each case the amount or value of the interest 
of the owner in the vessel, if that is not greater than the loss or dam- 

age. If section 4283 stood alone, it might be said that it in- 
115 tended to give the value of the interest in each case as it 

stands immediately after the incurring of the liability, as soon 
as all direct effect of the event creating the liability upon the physi- 
cal condition of the vessel has been suffered by the vessel. But no 
such view can be maintained when the provisions of sections 4284 
and 4285 are considered in connection with those of 4283. By see- 
tion 4284, whenever any loss is suffered by several owners of property 
on the same voyage, and the whole value of the vessel and her freight 
for the voyage Is not sufficient to make compensation to each, they 
ure to receive compensation from the ship-owner in proportion to 
their respective losses. The whole value of the vessel and her freight 
is to be applied to all the losses named in section 4283, though there 

may be a loss of eaeh of two or of all of said three kinds on 
116 the same voyage. Thus there may be the loss or destruction 
~~ of the property shipped on the vessel, creating at the time a 
liability, and afterwards, on the same vovage, she may negligently 
collide with and damage another vessel, creating thereby another 
liability. 

There is, then, under section 4254 a loss suffered by several own- 
ers of property on the same voyage. If the value of the vessel and 
her freight for the voyage is not sufficient to compensate each owner 
—that is, all the owners suffering loss—the ship-owner is with such 
value to compensate all in proportion to their respective losses. 
After the happening of the event which caused the loss or destrue- 
tion of the property shipped, which may have been an explosion or 
au leakage of liquids, the vessel may have been left of sufficient value 

to compensate fully for such loss or destruction, but she may 
117 have been so damaged by the collision as to make her value 

as left inadequate to compensate fully for the loss of the prop- 
erty shipped, and also for the damage caused to the other vessel by 
the collision. In such case the owner of the property shipped can- 
not claim full compensation. This loss must be put in with the other 
losses on the voyage, and he must be satisfied with his pro rata share 
of the value of the vessel and freight. The statute is express in 
section 4284 in including all losses on a voyage. What the losses 
are cannot be told till the voyage is fully ended. The “ whole 
value of the vessel” mentioned in section 4254 means her value at 
the close of the voyage. If there be two or more los-es during the 
voyage, for which the ship-owner is liable, and the vessel, after the 
accruing of the liabilities and during the same voyage, is lost 
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118 — herself, the clear meaning of the statute is that no one shall 

receive compensation for his whole loss. No different rule can 
be applied under the statute where the offending vessel ‘is lost after 
the accruing of only one lability, and only one claim for loss is 
made by one owner of property lost. The proceedings for appor- 
, tionment provided for by section 4284 may be taken where there is 
“put one claim made, and the value of the vessel and her freight is 
not sufficient to make compensation fully for such claim. This is 
provided for by rule 54 in admiralty. 

These views are supported by the provisions of section 4285, under 
which the ship-owner may make the required compensation and 
discharge his hability by transferring his interest in the vessel and 

freight to a trustee to be appointed by a court. ‘This he can 
119° not do till an opportunity is given to do so. When he does 

it the interest to be transferred is the interest as it stands at 
the time of the transfer, if that is made in a reasonable time, and 
nothing has intervened amounting to a waiver or a forfeiture of the 
right to make the transfer. These views are in accordance with what 
has been held to be the general principle of the statute of the United 
States, namely, an adoption of the maritime law of Europe in re- 
spect to a limitation of liability for torts of the master and crew. 

It is declared in Norwich Co. v. Wright that by the maritime law 
the ship-owner was discharged by the loss of the vessel on the voy- 
age, or by giving up what was left of her after a disaster to her on 
the voyage. 

Again, in Nat. Steam Nav. Co. v. Dyer, the rule of the mari- 
120 _—i time law is stated to have been only to charge innocent owners 
to the extent of their interest in the ship for the acts of the 
master and crew, and to regard their liability as at an end if the ship 
was lost, and it is there said that our statute adopts such maritime 
rule. The reservation made in the case of the Benefactor, that a 
question like that in the present case may require further considera- 
tion when it arises, must be accepted as only an ex pression of that 
proper judicial caution which leaves open in form questions that are 
not sub judice. 

No effect can arise from the fact that the Great Western was 
stranded by the negligence of her master and crew. ‘The collision 
with and sinking of the bark were caused by the negligence of the 

master and crew of the steamer. Yet the ship-owner’s lability 
121 ~=forsuch negligence is subject to limitation. If the subsequent 

loss of the offending vessel destroys his liability, it must do so 
whether the loss be caused by the negligence of the master and crew 
or by a peril of the sea without such negligence. The general prin- 
ciple of the maritime law and of our statute is that the ship-owner 
exposes to loss, resulting from the’faults or neglects of the master 
and crew, to whose care he intrusts his vessel, only the property in- 
trusted to them, and can free himself from liability for such faults 
or neglects by surrendering such property in the sh: ape in which it 
comes back to him from their hands, so long as no privity or knowl- 
edge on his part attaches to any such fault or neglect or to any dis- 
aster which has befallen the vessel during the voyage. In accordance 


~—_ 
Ko 


JENS THOMMESSEN ET AL., &C., VS. MARK WHITWILL. Oo 


with this principle the statute allows an opportunity for such 
122  ~=surrender. It could not be I made in this case between the 

time of the collision and the time of the stranding. The risk 
of the loss of the offending vessel is thrown, for the benefit of com- 
merce, on the owner of the property damaged by her, so that if she 
is lost in the sea her value shall not again be lost to her owner. 

Attention is directed by the libellants to the fact that the cases of 
the City of Norwich and the Scotland arose under the act of 1851, 
while the present case arose under the Revised Statutes and to cer- 
tain differences of language between the two enactments. In seec- 
tion 3 of the act of 1851 it is said that the liability of the “owner or 
owners” shall not exceed the amount or value of the interest of 
“such owner or owners respectively” in the vessel. In section 4283 

of the Revised Statutes it is said that the liability of “the 
123 owner” shall not exceed the amount or value of the inter- 

est of “such owner” in the vessel. In section 4 of the act of 
1S51 it is said that “such owner or owners” may transfer “ his or 
their interests.” In section 4285 it is said that “such owner” may 
transfer “ his interest.” On these differences of language it is con- 
tended that the Revised Statutes exclude a limitation of the liability of 
a part owner to the value of his interest in the vessel and freight, 
and do not provide for any limitation short of the interest of the 
owner or owners collectively in the whole vessel. There is no force 
in this contention. By section 1 of the Revised Statutes it is pro- 
vided that in determining the meaning of the Revised Statutes 
—_ , words importing the singular number may extend and be applied 
to several persons or things, and words importing the plural num- 

ber may include the singular. It was undoubtedly because 
124 of this general provision that the language of the act of 1851 

was condensed in the revision. Read by the light of such 
general provision, and in view of the principles on which the revis- 
ion was made, it must be held that the new language in sections 
4283 and 4285 is the result merely of revision, simplification, re- 
arrangement, and consolidation, with a view to the re-enactment of 
the same substance and meaning. Murdoch v. City of Memphis, 20 
Wall., 590, 617; Smythe v. Fish, 23 Wall., 874; U.S. v. Claflin, 14 
Blatchf. C. C., 55; The L. W. Eaton, 9 Ben., 289, 298-303. 

The above remarks apply also to the suggestion on the part of the 
libellants that section 4285 differs from section 4 of the act of 1851 
In that it limits the operation of an abandonment to a discharge of 

the ship-owner’s liability arising from the particular disaster 
125 in respect of which the abandonment is authorized, while 

under section 4 of the act of 1851 a transfer had the effect to 
discharge the ship-owner from liability for all torts of the master 
during the voyage. 

It follows, from these considerations, that the respondent is enti- 
tled to have his liability to the libellants limited to the value of his in- 
terest in the steamer, as such interest existed after she was stranded 
aud wrecked, with the addition of her pending freight. 

But the respondent contends that under section 4285 the libel 
must be dismissed, because he has made the transfer provided for 
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by making the transfer to the libellants dated April 19,1877. Un- 
der the statute, the transfer, to be effective, must be a transfer of an 
existing interest in the transferrer, and he must not before have 
transferred his interest voluntarily to some other person. 
126 By the abandonment to the underwriters and the subsequent 
sale of the wreck and of the materials saved therefrom for ac- 
count of the underwriters, and pursuant to directions from the own- 
ers before any transfer to the libellants was made, such right of ain 
transfer was lost; and the attempted transfer was nugatory. The 
abandonment to the underwriters transferred to them the property. 
Whether, under the maritime law, there could or could not have 
been a surrender after an abandonment to underwriters, it is plain 
that our statute requires a transfer which will carry title; so that 
under rule 55, in admiralty, the transferee may realize the proceeds 
for the benefit of the person or persons entitled to damages. 
It is contended by the libellants that no transfer which did not 
include the insurance money could be effective in this case, 
127 = and that the amount for which the respondent is to be held 
liable must include such insurance money. On the other 
hand, the respondents contend that the libellants have no interest 
in such money. : 

In Norwich Co. v. Wright, 13 Wall., 117, a remark of Pardessus 
(Droit Commercial, 3, tit., 2, ¢. 3, § 2) is quoted as follows: “ The 
owner is bound civilly for all delinquencies committed by the cap- 
tain within the scope of his authority, but he may discharge himself 
therefrom by abandoning the ship and freight, and if they are lost — 
it suffices for his discharge to surrender all claims in respect to the 
ship and its freight.” : 

The court adds,“ such as’ insurance,” ete. On the basis of this 
remark it is recited, in Dyer v. Nat. Steam Nav. Co., 14 Blatehf. C. Co., 
485, 487, as the rule of the maritime law that if vessel and freight 

were lost the ship-owner could not discharge himself “ with- 
128 = out surrendering all claims in respect of vessel and freight, 

such as insurance,’ etc. When the case of the City of Nor- 
wich came before this court on the petition of her owner for a lim- 
itation of liability (17 Blatehf. C. C., 221) it appeared that at the time 
of the collision she was insured against fire, not against marine dis- 
aster, and that her owner had received from the underwriters, as 
insurance money, some $49,000. 

The question arose whether it should account for that money to 
the claimants for loss and damage by the collision, in addition to the 
value of the steamboat as she lay sunk after the collision and the 
fire. The court held that under the statute the liability extended 
only to what would pass to a trustee, and what was required to be 
transferred as a condition of discharge, was only the interest in the 

vessel and freight; that nothing was said about transferring 
129 insurance; that a transfer of property insured does not trans- 
fer Insurance, and that a policy of insurance is no interest in 
the thing insured. The court also examined the authorities and 
concluded that the maritime measure of liability did not extend to 
insurance upon the vessel, and that there is nothing in our statute 
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to enlarge such measure of liability. I think it 1s sufficient to rest 
the question on the plain language of the statute. The “interest” 
in the vessel which is the measure of the liability under section 
4283, and a transfer of which, if made under section 4285, operates 
to discharge the claim for loss or damage, does not extend to what 
is not our interest in the vessel. It was easy for the statute to have 

provided for hability for and transfer of claims for insurance. 
130 It fails to do so, whether the maritime law did so or not. 

The question as to the value of the steamer and her pend- 
ing freight after her wreck seems, in the evidence, to have been gone 
into to an extent sufficient to show, on the evidence as it stands, that 
such net value was only $1,796.14. But the libellants are at liberty, 
before a decree is entered on this decision, to apply to this court, on 
notice, on special cause to be shown by affidavit, for an order of 
reference to a commissioner to assess such value on the present evi- 
dence and on further proofs. The amount decreed against the re- 
spondent by the district court was $17,025.44 damages, with interest 
on $14,471.44 from May 6, 1876, as an average date, to the date of 
the decree, and $762.62 costs. 
The respondent alone has appealed. He is entitled to his 

131 costs in thiscourt. As he contested the question of fault and 

negligence in the district court, by his answer, he is not en- 
titled to costs in that court, but the libe:lants are entitled to costs in 
that court. 

And thereafter, upon notice thereof, and before judgement or de- 
cree entered thereupon, the counsel for the libellants made and filed 
and served on respondent’s counsel exceptions, as follows: 

The libellants except to the rulings and decision of the judge in 
the trial and determination of the case for that he did not rul- and 
decide, as requested, that upon the application of the act of Congress, 
irrespective of any question of abandonment, there is no ground for 

contention that the liability of the respondent for the colli- 
132 sion is limited to an amount less than the existing value of 

the steamship at or of the time of the collision, ascertained 
by reference to her condition after, as reduced by or 1 consequence 
of the collision, or as rescued or recovered therefrom. 

The libellants except to the ruling and decision of the judge on 
the trial and determination of the case for that he did not rule and 
decide, as requested, that the liability of the owner of the steamship 
for damages from the collision is not limited to the value as further 
reduced by a subsequent independent disaster while proceeding on 
her voyage in charge of or through the negligence and fault of the 
persons in charge of the navigation of the steamship. 

For that the judge did not rule and decide, as requested, 

153 ~=—that if under any law applicable to the case, the proposed 

surrender tendered in open court might otherwise be effectual 

or operative to discharge the respondents from liability for the col- 

lision or limiting their liability, it could have no such effect after a 

previous transfer or cession of the ship to other parties by the owner 
divesting the latter of all control. 

For that the judge did not rule and decide, as requested, that the 
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proposed surrender of Mark Whitwill of his interest as part owner, 
irrespective of previous sale or cession, was of no effect. 

For that the judge did not hold and decide, as requested, that the 
provisions of liy. I, title VIII, article 2 of the Marine Ordinance 

of France of 1681, of the owners of ships, that the responsi- 
134 bility of the owner for deeds of the master, for which the 

owner shall be answerable, shall be discharged by an abandon- 
ment, so called, which, as used in that article, is a renunciation 
only of their ship and freight, and not an abandonment in the sense 
of that word in English and American law of insurance, or of cor- 
responding act in French law, transferring title, has never been 
adopted by statute or usage in the United States as a rule of the 
maritime law, and forms no part of any generai maritime law recog- 
nized or applied by the courts of the United States. 

For not holding and deciding, as requested, that the only abandon- 
ment of any effect under the act of Congress to discharge the liabil- 
ity of the owner of a ship for the particular cause being a transfer 

of the interest of the owner of the ship, in the manner pro- 
135 vided for in the statute for the benefit of the claimants demands 

growing out of the same particular cause or occasion, and 
effectual to transfer the title, and of the date when the hability at- 
tached, it would not be reasonable to hold that a transfer of the 
interest of the owner for the benefit of the claimant for damage 
could be operative to discharge or limit his lability after he had 
ceased to have any interest, by his voluntary act, upon which the 
transfer could operate. 

For that he did not hold and decide, as requested, that no aband- 
onment or transfer for the benefit of the libellants not of the whole 
ship could have any effect. 

For that he did not hold and decide, as requested, that no aband- 

onment without transfer of insurance effected upon the ship 
136 by the owner would be availing. 

For that he did not hold and decide that the principle of 
the limitation of thi liability of the owner of a ship for the acts of 
the master, all or any, to the value for the voyage of the ship and 
freight, is not the principle of the act of Congress, and forms no 
part of the jurisprudence of the United States. 

For that he did not hold and decide that there was no law appli- 
cable to the case by which the liability of the respondent is limited, 
except by the amount of the damage to the libellants caused by the 
collision. 

The libellants except to the finding or the findings of fact of the 

judge, as follows: On the trial in the district court, and also 
137 ~=on the trial in this court, his (the respondent’s) answer was 

ordered to be amended by adding at the close of the 7th article 
thereof the words: “And he hereby surrenders the same to the libel- 
lants.” On the trial in the district court, and also on the trial in 
this court, the counsel for the respondent Whitwill tendered to the 
other side in open court a paper, of which the following is a copy, 
and asked the court to note the fact, and also put in evidence the 
sald paper, subject to objection then and there made by libellants’ 
counsel. 
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Know all men by these presents, that I, Mark Whitwill, of Bristol, 
England, heretofore part owner of the steamship Great Western, do 
hereby surrender to Jens Thommesen and Julius Smith, of Arendal, 

Norway, owners of the bark Daphne, all my interest in the 
138 satd steamship Great Western and her freight as of the date 
of March 25th, 1876. 

In witness whereof, I have hereto set my hand, this 19th day of 
April, 1377. 

MARK WHITWILL, 
By W. D. MORGAN, Agent. 
In presence of— 


CHARLES F. WELLS. 


City AND County OF New YORK, 88: 


re 
he OE ben 


Oe 


On this 19th day of April, 1877, before me, personally came Wil- 
liam D. Morgan, to me known, and known to be the same person 
described in and who executed the foregoing instrument as the 
agent of Mark Whitwill, therein named, and to me known to be 
such agent, and he to me acknowledged that -he executed such in- 
strument as and for the act and deed of the said Mark Whitwill. 

CHARLES F. WELLS, 
Notary Public, New York. 
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Such paper was executed by the duly authorized agent of the said 


Whitwill, and its execution was thereafter ratified by said 
139 Whitwill. On the trial in this court the counsel for the re- 

spondent, Whitwill, offered to produce a paper to be signed by 
said Whitwill, by said Morgan as his attorney, in all respects like 
the one above set forth, dated April 19th, 1877, except containing 
a transfer to a trustee for the benefit of the libellants, under the pro- 
visions of section 4285 of the United States, if the court should be 
of opinion that such transfer to a trustee, and not a surrender to 
the lbellants, is necessary, and asked that in such event the answer 
be amended accordingly. 

As unauthorized by any general maritime law which has been 
adopted by statute or usage in the United States as a rule of the 
maritime law; and also as immaterial and irrelevant for any pur- 
pose or on any question of limitation of liability under such 

law. | 
140 The libellants except to so much of the second conclusion 

of law as found by the judge as contained in the statement 
that the liability of the respondent in this suit on the facts as found 
by him is limited to the value of his interest in the steamer in 
the condition in which she and the remnants of her were after her 
stranding and wreck. And they except also to the limitation 
therein of the recovery of the libellants to such value as found by 
him to the sum of $1,796, and for nothing more. 

The libellants except to said rulings of the judge for that on his 
findings of fact as to fault for the collision and of the amount of 
damages as found by the district court, and of the value of the 
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steamship at the time of the collision, whether ascertained by 
14] reference to her condition before the collision, as to her con- 

dition after the collision and before her stranding, under the 
circumstances as found by him in his findings of fact, while pro- 
ceeding on her voyage, he did not aftirm the judgement of the dis- 
trict court without limitation to the value of the steamship as 
reduced by the subsequent stranding, under the circumstances as 
found by him. 

The libellants except to the said rulings of the judge In limiting 
the recovery to the value of the respondent’s interest 1n the steamer 
in the condition in which she and the remnants were after her 
stranding and wreck, without adding the insurance which had been 
effected, and which was realized by her owners, by reason of the 

casualty, as representing the ship. 
142 The libellauts further except to the rulings of said judge 
excluding from the libellants’ recovery the value of the in- 
surance upon said vessel and adopting the value of said steamship 
after her stranding as and for the limit of respondent’s lability, 
notwithstanding an abandonment by respondent of all interest in 
, said steamship to underwriters who had undertaken to insure all 
persons to whom said steamship might or should appertain against 
marine perils, and had further assured the risk of liability for 
collision. 
JAS. K. HILL, 
WING & SHOUDY, 
Proctors for Libellants. 
C. VAN SANTVOORD, 


Advocate and of Counsel. 
143 ExHipit “A.” 
£7 950. 


Be it known that John Jupe, or as agent, as well in his own name 
as for and in the name and names of all and every other person or 
persons to whom the same doth, may, or shall appertain, in part or 
in all, doth make assurance, and cause himself and them, and every 
of them, to be insured, lost or not lost, at and from and for and dur- 
ing the space of twelve calendar months, commencing on the 24th 
day of May, 1875, and ending on the 28d day of May, 1876, both 
days inclusive, in port and at sea, in dock and on ways, at all times 
and upon all occasions whatsoever, upon any kind of goods and 
merchandises, and also upon the body, tackle, apparel, ordnance, 
munition, artillery, boat, and other furniture, of and in the good ship 
or vessel called the “Great Western” (S.), whereof is master, under 
God, for this present voyage —, or whosoever else shall go for master in 
the said ship, or by whatsoever other name or names the said ship, 

or the master thereof, is or shall be named or called; beginning 
144 ~—stthe adventure upon the said goods and merchandise from the 
loading thereof aboard the said ship upon the said ship, &e., 
as above, with leave to tow, to be towed, and to assist vessels in all 
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situations, and to sail with or without pilots, and so shall continue 
and endure during her abode there upon the said ship, &e. 

And further, until the said ship, with all her ordnance, tackle, 
apparel, &c.,and goods and merchandise whatsoever, shall be arrived 
at as above upon the said ship, &c., until she hath moored at anchor 
twenty-four hours in good safety, and upon the goods and merchan- 
dises until the same be there discharged and safely landed. And it 
shall be lawful for the said ship, &c., in this voyage to proceed and 
sail to and touch and stay at any ports or places whatsoever and 
wheresoever, for all purposes, without prejudice to this insurance. 
The said ship, &e., goods and merchandises, &c., for so much as con- 
cerns the assured, by agreement between the assured and assurers in 
this policy, are and shall be valued at £7,950. 


On hull, materials, and furniture, &c., valued at-___ .-_--. £24 000 
SERORENOEY GHNE DOT, GE ccs cn ncnccucscsmeeeae Gee 


£54,000 


Touching the adventures and perils which we, the assurers, are 
contented to bear and to take upon us In this voyage, they are 
of the seas, men of war, fire, enemies, pirates, rovers, thieves, 


jettisons, letters of mart and countermart, surprisals, taking at 


sea, arrests, restraints and detainments of all kings, princes, and 
people of what nation, condition, or quality soever, barratry of 
the master and mariners, and of all other peri!s, losses, and 
misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises and ship, &e., or any 

part thereof. And in case of any loss or misfortune it 
145 shall be lawful to the assured, their factors, servants, and as- 

signs, to sue, labor, and travel for, in, and about the defense, 
safeguard, and recovery of the said goods and merchandises and 
ship, &c., or any part thereof, without prejudice to this insurance; 
to the charges whereof we, the assurers, will contribute each one 
according to the rate and quantity of his sum herein assured. And 
it is agreed by us, the insurers, that this writing or policy of assur- 
ance shall be of as much force and effect as the surest writing or 
policy of assurance heretofore made in Lombard street or in the 
Royal Exchange, or elsewhere in London. And so we, the assurers, 
are contented, and do hereby promise and bind ourselves, each one 
for his own part, our heirs, executors, and goods, to the assured, their 
executors, administrators, and assigns, for the true performance of 
the premises, confessing ourselves paid the consideration due unto 
us for this assurance by the assured, at and after the rate of seven 
guineas per cent. To return lls. 8d. per cent. for every 50 con- 
secutive days unexpired on cancelment, and 10s. 8d. per cent. for 
every 30 consecutive days the ship may be in port, underwriter’s 
risk still continuing. 


Collision Clause. 


Recommended by the committee for managing the affairs of Lloyds, 
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after communication with the “ Liverpool Underwriters’ Associ- 
ation” and the “Salvage Association.” 


And it is further agreed thatif the ship hereby insured shall come 
into collision with any other ship or vessel, and the insured shall in 
consequence thereof become liable to pay, and shall pay, to the persons 
interested in such other ship or vessel, or in the freight thereof, or 

in the goods or effects on board thereof, any SUln Or SUTNIS of 
146 money not exceeding the value of the ship hereby assured, 

calculated at the rate of eight pounds per ton on her regis- 
tered tonnage, we will severally pay the assured such proportion of 
three-fourths of the sum so paid as our respective subscriptions 
hereto bear to the value of the ship hereby assured, calculated at the 
rate of eight pounds per ton, or, if the value hereby declared amounts 
to a larger sum, then to such declared value; and, in cases where 
the liability of the ship has been contested with our consent in 
writing, we will also pay a like proportion of three fourth parts of 
the costs thereby incurred or paid; provided, also, that this clause 
shall in no case extend to any sum which the insured may become 
_hable to pay, or shall pay, in respect of loss of life or personal injury 
to individuals, for any cause whatsoever. 

In witness whereof, we, the assurers, have subscribed our names 
and sums assured in London, 22 May, 1875. 


N. B.—Corn, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general, or the ship be stranded. Sugar, to- 
bacco, hemp, flax, hides, and skins are warranted free from average 
under five pounds per cent.; and all other goods, also the ship and 
freight, are warranted free from average under three pounds per 
cent., unless general, or the ship be stranded. 

Running-down clause attached: Warranted free from capture, 
seizure, and detention, and the consequences of any attempt thereat. 
Average payable on each valuation as if separately insured, or on 
the whole general average payable according to foreign statement, 


ifso made up. In the event of claim under this policy, no thirds off 


new for old to be deducted. Warranted not to proceed to the Bal- 
tic, Black, or White Sea, or British North America, Halifax ex- 
cepted. 


147 £100, John W. Janson, per H. Upton, one hundred pds., 22 
May, L875. 

£100, D. Janson, per H. Upton, one hundred pds., May 22, 1875. 

£100, EK. io Ross. per H. Upton, Ohne hundred pals., 22 May, LS7». 

£150, J. G. Inglis, ) 

oe we ap | per G. Wall, one hundred and fifty pds. each, 

oe a ef) | 98 Mew 1875 

£150, G. B. Foster, | iy 

£150, E. H. Wolton, } 

£100, A. E. Secretan, per H. Secretan, one hundred pds., 22 May, 
1875. | 

£100, Henry Secretan, one hundred pds., 22 May, 1875. 

£100, og Secretan, per H. Secretan, one hundred pds., 22 May, 

875. ; 


! gel, en nl gmc 


£100, Jas. Alexander, 
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£100, L. M. Secretan, per H. Secretan, one hundred pds., 22 May, 


L875. 
‘LOO. Sts VW 2 i - 
. tanle; Hlook per T. A. Nicholls, one hundred pds. each, 
£100, Henry Green, +* 95 Mav. 1875 
td «+ ‘ * oF a2 


£100, C. E. Green, 
£100, And. Walls, one hundred pds., 22 May, 1875. 
£100, W. Walls, per A. Walls, one hundred pds., 22 May, 1875. 
£100, FE. Bagehot, per J. Maclean, one hundred pds., 22 May, 1875. 
£100, W. Bagehot, per J. Maclean, one hundred pds., 22 May, 1875. 
£100, J. F. Bland, per J. Maclean, one hundred pds., 22 May, 1875. 
£100, C. Leathley, 
£100, C. A. Hardman, | 
£100, J. Young, | 
£100, J. S. Hall, ( May, 1875. 
£100, J. Walker, | 
£100, T. Vigirs, 
£100, A. Maclean, | 
£100, J. P. Kidston, 
£100, P. Maclean, | f 
£100, Albert Gledstanes, 
May, 1875. 
148 £100, W. Lymondson, one hundred pds., 22 May, 1875. 


per P. Maclean, one hundred pds., 22 May, 
1878 », 


per W. Lymondson, one hundred pds., 22 


£100, A. W. Young, per A. W. Young, one hundred pds., 


22 May, 1875. 
£100, W. T. Young, per A. W. Young, one hundred pds., 22 May, 
1875. 
€100, A. W. Young, one hundred pds., 22 May, 1875. 
£100, Henry Burnand, ) 


£100, William Tinine, | per A. C, Burnand, one hundred pds. each, 


£100, Brand Sapte, 22 May, LS7o. 
£100, Harry Burnand, | 


£100, G. W. Holt, one hundred pads., 22 May, 1875. 


£100, Sam. P. Harper, ) 


£100. é. P. Kennard, per Perry Harper, one ‘hundred pas. each, 

£100, Sam. Harper, 22 May, 1875. 

£100, Francis Tagart, | 

£100, George Parbury, per D. 8S. Parbury, one hundred pds., 22 May, 
L875. 

£100, H. C. Cheeswright, ) 

£100, W. 'T. Miskin. per B. W. Granier, one hundred pds., 22 

£100, C. J. Northeote, { Mav, 1875. 

£100, G. C. Graves, 

£100, Wm. Redfern, 

£100, P. Vanberby], thie 

£100, E. B. Howard, per H. J. Rumbal, one hundred pds., 22 May, 
L870. 


£100, D. A. Rougemont, per V. Wintle, one hundred pds., 22 May, 


L875. 


£100, H. Rougemont, per V. Wintle, one hundred pds., 22 May, 


1875. 


os re 7“ : oe wih ‘ 
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per G. N. Cheesman, one hundred pds., 22 


) per ¢. Cocks, one hundred pds., 22 May, 


; 
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£100, A. Rougemont, per V. Wintle, one hundred pds., 22 May, 


LS75. ; 
£100, Charles Scott, one hundred pds., 22 May, 1875. 
£100, Wm. Seringeour, per C. Scott, one hundred pds., 22 May, 1875. 
£100, J. Vanner, | per J. Coles, one hundred pds. each, 22 May, 
£100, J. E. Vanner, { = 1875. 
£100, H. Brockett, 
£100, J. Bramley Moore, 
C100. Jd. A. Bramley Moore, } 
149 £100, W. W. Lodge, per Chas. Alf’d Beattie, one hundred 
uls., 22 May, 1875. 
£100, Chas. Alf’d Beattie, one hundred pds., 22 May, 1875. 
£50, A. O. Wilkinson, ) 
£50, M. Beck, 
£50, George Duncan, | 
£50, Francis Beck, 


per J.S. Corwin, one hundred 
pds. each, 22 May, 1875. 


per G. W. Beck, fifty pds. each, 22 May, 1875. 


£50, Stephen White, ) 

£50, W. B. Liddiard, | per E. Beauchamp, fifty pds. each, 22 May, 
£50, W. C. Maxweil, ( 1875 

£50, G. R. Blount. 

£50, Thos. oddington, ) 

£50, R. Davis. | per W. Boddington, fifty pds. each, 22 May, 
£50, E. P. Stringer, {| 187d. 

£50, E. Pembroke, | 


£100, J. McMarster, per W. Robertson, one hundred pds., 22 May, 


LS75. 

£100, A. Lawrence, per W. Robertson, one hundred pds., 22 May, 
L875. 

£100, R. MacLeed, per W. Robertson, one hundred pads., 22 May, 
LS75. 

£100, A. W. Bathe, per W. Robertson, one hundred pads., 22 May, 
1875. 

£100, Geo. Blundell, per W. Leggatt, one hundred pds., 22 May, 
LS7o. 

£100, J. D. Bowdillon, per W. Leggatt, one hundred pds., 22 May, 
LS75. 

£100, W. R. Winch, per W. Leggatt, one hundred pds., 22 May, 
1875. 


(Endorsed:) Settled a total loss on this policy of one hundred 
pounds per cent., without prejudice. Cr. John Jupe. 18 April, 
1S76. 


Here follows initials of the respective underwriters : 


i XHIBIT. 
£3,050. | 
Be it known that John Jupe, or as agent, as well in his 
150 own name, as for and in the name and names of all and 

every other person or persons to whom the same doth, may, 
or shall appertain, in part,or in all,doth make assurance, and cause 
himself and them,and every of them, to be insured, lost or not lest, 


[ 
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at and from, and for and during the space of twelve calender months, 
commencing on the 24th day of May, 1875, and ending on the 23d 
day of May, 1876, both days inclusive, in port and at sea, in docks 
and on ways, at all times and upon all occasions whatsoever, with 
the leave to tow, to be towed, and to assist vessels in all situations, 
and to sail with or without pilots, upon any kind of goods and 
merchandizes, and also upon the body, tackle, apparel, ordnance, 
munition, artillery, boat, and other furniture of and in the good ship 
or vessel called the Great Western (S.), whereof is master, under 
God, for this present voyage , or whosoever else shall go for 
master in the said ship, or by whatsoever other name or names the 
said ship or the master thereof is or shall be named or called, be- 
ginning the adventure upon the said goods and merchandizes from 
the loading thereof aboard the said ship, as above, upon the said 
ship, &ec., and so shall continue and endure during her abode there, 
upon the said ship, &e. And further, until the said ship, with all 
her ordnance, tackle, apparel, &c., and goods and merchandizes 
whatsoever shall be arrived at, as above, upon the said ship, &e., 
until she hath moored at anchor twenty-four hours in good safety; 
and upon the goods and merchandizes until the same be there dis- 
charged and safely landed. And it shall be lawful for the said ship, 
&ec., in this voyage, to proceed and sail to, and touch and stay at, any 
ports or places whatsoever and wheresoever for all purposes, without 
prejudice to this insurance. The said ship, &c., goods and mer- 
chandizes, &c., for so much as concerns the assured, by agreement 

between the assured and assurers in this policy, are and shall 
151 be valued at £3,050. 


On hull, materials, furniture, &e¢., valued at-.....----.--- £24,000 
“ machinery and. boilers, &c......-.-..-- <<» unmade . 10,000 


£34,000 

So valued. 

Touching the adventures and perils which we, the assurers, are 
contented to bear, and do take upon us in this voyage; they are of 
the seas, men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and counter-mart, surprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and people of what 
nation, condition, or quality soever; barratry of the master and 
mariners, and of all other perils, losses, and misfortunes that have 
or shall come to the hurt, detriment, or damage of the said goods 
and merchandizes and ship, &e., or any part thereof. And in case of 
any loss or misfortune it shall be lawful to the assured, their factors, 
servants, and assigns, to sue, labor, and travel for, in, and about the 
defence, safeguard, and recovery of the said goods and merchandizes 
and ship, &e., or any part thereof, without prejudice to this insur- 
ance; to the charges whereof we, the assurers, will contribute, each 
one according to the rate and quantity of his sum herein assured. 
And it is agreed by us, the insurers, that this writing or policy of 
assurance shall be of as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard street or in the 
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Royal Exchange or elsewhere in London. And so we, the assurers, 
are contented, and do hereby promise and bind ourselves, each one 
for his own part, our heirs, executors, and goods, to the assured, 
their executors, administrators, and assigns, for the true performance 
of the premises, confessing ourselves paid the consideration due unto 
us for this assurance by the assured at and after the rate of seven 
guineas per cent. To return 10s. Sei. per cent. for every ou 
152. consecutive days the ship may be in_ port unemployed, and 
lls. 8d. per cent. for every 30 consecutive days expired on 
cancelment and arrival. ! 
Collision Clause. 


Recommended by the committee for managing the affairs of Lloyds, 
after communication with the “Liverpool Underwriters’ Associa- 
tion” and the “Salvage Association.” 


And itis further agreed that if the ship hereby insured shall come 
into collision with any other ship or vessel, and the insured shall: in 
cohnseg uchce thereof become liable to pay, and shall pay to the per- 
sons interested in such other ship or vessel, or in the freight thereof, 


or in the goods or effects on board thereof, any sum or sums of 


money not exceeding the value of the ship hereby assured, calcu- 
lated at the rate of eight pounds per ton on her registered tonnage, 


we will severally pay the assured such proportion of three-fourths of 


the sum so paid as our respective subscriptions hereto bear to the 
value of the ship hereby assured, calculated at the rate of eight 
pounds per ton, or if the value hereby declared amounts to a larger 
sum, then to such declared value; and in cases where the lability 
of the ship has been contested with our consent in writing we will 
also pay a like proportion of three-fourths parts of the costs thereby 
incurred or paid; provided, also, that this clause shall in no case 
extend to any sum which the insured may become liable to pay or 
shall pay In respect of loss of life or personal Injury to individuals 
for any cause whatsoever. 

In witness whereof, we, the assurers, have subscribed our names 
and sums assured in London, 27th May, 1875. 


155 N. Bb.—Corn, fish, salt, fruit, flour, and seed are warranted 

free from average, unless general or the ship be stranded. 
Sugar, tobacco, hemp, flax, hides, and skins are warranted free from 
average under five pounds per cent., and all other goods, also the 
ship and freight, are warranted free from average under three pounds 
per cent., unless general or the ship be stranded. 

Running down clause attached. Warranted free from capture, 
seizure, and detention, and the consequences of any attempt thereat. 
Average payable on each valuation as if separately insured or on 
the whole. General average payable according to foreign statement 
if so made up. In the event of claim under this policy no thirds 
off new for old to be deducted. Warranted not to proceed to the 
Baltic, Black, or White seas, or British North America, Halifax 
excepted. 
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£150, H. Bowers, 

£150, C. W. Bowers, | per R. Jones, one hundred and fifty pds. each, 

£150, R. Jones, May, 1875. 

£150, M. Yeatman, 

£150, J. Dennistown, | 

£150, P. Rentoul, | per C. B. Duncomb, one hundred and fifty 

£150, A. J. Adderley, pds. each, 27 May, 1875. 

£150, W. HH. Ross, | 

£150, J.C. Andrede, 

£150, J. J. Cherry, 

£150, H. Simson, 

£100, W. Coterworth, | 

£100, L. C. Wakefield, | per P. Pudgett, one hundred pds. each, 27 

£100, D. Powell, Jr.. May, LS7o. 

£100, H. P. Powell, 

£100, Fred. Maleaish, 

£100, J. Maleaish, 

£100, W. O. Maleaish, } 

£100, Julius A. Reiss, ) 

£100, Emil Reiss, | per B. Elliott, one hundred pds. each, 2 

£100, Wm. Elliott, May, 1875. 

£100, J. Edw’d Reiss, 

rare og May, per A. P. May, one hundred pds. each, 27 
, tu. DP. hott, P Maw 197% 

£100, J. P. Law, er 


154 EXHIBIT. 


| per Fred’k G. A. Porah. one hundred and fifty 
| pds. each, 27 May, 1875. 


> ed 


per A. C. Brown, one hundred pds. each, 27 
May, 1875. 


The Globe Marine Insurance Company, Limited, London. 
No. 53971. £1,000. 


Whereas John Jupe or an agent represented to the Globe Marine 
Insurance Company, Limited, that he is interested in, or duly 
authorized as owner, agent, or otherwise, to make the insurance here- 
inafter mentioned and described with the said company, and has 
promised to pay forthwith, for the use of the said company, at the 
oftice. of the said company, the sum of seventy-three pounds ten 
shillings, as a premium or consideration at and after the rate of 
seven guineas per cent., for such insurance. 

Now this policy of insurance witnesseth that, in consideration of 
the premises and of the said sum of £75.10.0, the said Globe Insur- 
ance, Limited, do promise and agree with the said John Jupe, his 
executors, administrators, and assigns, that the said company will 
pay and make good all such losses and damages hereinafter ex- 
pressed as may happen to the subject-matter of this policy, and may 
attach to this policy, in respect to the sum of one thousand pounds 
hereby insured, which insurance is hereby declared to be upon hull, 
&e., vaiued at £34,000. In event of average no 4rd new for old to 
be deducted. General average as per foreign statement, if so made 
up. The ship or vessel called the “Great Western (S),” 
whereof is at present master, or whoever shall go for 
master of the said ship or vessel, lost or not lost, at and from and 
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for and during the space of twelve calendar months, commencing 

on the twenty-fourth day of May, 1875, and ending on the 25th day 

of May, 1876, both days inclusive. In port or at sea, in dock and 
on ways, at all times and in all places and services. Watr- 

LDo ranted not to proceed to or from the Baltic, Black, or W hite 
seas, nor British North America, Halifax excepted. 

To return 11/8 per cent. for each uncommenced month, if can- 
celled. To return 10/8 per cent. for each 30 consecutive days laid 
in port and arrival. 

And the said company promises and agrees that the insurance 
aforesaid shall commence upon the said ship at and from ——, 
and shall continue until she hath moored at anchor in good safety 
at her place of destination, and for such period afterwards, not ex- . 
ceeding twenty-four hours from such mooring, as she shall be there 
occupied in discharging her cargo. 

And it shall be lawful for the said ship or vessel to proceed to 
and sail to and touch and stay at any ports or places whatsoever in 
the course of her said voyage for all necessary purposes, without 
prejudice to this insurance. 

And touching the adventures and perils which the said company 
are made liable unto or are intended to be made liable unto by this 
insurance they are, of the seas, men-of-war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and counter-mart, surprisals, 
takings at sea, arrests, restraints, and detainments of all kings, 
princes, and people of what nation, condition, or quality soever, 
barratry of the master and mariners, and of a!l other perils, losses, 
and misfortunes that have or shall come to the hurt, detriment, or 
damage of the aforesaid subject-matter of this insurance or any part 
thereof. 

And in case of any loss or misfortune it shall be lawful to the insured, 
their factors, servants, and assigns, to sue, labour, and travel for, in 
and about the defence, safeguard, and recovery of the aforesaid sub- 
ject-matter of this insurance, or any part thereof, without prejudice 
to this insurance, the charges whereof the said company will bear 
in proportion to the sum hereby insured. And it 1s expressly de- 

clared and agreed that no acts of the insurer or Insured in 
156s recovering, saving, or preserving the property insured shall 
considered as a waiver or acceptance of abandonment. 

And it is further agreed that if the ship hereby insured shall come 
into collision with any other ship or vessel, and the insured shall 
in consequence thereof become liable to pay, and shall pay, to the 
persons interested in such other ship or vessel, or in the freight 
thereof, or in the goods or effecis on board thereof, any sum or sums 
of money pot exceeding the value of the ship hereby assured, caleu- 
lated at the rate of eight pounds per ton on her registered tonnage, 
the said company will pay the assured such proportion of three- 
fourths of the sum so paid as the sum hereby assured bears to the 
value of the said ship; and in cases where the liability of the ship 
has been contested with the consent in writing of the said company, 
the said company will also pay a like proportion of three-fourth 
parts of the costs thereby incurred or paid : provided, also. that this 
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clause shall in no case extend to any sum which the insured may 
become liable to pay or shall pay in respect of loss of life or per- 
sonal injury to individuals from any cause whatsoever. 

And it is declared and agreed that corn, fish, flour, salt, fruit, and 
seed shall be and are warranted free from average, unless general, 
or the ship be stranded, and that sugar, rum. hides, skins, hemp, 
flax, and tobacco shall be and are warranted free from average, 
under five pounds per centum; that all other goods, also the ship 
and freight, shall be and are warranted from average, under a three- 
pounds per centum, unless general, or the ship be stranded. 

Warranted free from capture, seizure, and detention, and all the 
consequences thereof or any attempt thereat, and all other conse- 
quences of hostilities. 

In witness whereof, the said company have hereunto affixed their 

common seal, this 22nd day of May, 1875. 
157 N. B.—The usual deduction of one-third of the amount of 

repairs is not made by this company in the case of ships built 
within the limits of the United Kingdom until after eighteen months 
of the date of the original register. 

(Signed) Jt JHN PARS( NS, Director. 


Examind: E. C. 


Countersigned : 
Bb. FRANCIS COBB, Seeretary,. 


EXHIBIT. 
Hou & Colonial Marine Insurance Company, Limited. 


Capital, one million pounds sterling. 
No. 107,905. £1.000. 


Whereas J. Jupe, or as agent, has represented to The Home and 
Colonial Marine Insurance Company, Limited, that he is interested 
in, or duly authorized as owner, agent, or otherwise to make the in- 
surance hereinafter mentioned and described, with the said company, 
and has promised or otherwise obliged himself to pay to the said 
company the sum of seventy-three pounds ten shillings as a premium 
or consideration at and after the rate of seven guineas per cent. for 
such insurance. 

Now, this policy of insurance witnesseth that in consideration of 
the premises and of the said sum of £73.10.0 the said company 
promises and agrees with the said J. Jupe, his executors, adminis- 
trators, and assigns, that the said company will pay and make 

good all such losses and damages hereinafter expressed as 
158 may happen to the subject-matter of this policy, and may 

attach to this policy, in respect of the sum of pounds 
hereby insured, which insurance is hereby declared to be upon : 
ina die I iS lacie tit cite eiswn srnciee senaioaiaias. | 
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£54,000 
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Average payable on each valuation as if separately insured, or on 
the whole without deduction of one-third new for old. General 
average as per foreign statement if so claimed. Running down 
clause, as attached. On the ship or vessel called the “Great West- 
ern” (S) whereof ———— is at present master, or whoever shall go 
for master of the said ship or vessel, lost or not lost, at and from 
and for and as the space of twelve calendar months, commence- 
ing on 24th May, 1875, and ending on the 25rd May, 1876, both days 
inclusive. In port and at sea, in docks and on wi ays, at all times, 
in all places, on all services, and all occasions, and In all situations. 

And the said company promises and agrees that the insurance 
aforesaid shall commence upon the said ship at and from and 
shall continue until she has moored at anchor in good safety at her 
place of destination, and for such period afterwards not exceeding 
twenty-four hours from such mooring as she shall be there occupied 
in discharging her cargo, and upon ‘the fre ight and goods or mer- 
chandise on board thereof, from the loading of the said goods or 
merchandise on board the said ship or vessel at, as above, and until 
the said goods or merchandise be discharged and safely landed at 
—, as above. 

And that it shall be lawful for the said ship or vessel to proceed 
and sail to and touch and stay at any ports or places whatsoever 
in the course of her voyage for all necessary purposes without 
prejudice to this insurance. And teuching the adventures and 

perils which the said company are made liable unto or 
159 are intended to be made liable unto by this insurance they 

are of the seas, men-of-war, fire, enemies, pirates, rovers, 
thieves, jettisons, letters of mart and countermart, surprisals, takings 
at sea, arrests, restraints, and detainments of all kings, princes, and 
people, of what nation, kingdom, or quality soever; barratry of the 
master and mariners, and of all other perils, losses, and misfortunes 
that have or shall come to the hurt, detriment, or damage of the 
aforesaid subject-matter of this insurance, or any part thereof. And, 
in case of any loss or misfortune, it shall be lawful to the insured, 
their factors, servants, and assigns, to sue, labour, and travel for, in, 
and about the defence, safeguard, and recovery of the aforesaid sub- 
ject-matter of this insurance, or any part thereof, without prejudice 
to this insurance, the charges whereof the said company will bear 
in proportion to the sum insured. And it is declared and agreed 
that corn, fish, salt, fruit, flour, and seed shall be and are warranted 
free from average unless general or the ship be stranded, and _ that 
sugar, tobacco, hemp, flax, hides, and skins shall be and are war- 
rauted free from average under five pounds per centum; thet all 
other goods, also the ship and freight, shall be and are warranted 
free from average under three pounds per centum, unless general or 
the ship be stranded. 

And it is expressly declared and agreed that no acts of the in- 
surer or insured, in recovering, saving, or preserving the property 
insured, shall be considered as a waiver or acceptance of abandon- 
ment. 

Warranted free from capture and seizure and detention and all 


JENS THOMMESSEN ET AL., &¢., VS. MARK WHITWILL. 69 


the consequences thereof, or of any attempt thereat, anything here- 
inbefore contained to the contrary notwithstanding. 


L60 Collision Clause. 


Recommended by the committee for managing the affairs of Lloyds, 
after communication with the “ Liverpool Underwriters’ Associ- 
ation” and the “Salvage Association. 


And it is further agreed, that if the ship hereby insured shall come 
into collision with any other ship or vessel, and the insured shall in 
cotiseq uence thereof become liable to pay, and shall pay, to the persons 
interested in such other ship or vessel, or in the freight thereof, over 
any sum or sums of money not exceeding the value of the ship hereby 
assured, calculated at the rate ef eight pounds per ton on her regis- 
tered tonnage, we will severally pay the assured such proportion of 
three-fourths of the sum so paid as our respective subscriptions 
hereto bear to the value of the ship hereby assured, calculated at the 
rate of eight pounds per ton, or, if the value hereby declared amounts 
to a larger sum, then to such declared value; and, in cases where 
the liability of the ship has been contested with our consent in writ- 
ing, we will also pay a like proportion of three-fourth parts of the 
costs thereby incurred or paid; provided, also, that this clause shall 
in no case extend to any sum which the insured may become liable 
to pay, or shall pay, in respect of loss of life or personal Injury to 
individuals, for any cause whatsoever. 

‘fo return 10s. 8d. per cent. for every consecutive 50 days the vessel 
may be laid up in port or in dock, the Co.’s risk continuing, and 11s. 
Sd. per cent. for each uncommenced month this policy may be can- 
celled on arrival. 

In witness whereof, the undersigned, on behalf of the said com- 
pany, have hereunto set their hands, in London, the nineteenth day 
of May, 1875. 

Examined: R. E. B. 


(Signed) JOIN SWINDELL, Director. 
Countereigned : 
(Signed) lL A. CLARK, Secretary. 
16] EXHIBIT —. 


M reantile Marine and Fire Insurance Company of South Australia. 
Incorporated by act of the Parliament of South Australia. 


Subseribed capital, £250,000, with power to increase to £1,000,000. 


‘ 


London agency, 2 and 3 Birchen Lane, E. C. 
No. 6770. £500. 


Be it known that John Jupe, or as agent, as well in his own name 
as for and in the name and names of all and every other person or per- 
sons to whom the same doth, may, or shall appertain, in part or in 
all, does make assurance and cause himself and them, and every of 
them, to be insured, lost or not lost, at and from say for and during 
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the space of twelve calendar months from the 24th day of May, 1875, 

‘ to the 25d day of May, 1876, both days inclusive, as employment 
may offer, in port and at sea, in dock and on ways, at all times and 
in all places; subject to the conditions of the collision clause, as per 
slip attached, including risk of craft to and from the ship. 

Upon any kind of goods and merchandises, and also upon the 
body, tackle, apparel, ordnance, munition, artillery, boat, and other 
! furniture of and in the good ship or vessel called the “Great West- y - 
ern” (S.), whereof is master under God for this present voyage 
, or whoever else shall go for master in the said ship, or by 
i whatsoever other name or names the said ship or master thereof is 

or shall be named or called, beginning the adventure upon 
162. =the said goods and merchandises from the loading thereof 
aboard the said ship. 

Warranted not to enter the Baltic, Black, or White seas and not 
to proceed to British North America (Halifax excepted), and so shall 
continue and endure, during her abode there, upon the said ship, 
| &e.’ And further, until the said ship, with all her ordnance, tackle, 
apparel, &c., and goods and merchandises whatsoever shall be ar- 
rived at upon the said ship, &e., until she hath moored at 
anchor twenty-four hours in good safety; and upon the goods and 
merchandises until the same be there discharged and safely landed. 
And it shall be lawful for the said ship, &c., in this voyage to pro- 
ceed and sail to, and touch and stay at, any ports or places whatso- 
ever in the course of her said voyage for all necessary purposes with- 


out prejudice to this insurance. The said ship, &c., goods and mer- 
chandises, &c., for so much as concern the assured, by agreement | 
between the assured and the said company in this policy, are and ) 
shall be rated and valued at— | 
On the hull and materials, ete., value___......-----..... £24,000 
“ © machinery and boiler oa iii: ae 
£54,000 
| In the event of any claim for loss or damage arising upon this 


policy, the same to be adjusted and paid by 

In case of damage during the voyage the agents for the said com- 
pany at the port of loading or discharge, or their constituted sur- 
veyor, must be applied to for survey, and no claim will be admitted 
without their certificate. 
| Average recoverable on each valuation separately or on the whole, 
and in the event of claim no one-third new for old to be deducted. 
General average as per foreign statement, if so made up. 

To return 10 /8 per cent. for every 50 consecutive days the vessel 

may be in port or in dock during such time being at the risk 
163 of the underwriters, and 11 _/8 per cent. for every 30 unex- 
pired days if cancelled and arrival. 

Touching the adventures and perils which the said company 
are contented to bear and do take upon them in this voyage; they 
are of the seas, men-of-war, fire, enemies, pirates, rovers, thieves, 
jettisons, letters of mart and countermart, surprisals, takings at 
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sea, arrests, restraints and detainments of all kings, princes, and 
people, of what nation, condition, or quality soever, barratry of the 
master and mariners, and of all other perils, losses, and misfortunes 
that have or shall come to the hurt, detriment, or damage of the 
said goods and merchandise, or ship, &ec., or any part thereof. And 
in case of any loss or misfortune it shall be lawful to the assured, 
their factors, servants, and assigns, to sue, labor, and travel for, in, 
and about the defense, safeguard, and recovery of the said goods and 
merchandise, or ship, &e., or any part thereof, without prejudice to 
this insurance, the charges whereof the said company will bear to 
an amount not exceeding the sum above insured, or the proportion 
which that sum bears to the real value of the subject-matter of this 
insurance; and the acts of the insured or insurer in recovering, 
saving, or preserving the property insured shall not be considered 
a waiver or acceptance of abandonment. And further, it Is agreed 
by the said company that’ this writing or policy of assurance shall 
be of as much force and effect as the surest writing or policy of 
assurance heretofore made in Lombard street, or in the Royal Ex- 
change, or elsewhere in London. And so the said company are 
contented, and hereby do bind their real and personal estate, capital 
stock, and funds to the assured, their executors, administrators, and 
assigns, for the true performance of the premises, confessing them- 
selves paid the consideration due unto them for this assurance by 
the assured at and after the rate of seven guineas per cent. 


164 Collision Clause. 


Recommended by the committee for managing the affairs of Lloyd’s, 
after communication with the “ Liverpool Underwriters’ Associa- 
tion” and the “Salvage Association.” 


And it is further agreed that if the ship hereby insured shall 
come into collision with any other ship or vessel, and the insured 
shall in consequence thereof become liable to pay, and shall pay, to 
the persons interested in such other ship or vessel, or in the freight 
thereof, or in the goods or effects on board thereof, any sum or sums 
of money not exceeding the value of the ship hereby assured, eal- 
culated at the rate of eight pounds per ton on her registered ton- 
nage, we will severally pay the assured such proportion of three- 
fourths of the sum so patd as our respective subscriptions hereto 
bear to the value of the ship hereby assured, calculated at the rate 
of eight pounds per ton, or if the value hereby declared amounts 
to a larger sum, then to such declared value, and in cases where the 
liability of the ship has been contested with our consent in writing 

we will also pay a like proportion of three- 

In the event of any fourth parts of the costs thereby incurred or 
claim for loss or dam- paid; provided, also, that this clause shall 
age arising upon this im no case extend to any sum which the 
policy thesametobead- insured may become liable to pay or shall 
justed and paid by pay in respect of loss of life or personal 

In case of damage injury to individuals for any cause what- 
during the voyage the .soever. 


12 JENS THOMMESSEN ET AL., &C., VS. MARK WHITWILL. 
agents for the said com- N. B.—Corn, fish, salt, saltpetre, fruit, 


pany at the port of flour, seed are warranted free from aver- 
loading or discharge, age unless general, or the ship be stranded, 
or their constituted sur- sunk, or burnt. Sugar, tobacco, hemp, 
veyor, must be applied flax, hides, and skins are warranted free 
to for survey, and no from average under five pounds per cent. 
claim will be admitted Wool and all other goods, also the ship 
without their certifi- and freight, are warranted free from aver- 
age under three pounds per cent. unless 
general or the ship be stranded, sunk, or 
165 burnt. Profits or commissions are warranted free from all 
average, free from claim for leakage or breakage. 

Warranted free from capture and seizure and detention, and all 
the consequences thereof, or of any attempt thereat. 

In witness whereof, and that the said company are content with 
this assurance for the sum of five hundred. pounds, the undersigned, 
Alex. Maclean & Co., being duly authorized by the directors of the 
said company, and on behalf of the said company, have hereunto 
set their hands, in London, this nineteenth day of May, one thou- 
sand eight hundred and seventy-five. 

Per pro THE MERCANTILE MARINE AND FIRE IN- 

SURANCE COMPANY OF SOUTH AUSTRALIA. 
(Signed) ALEX. MACLEAN & CO.. 


Agents in London. 


cate. 


Examined: H. M. 
EXHIBIT —. 


£S5VU. 


Be it known that John Jupe, or as agent, as well in his own name 
as for and, in the names of all and every other person or persons to 
whom the same doth, may, or shall appertain, in part or in all, doth 
make assurance, and cause himself and them, and every of them, to 
be insured, lost or not lost, at and from and for and during the space 
of twelve callendar months, commencing on the 24th day of May, 
1875, and ending on the 23d day of May, 1876, both days inclusive, 

in port and at sea, In docks and on ways, at all times and 
166 upon all occasions whatsoever, upon any kind of goods and 

merchandises, and also upon the body, tackle, apparel, ord- 
nance, munition, artillery, boat, and other furniture of and in the 
good ship or vessel called the Great Western (S.), whereof is master, 
under God, for this present voyage —., or whosoever else shal] go for 
master in the said ship, or by whatsoever name or names the said 
ship, or the master thereof, is or shall be named or called ; beginning 
the adventure upon the said goods and merchandises from the load- 
ing thereof aboard the said ship, upon the said ship, &c., as above, 
with leave to tow, to be towed, and to assist vessels in all situations, 
and to sail with or without pilots, and so shall continue and endure 
during her abode there upon the said ship, &e. 

And further, until the said ship, with all her ordnance, tackle, 
apparel, &c., and goods and merchandises whatsoever shall be ar- 


~~ 
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rived at —, as above upon the said ship, &c., until shé hath moored 
at anchor twenty-four hours in good safety, and upon the goods and 
merchandises, until the same be there discharged and safely landed. 
And it shall be lawful for the said ship, &c., in this voyage to pro- 
ceed and sail to and touch and stay at any ports or places whatso- 
ever and wheresoever for all purposes, without prejudice to this in- 
surance. The said ship, &¢., goods and merchandises, &c., for so 
much as concerns the assured, by agreement between the assured 
and assurers in this policy, are and shall be valued at £800. 


On Hull, materials, and furniture, &c., valued at-...-__-- £24,000 
MACHINGETY ANG DOCG. ccncsana sama we sini iediaimeaaiiiaipaieiadats nn 


£34,000 


Touching the adventures and perils which we, the assurers, are 
contented to bear, and do take upon us in this voyage; they are 
of seas, men-of-war, fire, enemies, pirates, rovers, thieves, 
167 —_jettisons, letters of mart and counter mart, surprisals, takings 
at sea, arrests, restraints, and detainments of all kings, princes, 
and people of what nation, condition, or quality soever, barratry of 
the master and mariners, and of all perils, losses, and misfortunes 
that have or shall come to the hurt, detriment, or damage of the 
said goods and merchandises and ship, &c., or any part thereof. 
And in case of loss or misfortune it shall be lawful to the assured, 
their factors, servants, and assigns, to sue, labor, and travel for, in, 
and about the defence, safeguard, and recovery of the said goods 
and merchandises and ship, &e., or any part thereof, without preju- 
dice to this insurance; to the charges whereof, we, the assurers, will 
contribute, each one according to the rate and quantity of his sum 
herein assured. And it is agreed by us, the insurers, that this writ- 
ing or policy of assurance shall be of as much force and effect 
as the surest writing or policy of assurance heretofore made in 
Lombard street, or in the Royal Exchange, or elsewhere in London. 
And so we, the assurers,.are contented, and do hereby promise and 
bind ourselves, each one for his own part, our heirs, executors, and 
goods, to the assured, their executors, administrators, and assigns, 
for the true performance of the premises, confessing ourselves paid 
the consideration due unto us for this assurance, by the.assured, at 
and after the rate of seven guineas per cent. ‘To return 11s. 8d. per 
cent. for every 30 consecutive days unexpired on cancellment and 
10s. 8d. per cent. for every 50 consecutive days the ship may be in 
port, underwriters’ risk still continuing. 


Collision Clause. 


Recommended by the committee for managing the affairs of Lloyd’s, 
after communication with the “ Liverpool Underwriters’ Associa- 
tion” and the “ Salvage Association.” 


168 And it is further agreed that if the ship hereby insured 
shall come into collision with any other ship or vessel, and 
10—636 
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the insured shall in consequence thereof become liable to pay, and 
shall pay, to the persons in such other ship or vessel, or in the 
freight thereof, or in the goods or effects on board thereof, any sum 
or sums of money not exceeding the value of the ship hereby as- 
sured, calculated at the rate of cight pounds per ton on her regis- 
tered tonn: ize, we will severally pay the assured such proportion of 
three-fourths of the sum so paid as our respective subscriptions 
hereto bear to the value of the ship hereby assured, calculated at 
the rate of eight pounds per ton, or if the value hereby declared 
amounts to a larger sum, then to such declared value; and in cases 
where the liability of the ship has been contested with our consent 
in writing, we will also pay a like proportion of three-fourth parts 
of the costs thereby incurred or paid; provided, also, that this clause 
shall in no case extend to any sum which the insured may become 


liable to pay or shall pay in respect of loss of life or personal injury’ 


to individuals for any cause whatsoever. 

In witness whereof, we, the assurers, have subscribed our names 
ant sums assured, in London, 22 May, 1875. 

N. B.—Corn, fish, salt, fruit, flour, and seed are warranted free from 
average, unless general, or the ship be stranded. Sugar, tobacco, 
hemp, flax, hides, and skins are warranted free from average, under 
five pounds per cent., and all other goods, also the ship and freight, 
are warranted free from average under three pounds per cent., un- 
less general, or the ship be stranded. 

Running down clause attached. Warranted free from capture, 
seizure, and detention, and the consequences of any attempt thereat. 

Average payable on each valuation as if separately insured or 
169 on the whole. General average payable according to foreign 

statement, if so made up. In the event of claim under this 
policy no thirds off new for old to be deducted; warranted not to 
proceed to the Baltic, Black, or White seas or British North Amer- 
lea, Halifax excepted. 

£800, Hartley’s Association. 


(Original policy missing.) 
EXHIBIT —. 
£3,000. 
Be it known that John Jupe, or as agent, aswell in his own name 
as for and in the name and names of all and every other person or 
persons to whom the same doth, may, or shall, appertain, in peo or 


in all, doth make assurance, and cause himself and them, and every 
of them, to be insured, lost or not lost, at and from, say, for and dur- 


ing the space of twelve calendar months, commencing at noon of - 


the twenty-fourth day of May, 1875, and ending at noon of the 
twenty-fourth day of May, 1876, as employment may offer, in port 


and at sea, in docks and on ways, at all times and places, and on all 


services; upon any kind of goods and merchandizes, and also upon 
the body, tackle, apparel, ordnance, munition, artillery, boat, and 
other furniture of and in the good ship or vessel called the “Great 


ie 
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Western” (S.), whereof is master, under God, for this present voyage, 
or whosoever else shall go for master in the said ship, or by 
whatsoever other name or names the said ship, or the master there- 
of,is or shall be named or called, beginning the adventure upon the 
said goods and merchandizes from the loading thereof aboard the 
said ship, as above, say, on hull and materials, &c., machinery and 
boilers, &c. Average on each valuation payable separately or on 

the whole, including collision clause, upon the said ship, 
170 ~=&e., and so shall continue and endure during her abode there, 

upon the said ship, &c. And further, until the said ship, 
with all her ordnance, tackle, apparel, &c., and goods and merchan- 
dizes whatsoever shall be arrived at as above, general average pay- 
able as per foreign statement, if required. In event of claim no 
one-third new for old to be deducted upon the said ship, &e., until 
she hath moored at anchor twenty-four hours in good safety, and 
upon the goods and merchandizes until the same be there discharged 
and safely landed; and it shall be lawful for the said ship, &e., in 
this voyage to proceed and sail to, and touch and stay at, any ports 
or places whatsoever and wheresoever, with leave: to sail with or 
without pilots, and to tow and assist vessels in all situations, and to 
be towed, without prejudice to this insurance; the said ship, &e., 
goods, and merchandizes, &c., for so much as concerns the assured, 
by agreement between the assured and assurers in this policy, are 
and shall be valued at— 


Sy Os. wer shissiiny stnnilaiiiaianiinaing tat ennin marrs cnn eseatinicaiaaiais £24,000 
PREY, OD ccirmiitinitinamesnemnanendnansly ssid 


£54,000 


Touching the adventures and perils which we, the assurers, are 
contented to bear, and do take, upon us in this voyage—they are of 
the seas, men-of-war, fire, enemies, pirates, rovers, thieves, Jettisons, 
letters of mart and counter-mart, surprisals, takings at sea, arrests, 
restraints, and detainments of all kings, princes, and people of what 
nation, condition, or quality soever, barratry of master and mariners, 
and all other perils, losses, and misfortunes that have, or shall have 
come, to the hurt, detriment, or damage of the said goods and mer- 
chandize and ship, Xc., or any part thereof; and in case of any loss 
or misfortune, it shall be lawful to the assured, their factors, ser- 

vants, and assigns to sue, labour, and travel for, in, and about 
171 the defence, safeguard, and recovery of the said goods and 

merchandizes and ship, &ec., or any part thereof, without 
prejudice to this insurance; to the charges whereof we, the assurers, 
will contribute, each one according to the rate and quantity of his 
sum herein assured. And it is agreed by us, the insurers, that this 
writing or policy of assurance shall be of as much force and effect 
as the surest writing or policy of assurance heretofore made in Lom- 
bard street, or in the Royal Exchange, or elsewhere in London. 
And so we, the assurers, are contented, and do hereby promise and 
bind ourselves, each one for his own part, our heirs, executors, and 
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goods, to the assured, their executors, administrators, and assigns for 
the true performance of the premises, confessing ourselves paid the 
consideration due unto us for this assurance by the assured at and 
after the rate of six and one-half guineas percent. ‘To return 9s. 9d. 
per cent. for every period of thirty consecutive days laid up in port 
or in dock, during such periods being at the risk of underwriters, 
and 10s. 10d. per cent. for every period of thirty uncommenced days 
if policy be cancelled and arrived. 


In witness whereof, we, the assurers, have subscribed our names 
and sums assured, in Glasgow, 13 May, 1875. 


N. B.—Corn, fish, salt, fruit, flour,and seed are warranted free 
from average, unless general, or the ship be stranded. Sugar, to- 
bacco, hemp, flax, hides, and skins are warranted free from average, 
under five pounds per cent.; and all other goods, also the ship and 
freight, are warranted free from average under three pounds per 
cent., unless general, or the ship be stranded. 

Warranted not to enter the Baltic, Black, or White seas; not to 
proceed to British North America, Halifax excepted. 

Warranted free from capture, seizure, detention, and all conse- 

quences of hostilities. 
172 And we further agree that if theship hereby assured shall come 

into collision with any other ship or vessel, and the assured shall 
in consequence thereof be found liable to pay,and pay any sums not 
exceeding the value of the ship hereby assured, in respect of injury to 
such other ship or vessel itself, or to the goods or effects on board thereof, 
or for loss of freight then being earned by such other ship or vessel, 
we will severally pay the assured such proportion of three-fourth 
parts of said sums as our respective subscriptions hereto bear to the 
value of the ship hereby assured. 

GLASGOW, June 28th, 1875. 

The risk under this policy is now declared to commence and date 

from 24th May, 1875, ending 25d May, 1876, both days inclusive. 


Walter Birrell : 
A. Lyle, one hundred pounds. 
A. Lyle, Jr., one hundred pounds. 
A. P. Lyle, one hundred pounds. 
C. Lyle, one hundred pounds. 
W. P. Lyle, one hundred pounds. 


Thomas Low, for— 
J. J. Wingate, fifty pounds. 
J.A. Wylie, fifty pounds. 
H. H. Galloway, fifty pounds. 
A. Maxwell, fifty pounds. 
Rob’t Frazer, fifty pounds. 
Thos. Low, fifty pounds. 
Awl. A rrol, fifty pounds. 
G. 5. MacLethun, fifty pounds. 
M. G. Wilson, fifty pounds. 
P. Walker, fifty pounds. 


~ 
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£500. 


Joseph Murison, for— 
5S. Thomson, fifty pounds. 
175 ~—dJ. Rose, fifty pounds. 

T. Reid, fifty pounds. 
A. Reitul, fifty pounds. 
P. Dougall, fifty pounds. 
A. Dennistown, fifty pounds. 
Kh. A. Thomson, fifty pounds. 
A. J. Adderley, fifty pounds. 
T. D. Findlay, fifty pounds. 
R. Rintul, Jr., fifty pounds. 
G. Thomson, fifty pounds. 
R. Robinson, fifty pounds. 
W. Jeffrey, fifty pounds. 
J. Bamatyne, fifty pounds. 
J. Alexander, fifty pounds. 
N. Bamatyne, fifty pounds. 
T. Corbett, fifty pounds. 
A. G. Corbett, fifty pounds. 
W. Allison, fifty pounds. 
J. Findlay, fifty pounds. 
R. Kidston, fifty pounds. 
C. B. H. Rethwisch, fifty pounds. 
J. Murison (s), fifty pounds. 
A. W. Singleton, fifty pounds. 
J. EK. Dunn, fifty pounds. 
D. MeBrayne, fifty pounds. 
D). Greig, fifty pounds. 
W. G. Harvey, fifty pounds. 
A. Watt, fifty pounds. 
A. Greenless, fifty pounds. 
J. Murison (s), fifty pounds. 
J. 5S. Thomson, fifty pounds. 
James Reid, fifty pounds. 
J. Parker, fifty pounds. 
J. E. Swan, fifty pounds. 
W. R. Crombie, fifty pounds. 
I’. G. Swan, fifty pounds. 
John Reid, fifty pounds. 
H. A. Swan, fifty pounds. 
J. Athya, fifty pounds. 


174 EXHIBIT —. 
£15,700. 


Be it known that John Jupe, or.as agent, as well in his own name, 
as for and in the name and names of all and every other person or 
persons, to whom the same doth, may, or shall appertain, in part, or 
in all, doth make assurance, and cause himself and them and every 
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of them to be insured, lost or not lost, at and from, say for and dur- 
ing the space of twelve calendar months, commencing on the 
twenty-sixth day of July, 1875, and ending on the twenty-fifth day 

f July, 1876, both days inclusive, as employment may offer in port 
st at sea, in docks and on ways, at all times and places, and on all 
services. Upon any kinds of goods and merchandises, and also 
upon the body, tackle, apparel, ordnance, munition, artillery, boat, 
and other furniture, of and in the good ship or vessel called the 
“Great Western ” (8.), whereof is master, under God, for this present 
vovage, or whosoever else shall go for master in the said ship, or 
by whatsoever other name or names the said ship, or the master 
thereof, is or shall be named or called, beginning the adventure 
upon the said goods and merchandise from the loading thereof aboard 
the said ship, upon the said ship, &c., as above. 

Say on hull and materials, &c., machinery and _ boilers, &c., aver- 
age on each valuation payable separately or on the whole. Inelud- 
ing collision clause, and so shall continue and endure during her 
abdde there, upon the said ship, &c. And further until the said ship, 
with all her ordnance, tackle, apparel, &c., and goods and merchan- 
dise whatsoever shall be arrived at as above, general average pay- 
able as per foreign statement if required upon the said ship, &e., 
until she hath moored at anchor twe nty-four hours in good safety ; 
and upon the goods and merchandises until the same be there dlis- 

chi arged and safely landed. And it shall be lawful for the 
175 ~—s said ship, &c., in this voyage to proceed and sail to, and 

stay at any ports or places whatsoever, or wheresoever, with 
leave to sail with or without pilots, and to tow and assist vessels in 
all situations, and to be towed without prejudice to this insurance. 
The said ship, &e., goods and merchandises, &e., for so much as con- 
cerns the assured, by agreement between the assured and assurers 
in this policy, are and shall be valued at 


ili smn liimiaatie ual £24,000 
IT chin chansons aieneitin seikisiitlahan dies bamnen glib sh iisanaliiaiaeiialials 10,000 
£34,000 


Touching the adventures and perils which we, the assurers, are 


contended to bear, and to take upon us in this voyage; they are of 


seas, men of war, fire, enemies, pirates, rovers, thieves, Jjettisons, 
letters of mart and counter-mart, surprisals, taking at sea, arrests, 
restraints, and detauinments of all kings, princes, and people of what 
nation, condition, or quality soever; barratry of the masters and 
mariners, and of all other perils, losses, and misfortunes, that have, 
or shall come to the hurt, detriment or damage of the said goods 
and merchandises and ships, &e., or any part thereof. And in case 
of any loss or misfortune, it shall be lawful to the assur ‘d, their 
‘factors, servants, and assigns, to sue, labor, and travel for, In and 
about the defense, safeguard, and recovery of the said goods and 
merchandise and ships, &e., or any part thereof, without prejudice 
to this insurance; to the charges whereof we, the : assurers, will con- 
tribute, each one according to the rate and quantity of his sum herein 


a a ————— 
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assured. And it is agreed by us, the insurers, that this writing of 
policy of assurance shall be of as much force and effect as the surest 
writing or policy of assurance heretofore made in Lombard street, or 
in the Royal Exchange, or elsewhere in London. And so we, the 

assurers, are contented, and du hereby promise and bind 
176 ~~ ourselves, each one for his own part, our heirs, executors, and 

goods, to the assured, their executors, administrators, and as- 
signs for the true performance of the premises, confessing our- 
selves paid the consideration due unto us for this assurance, by 
the assured, at and after the rate of six and one-half guineas per 
cent. ‘To return 9s. 9d. per cent. for every period of thirty consecu- 
tive days laid up in port or in dock during such period, being at risk 
of underwriters, and 10s, 10d. per cent. for every period of thirty un- 
commenced days, if poliey be cancelled and arrival. 

And we further agree that if the ship hereby assured shall come 
into collision with any other ship or vessel, and the insured shall in 
consequence thereof be found liable to pay, and — pay, any sums, 
not exeeding the value of the ship hereby assured in respect of in- 
jury, to such other ship or vessel itself, or to the goods and effects 
on board thereof, or for loss of freight then being earned by such 
other ship or vessel, we will severally pay the assured such propor- 
tion of three-fourths parts of said sums as our respective subscriptions 
hereto bear to the value of the ship hereby assured. 

In witness whereof, we, the assurers, have subscribed our names 
and sums assured in Glasgow, 24 July, 1875. 


N. B.—Corn, fish, salt, fruit, flour, and seed are wafranted free 
from average, unless general or the ship be stranded. Sugar, tobacco, 
hemp, flax, hides, and skins are warranted free from average, under 
five pounds per cent., and all other goods, also the ship and freight, 
are warranted free from average under three pounds per cent., unless 
general or the ship be stranded. 

Warranted not to enter the Baltic, Black, or White seas, nor to 

proceed to British North America, Halifax excepted. War- 
177 ~—iranted free from capture, seizure, and detentions, and all con- 
sequences of hostilities. 


Walter Burrell for— 
Walter Berrie, one hundred pound-. 
James Wingate, one hundred pounds. 
H. McCulloch, seventy-five pounds. 
A. G. Robinson, fifty pounds. 
M. G. Gibson, seventy-five pounds, 
W. Malcolmson, seventy-five pounds. 
I’. Malcolmson, seventy-five pounds. 
J. P. Kidston, seventy-five pounds. 
G. I. Kidston, seventy-five pounds. 
L.. Potter, seventy-five pounds. 
A. Mitchell, seventy-five pounds. 
I. A. Burrell, seventy-five pounds. 
W. Ferrier Kerr, seventy-five pounds. 
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W. Kidston, seventy-five pounds. 

P. Rintoul, one hundred pounds. 

I. Wingate (s), seventy-five pounds. 

W. Burrell (s), seventy-five pounds. 

G. Brymner, seventy-five pounds. 

H. I. Watson, seventy-five pounds. 

T. H. Watson, seventy-five pounds. 

R. Curle, one hundred pounds. 

R. R. Grout, seventy-five pounds. 

A. Kidd, seventy-five pounds. 

R. G. Somerville, one hundred pounds. 

I. Arthur, one hundred pounds. 

J. Aieken, one hundred pounds. 

J. Gibburn, one hundred pounds. 

G. McFarlane, seventy-five pounds. 

I. A. Mapier, seventy-five pounds. 

J. Wilson, seventy-five pounds. 

A. McLean, one hundred pounds. 

A. Rentoul, Jr., one hundred pounds. 

J. Steel, one hundred pounds. 

R. H Steel, one hundred pounds. 

J. D. MeIntyre, one hundred pounds. 
A. M. Mitchell, seventy-five pounds. 
H. H. Burrell, seventy-five pounds. 
J. Hendry, seventy-five pounds. 

A. Furguson, seventy-five pounds. 

W. Letham, seventy-five pounds. 

A. R. Orr, seventy-five pounds. 

J. M. Hutcheson, seventy-five pounds. 

R. Watt, seventy-five pounds. 

G. R. Wilson, seventy-five pounds. 

R. L. Alston, seventy-five pounds. 

J. Ferguson, seventy-five pounds. 

A. A. Laird, fifty pounds. 

J. P. Kidston (s), one hundred pounds. 

Bb. W. Burrell, seventy-five pounds. 

W. b. Britgate, seventy-five pounds. 

£4125. 


Geo. Duck for— 


J. J. Muirhead, seventy-five pounds. 
Self, seventy-five pounds. 

R. Gillan, seventy-five pounds. 

C. M. E. Schmitz, seventy-five pounds. 
R. Henderson, seventy-five pounds. 

J. Hendrie, seventy-five pounds. 

D. McDonald, seventy-five pounds. 
John Henderson, seventy-five pounds. 


LEO, 
William Burrell for— 


W. Burrell, one hundred pounds. 
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D. McCowen, one hundred pounds. 
A. Smith, one hundred pounds. 
F. R. Read, seventy-five pounds. 
hk. B. Brown, seventy-five pounds. 
R. Young, seventy-five pounds. 
J. B. Kidston, seventy-five pounds. 
Rh. Ker, seventy-five pounds. 
W. Ker, seventy-five pounds. 
H. Bolton, seventy-five pounds. 
J. R. Reid, seventy-five pounds. 
D. McCowen (3), one hundred pounds. 
J. G. Smith, one hundred pounds. 
H. Watson, seventy-five pounds. 
W. H. Bolton, seventy-five pounds. 
J. McCredie, seventy-five pounds. 
W. A. Arrol, seventy-five pounds. 
J. H. Carmichael, seventy-five pounds. 
IH. Hunter, seventy-five pounds. 
J. Young, Jr., seventy-five pounds. 
R. Little, seventy-five pounds. 
R. Shankland, seventy-five pounds. 
J. Roxburgh, seventy-five pounds. 
G. W. Clark, seventy-five pounds. 
A. D. Lennon, seventy-five pounds. 
J. McClure, seventy-five pounds. 
H. Boyd, seventy-five pounds. 
A. Arrol, seventy-five pounds. 
W. L. BacBrayne, fifty pounds. 
J. B. Sheriff, seventy-five pounds. 
J. Kidsten, fifty pounds. 
T. Carmichael, seventy-five pounds. 
T. Prentice, seventy-five pounds. 
J. Black, seventy-five pounds. 
J. Clark, fifty pounds. 
G. Yamger, seventy-five pounds. 
J. Morton, fifty pounds. 
T. Skinner, fifty pounds. 
L.. Gow, fifty pounds. 
J. McGregor, fifty pounds. 
J. Rt. Ray, fifty pounds. 
W. E. Borrell, fifty pounds. 
D. McCaven, Jr., seventy-five pounds. 


£5,200. 
John P. Paton for— 


J. Cowan, one hundred pounds. 
C. Cowan, one hundred pounds. 
W. Maclean, one hundred pounds. 
J. P. Paton, fifty pounds. 
J. Knox, fifty pounds. 
J. D. Berrills, one hundred pounds. 
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180 W. P. Ker, one hundred pounds, 
J. R. Ker, fifty pounds. 
ID. Crawford, fifty pounds. 
G. G. Boirrell, fiftv pounds. 
£70. 


Thomas Low for— 


John H. Watt, seventy-five pounds. 
John Wilson, seventy-five pounds. 
W. Houston, seventy-five pounds. 
Hugh Watt, seventy-five pounds. 
Wm. Wylie, seventy-five pounds. 

A. A. Ferguson, seveuty-five pounds. 
R. Robin, seventy-five pounds. 

W. MacLellan, seventy-five pounds. 
Wm. Walls, seventy-five pounds. 


Wim. Wyllie, Jr., seventy-five pounds. 


R. Robin (s), seventy-five pounds. 
Jas. Scott, seventy-five pounds. 
Jas. A. Steel, seventy-five pounds. 
R. Robin (s), seventy-five pounds. 
R. Osborne, seventy-five pounds. 
John Wylie, seventy-five pounds. 
G. M. Blair, seventy-five pounds. 
H. Miller, seventy-five pounds. 
Thos. Steel, seventy-five pounds. 
Henry Heps, seventy-five pounds. 
Jas. Wilson, seventy-five pounds. 
Al. Blair, seventy-five pounds. 
H. Alexander, seventy-five pounds. 
J. L. White, fifty pounds. 
G. H. Pagan, fifty pounds. 
Robt. Spiers, fifty pounds. 
Jas. Blair, fifty pounds. 
John Heys, fifty pounds. 
H. E. Alexander, fifty pounds. 
J. L. Mackie, fifty pounds. 
John Brown, fifty pounds. 
T. Wharrie, fifty pounds. 

£2,250. 


181 R. Bennett Browne for— 


R. B. Browne, seventy-five pounds. 
W. Easton, seventy-five pounds. 
H. L. Seligman, seventy-five pounds. 
J. Lemmant, seventy-five pounds. 
W. Young, seventy-five pounds. 
W. Stirling, seventy-five pounds. 
A. Barmatyne, seventy-five pounds. 
W. Alston, seventy-five pounds. 
A. Turnbull, seventy-five pounds. 
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G. Lamb, seventy-five pounds. 
J.S. Maxwell, fifty pounds. 

C. H. Seligman, fifty pounds, 
Thos. Maxwell, fifty pounds. 
G. W. Rainey, fifty pounds. 
R. Knox, Jr., fifty pounds. 

W. Jameson, fifty pounds. — 
S. Maephail, fifty pounds. 

J. Cealiehash, fifty pounds. 
G. Martin, fifty pounds. 

John Crum, fifty pounds. 

T. Watson, fifty pounds. 

G. Watson, fifty pounds. 

R. Mewharrie, fifty pounds. 

G. B. Foster, fifty pounds. 

A. Clapperton, fifty pounds.— £1,500. 


W. J. Dickie for— 


A. Thompson, twenty-five pounds. 

G. N. Gray, twenty-five pounds, 

J. Austine, twenty-five pounds. 

W. MacLellan, Jr., twenty-five pounds. 

D. MacLellan, twenty-five pounds. 

G. M. Blair, twenty-five pounds. 

M. Thomson, twenty-five pounds. 

G. A. Thomson, twenty-five pounds. 

J. Thomson, twenty-five pounds. 

J. D. Thomson, twenty-five pounds. 
J. Watson, twenty-five pounds. 
J. Watson, Jr., twenty-five pounds. 
J. Bunten, twenty-five pounds. 

J. Menzies, twenty-five pounds. 

J. Wright, twenty-five pounds. 

H. Kirkwood, twenty-five pounds. 

J. Bishop, twenty-five pounds. 

S. F. Simpson, twenty-five pounds. 

G. Hutchison, twenty-five pounds. 

W.S. Steel, twenty-five pounds. 

J. MeMillan, twenty pounds. 

J. MeMillan, Jr., twenty pounds. 

R. MeMillan, twenty pounds. 

W. G. Wright, twenty pounds. 

C. Connell, twenty pounds. 

A. Melville, twenty pounds. 

J. R. Menzies, twenty pounds. 

J. R. Thomson, twenty pounds. 

G. P. Thomson, twenty pounds. 

J. Andersen, twenty pounds.— £700. 


Joseph J. Morrison for— 


S. Thomson, twenty-five pounds. 
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J. Rose, twenty-five pounds. 

| T. Reid, twenty-five pounds. 

a P. Dorgale, twenty-five pounds. 

| A. Rintoul, twenty-five pounds. 
A. Dennistoun, twenty-five pounds. 
R. A. Thomson, twenty-five pounds. 
A. J. Adderley, twenty-five pounds. 
D. T. Findlay, twenty-five pounds. 
R. Rintoul, Jr., twenty-five pounds. 

| G. Thomson, twenty-five pounds. 
|| R. Robinson, twenty-five pounds. 

| W. Jeffrey, twenty-five pounds. 

a J. Barmatyne, twenty-five pounds. 

ie J. Alexander, twenty-five pounds. 

N. Barmatyne, twenty-five pounds. 

J. Corbett, twenty-five pounds. 

i A. G. Corbett, twenty-five pounds. 

| | W. Allison, twenty-five pounds. 

| 183 J. Findley, twenty-five pounds. 

R. Kidstone, twenty-five pounds. 

C. B. H. Rethwisech, twenty-five pounds. | 

J. Morrison, twenty-five pounds. 

A. W. Singleton, twenty-five pounds. 

J. E. Dunn, twenty-five pounds. 

D. WeBryne, twenty-five pounds. 


ee aed 
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I D. Greig, twenty-five pounds. | " 

i W. G. Harvey, twenty-five pounds. | 
| W. Watt, twenty-five pounds. 

| A. Greenless, twenty-five pounds. 


J. Morrison (s), twenty-five pounds. 

A. Dennistoun (s), twenty-five pounds. 
H. Thomson, twenty-five pounds. 

J. Reed, twenty-five pounds. 

J. Parker, twenty-five pounds. 

W. R. Crombie, twenty-five pounds. | 
John Reid, twenty-five pounds. 
H. A. Swan, twenty-five pounds. | 
| 3 J. Athya, twenty-five pounds. 

1 | A. Thomson, twenty-five pounds. 

| J. Darling, twenty-five pounds. | 
| £1,070. | 


a J. B. MacBrayne for— 


Peter Clouston, fiftv pounds. 
J. B. MacBrayne, fifty pounds. 
J. Alexander, fifty pounds. 
A. Russell, fifty pounds. 

Jas. Raeburn, fifty pounds. 
Alex. Ewing, fifty pounds. 
Rob’t Barclay, fifty pounds. 
John Thomson, fifty pounds. 
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H. B. Price, fifty pounds. 
Jas. Thomson, fifty pounds. 
John Orr Ewing, fifty pounds. 
Wm. Millar, fifty pounds. 
J. King, fifty pounds. 
J. Reid, fifty pounds. 
A. Parker, fifty pounds. 
R. Rintoul, fifty pounds. 
Ist Wm. Just, fifty pounds. 
H. Robertson, fifty pounds. 
J’s Readman, fifty pounds. 
Rob’t Steel, fifty pounds. 
Rob’t Steel, Jr., fifty pounds. 
J. P. Kidston, fifty pounds. 
R. Rintoul, fifty pounds. 
Lawe Robertson, Jr., fifty pounds. 
Jas. Brown, fifty pounds. 
Chas. Duncan, fifty pounds. 
Thos. Bromlie, fifty pounds. 
Geo. Lammie, twenty-five pounds. 
Rob’t Strang, twenty-five pounds. 
H. Reddie, fifty pounds. 
Wm. Russel, twenty-five pounds. 
Peter C. Bullock, twenty-five pounds. 
£1,900. 


EXHIBIT. 
£1,000. 

Be it known that Jolin Jupe, or as agent, as well in his own name 
as for and in the name and names of all and every other person or 
persons In whom the same doth, may, or shall appertain, in part, 
or in all, doth make assurance, and cause himself and them, and 
every of them, to be insured, lost or not, at and from . And 
for and during the space of twelve calendar months, commencing 


on the 19th day of February, 1876, and ending on the 18th day of 


February, 1877, both days inclusive, in port and at sea, in docks and 
on ways, at all times and upon all occasions whatsoever. With 
leave to tow, to be towed, and to assist vessels in all situations, and 
to sail with or without a pilot. Upon any kind of goods and mer- 
chandizes, and also upon the body, tackle, apparel, ordnance, muni- 
tion, artillery, boat,and other furniture, of and in the good ship 
185 ~—s or vessel called the “Great Western” (S.), whereof is master, 
under God, for this present voyage —, or whosoever else shall 
go for master in the said ship, or by whatsoever other name or names 
the said ship, or the master thereof, isor shall be named or called; 
beginning the adventure upon the said goods and merchandise from 
the loading thereof aboard the said ship, as above, general average, 
payable according to foreign statement if so made up, upon the said 
ship, &c., and so shall continue and endure during her abode there 
upon the said ship, &e. 
And further, until the said ship, with all her ordnance, tackle, 
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apparel, &c.,and goods and merchandise whatsoever, shall be arrived 
at as above, including all risk incidental to steam navigation 
upon the said ship, &e., until she hath moored at anchor twenty- 
four hours in ee safety, and upon the goods and merchandises 
until the same be there discharged and safely landed. And it 
shall be lawful for the said ship, &c., in this voyage to proceed and 
sail to and touch and stay at any ports or places whatsoever and 
wheresoever, for all purposes, collision and average clauses attached, 
without prejudice to this insurance. The said ship, &c., goods and 
merchandises, &c., for so much as concerns the assured, by agreement 
between the assured and assurers in this policy, are and shall be 
valued at £1,000. 


On hull, materials, and furniture, &c., valued at-..- ..---. £24,000 
a sch ihalsanadidreninigiadiiinibininaer hapibinin 10,000 
£34,000 


So valued. 


Warranted free from capture, seizure, and detention, and the con- 
sequences of any attempt thereof. 
Touching the adventures and perils which we, the assurers, are 
contented to bear and to take upon us in this voyage, they are 
of the seas, men of war, fire, enemies, pirates, rovers, thieves, 
186 _—jettisons, letters of mart and counter-mart, surprisals, taking 
at sea, arrests, restraints and detainments of all kings, princes, 
and people of what nation, condition, or quality soever; barratry 
of the master and mariners, and of all other perils, losses, and 
misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandises and ship, &e., or any 
art thereof. And in case of any loss or misfortune it shall 
ve lawful to the assured, their factors, servants, and assigns, to 
sue, labor, and travel for, in, and about the defense, safeguard, 
and recovery of the said goods and merchandises and ship, €e., 
or any part thereof, without prejudice to this insurance; to the 
charges whereof we, the assurers, will contribute each one accord- 
ing to the rate and quantity of his sum herein assured. And 
it is agreed by us, the insurers, that this writing or policy of assur- 
ance shall be of as much force and effect as the surest writing or 
policy of assurance heretofore made in Lombard street or in the 
Royal Exchange, or elsewhere in London. And so we, the assurers, 
are contented, and do he reby promise and bind ourselves, each one 
for his own part, our heirs, executors, and goods, to the assured, their 
executors, administrators, and assigns, for the true performance of 
the premises, confessing ourselves paid the consideration due unto 
us for this assurance by the assured, at and after the rate of seven 
To return Ils. 8d. per cent. for every 30 con- 
secutive days the vessel may be in port, underwriters’ risk still con- 
tinuing ; 
pired or cancelment. 
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Average Clauses. 


Steamers up to one year old: In case of average no thirds to be 
deducted exe _ off painting or coating of vesse Ps bottom. 
Up to three years old: In case of average no thirds to be deducted 
except of boilers, woodwork, sails, ropes, &c., and painting or coat- 
ing of vessel’s bottom. 
‘1S7 Up to six years old: In case of average, one-sixth to be de- 


ducted off repairs to hull and machinery, and one-third off 


boilers, woodwork, sails, ropes, &c., and painting or coating of ves- 
sel’s bottom. 

No painting or coating of vessel’s bottom to be allowed if the 
same has not been painted within six months previous to average. 


Collision Clause. 


Recommended by the committee for managing the affairs of Lloyds, 
after communication with the “ Liverpool Underwriters’ Associ- 
ation” and the “Salvage Association.” 

And it is further agreed thatif the ship hereby insured shall come 
into collision with any other ship or vessel, and the insured shall in 
consequence thereof become liable to pay, and shall pay, to the persons 
interested in such other ship or vessel, in the freight thereof, on 


in the goods or effects on board thereof, any sum or sums of 


money not exceeding the value of the ship hereby assured, 
calculated at the rate of eight pounds per ton on her regis- 


tered tonnage, we will severally pay the assured such proportion of 


three-fourths of the sum so paid as our respective. subscriptions 
hereto bear to the value of the ship hereby assured, calculated at the 
rate of eight pounds per ton, or, if the value hereby declared amounts 
to a larger sum, then to such declared value; and, in cases where 
the liability of the ship has been contested with our consent in 
writing, we will also pay a like proportion of three fourth parts of 
the costs thereby incurred or paid; provided, also, that this clause 
shall in no case extend to any sum which the insured may become 
liable to pay, or shall pay, in respect of loss of life or personal injury 
to individuals, for any cause whatsoever. 

In witness whereof, we, the assurers, have subscribed our 
188 names and sums assured in London, 16 Feb’y, 1876. 


N. B.—Corn, fish, salt, fruit, flour, and seed are warranted free 
from average, unless general, or the ship be stranded. Sugar, to- 
bacco, hemp, flax, hides, and skins are warranted free from average 
under five pounds per cent.; and all other goods, also the ship and 
freight, are warranted free from average under three pounds per 
cent., unless general, or the ship be stranded. Warranted not to 
proceed to the Baltic, Black, or White Seas, or British North America, 
(Halifax excepted,) nor to any port in the Gulf of Mexico or River 
St. Lawrence, nor through the Suez Canal. 


£100, E. Saunders, 


£100, |. Crosfield, 
£100, T. W. Stephens, } 


\ per H. Crosfield, one hund. pds., 16 Feb’y 
1876. 
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£50, 1. Birchoff, 

£50, A. Berwick, 

£50, Wm. Kessler, 

£50, Geo. Kissel, 

£100, A. T. Burrows, one hundred pds., 16 Feb’y, 1876. 

£150, W. H. Budgett, per. J. Rawlins, one hd. and fifty pds., 16 
Keb’y, 1876. 

£100, W. Varmer, | per J. Rawlins, one hd. pds. each, 16 Feb’y, 

£100, Hy. Rawlins, { 1876. 

£50, I. C. Ambrede, per. D. W. Earle, fifty pds., 16 Feb’y, 1876. 


per C. Blogg, fifty pds., 16 Feb’y, 1876. 


189 And inasmuch as the said several matters produced and 

given in evidence on the trial in the said circuit court, and 
by the counsel for said libellants objected and- insisted on, and the 
said exceptions do not otherwise appear, the counsel for said libel- 
lants has prepared and caused this bill of exceptions to be settled 
as a record thereof, according to the form and statute in such case 
made and provided and the course and practice of the court, and to 
be signed and ordered on file by the judge. 

SAM'L BLATCHFORD, 
Circuit Judge. 


We have compared the foregoing. with the proposed bill of excep- 
tions and amendments as settled and believe the same to be cor- 
rectly engrossed. 


FOSTER & THOMSON. 


Endorsed: Bill of exceptions. Filed August 11, 1883. 


190 ~=©Cireuit Court of the United States for the Eastern District of 


New York. 


Jens THOMMESSEN and Jutius Smitru, Libellants, 
against 
Mark WHITWILL, impleaded with Jonn Dor, Respondent. 


Please to take notice that the libellants above named, Jens Thom- 
messen and Julius Smith, appeal to the Supreme Court of the United 
States from so much of the final decree of the circuit court of the 
United States for the eastern district of New York, entered in the 
above-entitled action on the third day of August, 1883, as reverses 
the decree of the district court herein instead of affirming the same, 

and from so much of said decree of the circuit court as limits 
191 the liability of the respondent, Mark Whitwill, to an amount 

less than the damage sustained by the libellants by reason of 
the collision in the pleadings mentioned, and from so much of said 
decree as limits the liability of the respondent to the value of the 
steamship as reduced by the standing while proceeding on her voy- 
age after recovery from the collision in the sloodiiee mentioned, and 
from so much of said decree in the adjudication of the liability of 
the respondent to be limited to the value of his interest in the 
steamer in the condition in which she and the remnants of her were 
after her stranding and wreck, and that he is liable in this suit to 
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respond for such value as excludes in the ascertaining of such value 
the amount of the insurance effected on the steamship covering the 

diminution of the value and damages from the stranding 
192 realized by her owners thereon, and from so much of said de- 

cree as awards costs against the libellants. 

New York, August 4th, 1883. 
JAS. K. HILL, 
Proctor for Libellant. 


To B. Lixcotn Benpict, Esq., 
Clerk of the U. S. Cir. C’t, East’n Dist. of N. Y. 


Foster and THomson, Esq’rs, 
Proctors for Respondents. 


Endorsed: Notice of appeal. Filed August 11th, 1885. 


193 Cireuit Court of the United States for the Eastern District of 
New York. 


Jens THOMMESSEN and Jutius Samira, Libellants & Appellants, 
v8. 
Mark WuHirtwILt, impl’d with Jonn Dor, Respondent. 


To the Honorable the Supreme Court of the United States: 

The appeal of Jens Thommessen and Julius Smith, owners of the 
Norwegian bark Daphne, libellants and appellants herein, respect- 
fully showeth : 

That on or about the 27th day of March, 1576, the libellants and 
appellants above named, on behalf of themselves and of the owners 
of the cargo laden on board said bark, exhibited their libel in the 
district court of the United States for the eastern district of New 
York against Mark Whitwill and John Doe in a cause of collision, 

civil and maritime, for the recovery of damages to the sum 
194 of twenty thousand dollars, alleged to have been sustained 

by them to the bark Daphne by her collision with the steam- 
ship Great Western, owned by the above-named Mark Whitwill and 
John Doe, on the night of March 24, 1876; and upon the issuing of 
process against said respondents the steamship Cornwall was at- 
tached, and that thereafter the respondent Mark Whitwill appeared 
and bonded the steamship so attached, and entered into stipulations 
and filed his answer to said libel, in which he alleged that said col- 
lision occurred solely through the carelessness and negligence of 
those on said bark Daphne; that if the libellants’ claim should be 
established against the respondent in said action the liability of said 
respondent would be limited to the amount or value of his interest 
in the said steamer Great Western and her freight upon the voyage 
during which such collision occurred, and that said respondent's 

interest in said steamer and freight was of no value whatever. 
195 That afterwards, and on or about the 16th day of April, 

1877, the said cause came on to be tried and heard before the 
Honorable Charles L. Benedict, judge of the said district court, upon 
the allegations and proofs adduced by the respective parties upon 
12-—-636 
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the issues raised by the respondent in his said answer; that during 
such trial a motion was made and heard on the part of the respund- 
ent for leave to amend his answer by inserting at the end of the 
seventh article thereof the words, “and he hereby surrenders the 
same to the libellants,” which motion said judge granted, subject to 
the objection of the libellants; that the said judge having advised 
upon the allegations and proofs adduced by the respective parties 
upon the issues raised by the respondent in his said answer as 
amended, did, on er about the 28th day of March, 1878, make an 
interlocutory decree, bearing date that day, that the libellants re- 
cover of the respondent their damages sustained by said collision, 
and referring it to a commissioner of said court to ascertain the 
amount thereof. 
That afterwards, and on or about the 21st day of Febru- 
196 ary, 1881, a final decree was made and pronounced therein 
by said district court by which, among other things, it was 
adjudged that the libellants recover from said respondent the sum 
of $21,917.85, being the amount of their damages sustained by said 
collision, with interest, together with their costs. 

That thereafter said responde nt, Mark Whitwill, appealed from 
such final decreé to the circuit court of the United States for the 
eastern district of New York, and the said cause was removed there- 
from into the said circuit court, and there tried anew, upon the 25th 
day of May, 1522, before the Honorable Samuel Blatchford, Asso- 
ciate Justice of the Supreme Court of the United States, sitting as 
circuit justice in the said circuit, upon the pleadings, depositions, 
testimony, and proofs taken in the district court, and the further 
proofs on the behalf of the respondent, Mark Whitwill, taken in 
said circuit court, and on certain proposed findings of fact and 

conclusions of law, submitted by the respective parties, 
197 and such proceedings were had in the said circuit court; 

that afterwards the said justice filed certain findings of fact 
and conclusions of law, together with an opinion in writing, in 
which findings of fact said justice, among other things, found that 
the libellants sustained damages by said collision as allowed in said 
district court, and that the value of said steamship after said col- 
lision was from $140,000 to $150,000; that, by a cause in no way 
connected with said collision, said steamship subsequently stranded, 
and that an abandonment of said steamship was thereafter made to 
underwriters, who paid to the owners thereof the sum of £34,000, 
and that the value of said steamship after her stranding was 
$1,796.14, and as conclusions of law, on the facts as found by him, 
as follows: 

“First. The steamer was wholly in fault for the collision, and the 
bark was not in fault. 

“Second. The liability of the respondent on this suit is 

198 limited to the value of his interest in the steamer in the con- 
dition in which she and the remnants of her were after her 
stranding and wreck, and he is liable in this suit to respond for 
such value, which, on the present proof, is the sum of $1,796.14, and 
for nothing more.” 
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That exceptions were taken by the libellants, as contained in their 
bill of exceptions, as allowed by the said justice; and afterwards, 
and on the 3d day of August, 1883, a final decree was made and 
entered, wherein and whereby it was, among other things, decreed 
and adjudged that the liability of said respondent, Mark Whitwill, 
to the libellants in this cause is limited to the value of the respond- 
ent’s interest in the steamship Great Western in the condition in 
which said vessel and the remnants of her were after her stranding 
and wreck, and that the libellants recover of said respondent the 
sum of $1,796.14, being the value of respondent’s said interest in 

said steamship as aforesaid, together with interest thereon 
199 ~=6from March 23d, 1876, amounting to $776.83, with the fur- 

ther sum of $762.62, the costs of said libellants in the district 
court aforesaid, making in all the sum of $3,335.59; and that the 
aforesaid decree of the district court, so far as it awarded to the 
libellants any sum in excess of said amount of $3,335.59, be in all 
things reversed, and that the respondent, Mark Whitwill, recover of 
the libellants his costs in said circuit court, amounting as taxed to 
the sum of $1,093.85. 

And these libellants and appellants are advised and insist that 
the said decree is erroneous, inasmuch as the said deeree of the dis- 
trict court should not have boen reversed, but should have been in 
all things confirmed, and that the liability of said respondent, Mark 
Whitwill, should not have been limited to an amount less than the 
damages sustained by the libellants by reason of said collision, and 
inasmuch as the said decree limits the liability of the respondent to 

to the value of the steamship, as reduced by the stranding 


200 ~—s while grepese. on her voyage, after recovery from the colh- 
sion in the pleadings mentioned, and for that in ascertaining 


the value, as reduced by the stranding, it excluded the amount of 
the insurance effected on the steamship, covering the diminution of 
value and damage from the stranding, which was realized by her 
owners thereon. 

And these libellants and appellants hereby appeal to the Supreme 
Court of the United States from so much of the said decree of the 
circuit court as reverses the said decree of the district court, instead 
of affirming the same; and from so much of said decree of the cir- 
cuit court as limits the liability of said respondent to an amount less 
than the damage sustained by the libellant by reason of said colh- 
sion; and from so much of said decree as limits the lability of the 
respondent to the value of the steamship, as reduced by the strand- 

ing while proceeding on her voyage, after recovery from the 
201 collision in the pleadings mentioned; and from so much of 

said decree, in the adjudication of the liability of the respond- 
ent, to be limited to the value of his interest in the steamer in the 
condition in which she and the remnants of her were after her 
stranding and wreck, and that he is liable in this suit so respond 
for such value as excludes in the ascertaining of such value the 
amount of the insurance effected on the steamship, covering the 
diminution of the value and damages from the stranding realized 
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by her owners thereon; and from so much of said decree as awards 
costs against said libellants. 

And these libellants and appellants and appellants respectfully 
ray that said decree of said circuit court, and the pleadings, find- 
ings of fact, conclusions of law, the bill of exceptions, exhibits, and 
proceedings in said cause or matter may be sent to the Supreme 
Court of the United States without delay, and that the said Supreme 

Court will proceed to hear the said cause, and that the said 
202 = decree of the said circuit court may be reversed, and that a 

mandate may be issued to said circuit court, directing that 
the said decree be reversed, and that the decree of the district court 
be affirmed, or that such other decree may be made as to the said 
Supreme Court shall seem fit. 

Dated New York, August 3d, 1853. 

JAMES K. HILL, 
Proctor for Libellants, Appellants. 


The foregoing appeal is allowed. 
August 8th, 1883. SAML BLATCHFORD, 


Circuit Judge . 
Endorsed: Petition of appeal. Filed August 11, 1885. 
203 Bond for Costs. 


Circuit Court of the United States of America for the Eastern 
District of New York-in the Second Circuit. 


JENS THOMMESSEN and JuLius Sairu, Libellants and Appellants, 
Us. 


Mark WHITWILL, impleaded with Jonn Dor, Respondent. 


Know all men by these presents, That we, Christian Tobias and 
Ehler Osterholt, are held and firmly bound unto the above-named 
Mark Whitwill in the sum of two thousand seven hundred dollars, 
to be paid to the said Mark Whitwill, for the payment of which, 
well and truly to be made, we bind ourselves, and each of us, our 
and each of our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Sealed with our seals, and dated the third day of August, in the 
year of our Lord one thousand eight hundred and eighty-three. 


Whereas the above-named Jens Thommessen and Julius Smith 
have prosecuted an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-entitled suit by 
the circuit court of the United States for the eastern district of New 
York. 

Now, therefore, the condition of this obligation is such, that if the 
above-named Jens Thommessen and Julius Smith ‘shall prosecute 


their appeal to effect, and answer all dainages and costs if they fail, 


to make their appeal good, then this obligation shall be void; other- 
wise the same shall be and remain in full force and virtue. 

C. TOBIAS. 

EHLER OSTERHOLT. 
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Sealed and delivered, and taken and acknowledged, this 6th day 
of August, 1883, before me. ) 
[u. s.] CHAS. MURRAY, 
Notary Public, Kings & N. Y. Co. 


20 | UNITED STATES OF AMERICA. ) 
Southern District of New York, 88: 
City and County of New York, } 


C. Tobias and Ehler Osterholt, being duly sworn, depose and say, 
and each for himself says, that he is worth the sum of six thousand 
dollars over and above his just debts and liabilities. 

, HLER OSTERHOLT. 
TOBLAS. 


Sworn to, this 6th day of August, A. D. 1885, before me. 
CHAS. MURRAY, 
Notary Public, Kings & N. Y. Co. 


The foregoing bond is approved. 
August 8th, 1885. 
SAM] BLATCHFORD, 
Circuit Justice. 


| Endorsed: | Vol. ——, page U.S. circuit court. Jens Thom- 
messen and Julius Smith vs. Mark Whitwill, impl'd with John Doe 
Bond for costs on appeal. Jas. K. Hill, libellants’ proctor, 45, 47 
William St., New York city. Filed this 11th day of August, 1883. 
Sureties approved Aug., 1883. Foster & Thomson. 


205  Unirep States oF AMERICA, | 
Eastern District of New York, \ ™ 

I, B. Lincoln Benedict, clerk of the United States circuit court for 
the eastern district of New York, in the second circuit, do hereby 
certify that the foregoing pages, numbered from one to two hundred 
and four, inclusively, contain a true and complete transcript of the 
record and proceedings had in said court in the case of Jens Thom- 
messen and Julius Smith, libellants and appellees, vs. Mark Whit- 
will, impleaded with John Doe, composing the firm of Mark Whit- 
will & Co., of Bristol, England, owners of the steamship “ Great 
Western,” respondent and appellant, as the same remain of record 
and on file in said office. 

In testimony whereof, I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in the eastern district 
of New York, in said circuit, this 29th day of September, A. D. 1885, 
and of the Independence of the said United States the one hundred 
[and] eighth. 

og B. LINCOLN BENEDICT, Clerf. 


206 By the Honorable Samuel Blatchford, Associate Justice of 
the Supreme Court of the United States. 

To Mark WHITWILL, impleaded with Joun Dor, respondent: 

Whereas the libellants, Jens Thommessen and Julius Smith, have 
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lately appealed to the Supreme Court of the United States from a 
decree lately rendered in the circuit court of the United States for 
the eastern district of New York, made in favor of you, the said 
Mark Whitwill, respondent, stating that the said decree is erroneous, 
and praying that the same be reversed, and have filed the security 
requirec by law: ; 

Now, therefore, you are hereby cited to appear before the said Su- 
preme Court, at the city of Washington, in the District of Columbia, 
on the second Monday of October next, to do and receive what may 
appertain to justice to be done in the premises. 

Given under my hand the eighth day of August, in the year one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States the one hundred and eighth. 

SAML BLATCHFORD, 


Circuit Justice. 


207 | Endorsed :| Court of the United States. Jens Thommes- 
sen and Julius Smith, libellants and appellants, against Mark 
Whitwill, impleaded with John Doe, respondent. Citation. Jas. 
K. Hill, proctor for libellants & appellants. Service of copy of the 
within citation is hereby admitted. N. Y., September 4, 1885. 
Porter & Thomson. 
Kkndorsed on cover: E. New York C. C. U. S.. No. 636. Jens 


Thommessen and Julius Smith, owners of the Norwegian bark 
“ Daphne,” appellants, vs. Mark Whitwill. Filed 5th October, 1883. 


JENS THOMMESSEN AND JULIUS SMITH, OWNERS 
OF THE NORWEGIAN BARK “DAPHNE,” 
Libellants and Appellants, 


Us. 


MARK WHITWILL, 
Respondent and Appellee. 


BRIEF AND POINTS OF THE APPELLANTS. 


JAS, K. HILL, WING & SHOUDY, 
Proctors for J. THOMMESBEN ET AL., 
Tibellants and Appellants. 


C. VAN SANTVOORD, 
HARRINGTON PUTNAM, 
Of Counsel. 


a ee ne he) A chi haneE 


‘yf JENS THOMMESSEN ET AL., &¢., VS. MARK WHITWILL. 


lately appealed to the Supreme Court of the United States from a 
decree lately rendered in the eirecult court of the United States for 
the eastern district of New York, made in favor of you, the said 
Mark Whitwill, respondent, stating that the said decree Is Crrohneous, 
and praying that the same be reversed, and have filed the security 


required by law: 

Now, therefore, you ire hereby cited to appear before the said Su- 
preme Court, at the city of Washington, in the District of Columbia, 
on the second Monday of October next, to do and receive what may 
appertain to justice to be done in the premises, 

Given under my hand the eighth day of August, in the year one 
thousand eight hundred and eighty-three, and of the Independence 
of the United States the one hundred and eighth. , 

SAM L BLATCHFORD, 


(Cireuit Justice. 


207 [ Endorsed : | Court of the Unite d States, Jens Thommes- 
sen and Julius Smith, libellants and appellants, against Mark 
Whitwill, impleaded with John Doe, respondent. Citation. — Jas. 
. Hill, proctor for libellants X appellants. Service of COPY of the 
within citation is hereby admitted. N. Y., September 4, 1885. 
Porter & ‘Thomson. 
kndorsed on cover: E. New York C. C. U. S. No. 636. Jens 
Thommessen and Julius Smith, owners of the Norwegian bark 
a: Dapline,” appellants, vs. Mark Whitwill. Filed Sth October, LSS:5. 


U.S. Supreme Court, 
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JENS THOMMESSEN AND JULIUS SMITH, OWNERS 
OF THE NORWEGIAN BARK “DAPHNE,” 
Libellants and Appellants, 


MARK WHITWILL, 
Respondent and Appellee. 


BRIEF AND POINTS OF THE APPELLANTS. 
JAS, K. HILL, WING & SHOUDY, 


Proctors for J. THOMMESSEN ET AL., 
Libellants and Appellants. 


C. VAN SANTVOORD, 
HARRINGTON PUTNAM, 
Of Counsel. 
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JENS THOMMESSEN AND JULIUS 
SMITH, owners of the Norwe- 
gian Bark, **Daphne,”’ 
Libellants and Appellants, 


MARK WHITWELL, 
Respondent and Appellee. 


BRIEF AND POINTS OF THE APPELLANTS. 


Statement of the Case. 


I.—This is an appeal tothe Supreme Court, by the above 
named libellants from a decree of the Circuit Court for the 
Eastern District of New York,which was made on an appeal 
to said Circuit Court by the above-named respondent from 
the decree of the District Court for the Eastern District of 
New York, which it reversed, making a new decree less 
favorable to the libellants, 


2 


Beet) Reference is made for their contents to the interlocutory 
Pa mo decree of the District Court of 28th March, 1878, and the 
Sees final decree of that Court of the 2ist day of February, 


1881, on pages of the printed Record, 23, 24. 

To the decree of the Circuit Court, 3d August, 1883, on 
pages 32, 35. 
i To the findings of fact and conclusions of law by the 
ed presiding justice at the Circuit Court, dated and filed on 


or about 25th July, 1882, on pages 41 to 44. 


There is a misprint in the statement of damages 
sustained by the libellant at $7,023.44; it should be 
$17,023.44. See the decree in the District Court, on 
7 p. 24 of the Record. Opinion of C. J., p. 55. 
es The word condition in 7/a/ics in the next sentence 
| should be collision. 


* 
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> And to the notice and petition of appeal of libellants 
| to this Court for the grounds and extent of the appeal. 

é {1.—The action in the District Court was a cause of | 
| damage brought by the libellants Jens Thommessen and 

Julius Smith, of Arendal, Norway, the owners of the bark 

3 Daphne, her tackle, &c., which, while on a voyage from 
| Baltimore, Maryland, to Marseilles, France, with a cargo 
of crude petroleum oil, was,on the night of March 24th 
and 25th, 1876, run into by the British steamship Great 


Western, on a voyage from Gibraltar to New York, against 
Mark Whitwell and others, of Bristol, England, the owners 
of the steamship. 


The collision was on the high seas, one hundred and ~ 
seventy-five to one hundred and eighty miles from Sandy 
Hook, and about one hundred and fifty miles from the 
beach near Fire Island. 


The I'bellants, as owners of the bark, in behalf of them- 
selves and of the owners of the cargo, of which they were 
common carriers, filed a libel 7x personam in the United 
States District Court for the Eastern District of New York, 
on the 27th March, 1876, against Mark Whitwell and John 


3 


Doe, comprising the firm of Mark Whitwell & Co., of 
Bristol, England, owners of the steamship Great Western, | 
in a cause of collision, civil and maritime, for the recovery 
of the damages to the bark, and the loss and damage to 
her cargo from the collision, caused as alleged, in the libel, 
wholly by the carelessness and negligence of those in 
charge of said steamship Great Western. 


And in their libel they prayed that process, in due form 
of law, might issue against the respondents, and that they 
be compelled to appear and answer the allegations of the 
libel, and in case they cannot be found, that their goods 
and chattels and property to the amount sued for be at- 
tached, and that the respondents be compelled to pay the 
libellants’ claim, with costs 


Under process with clause of foreign attachment, the 
Marshal attached the steamship Cornwall, as property of 
the respondents, and thereafter on the 29th March, 1876, 
Foster & Thomson, proctors for respondents, Mark Whit- 
well put in a general appearance for him, and stipulations 
for costs in this suit in the sum of $250, conditioned that 
the respondent above-named and others shall pay all costs 
and expenses which shall be awarded against them by the 
final decree of this Court, or upon an appeal to the Appel- 
late Court, and for value to the sum of $25,000, condi- 
tioned that if the stipulators shall at any time upon the 
interlocutory or final order or decree of said District Court, 
or of any Appellate Court; and upon notice of such order 
or decree to Foster & Thomson, Esqs., proctors for respon- 
dents, abide by and pay the money awarded by the final 
decree rendered by the Court or the Appellate Court, if 
any appeal intervene, then this stipulation to be void; 
otherwise to remain in full force and virtue, were entered 
into on the respondent’s behalf, and thereupon the steam- 
ship Cornwall was released from the Marshal’s custody 
upon payment of his fees. 

See pages 3 to 6. 


A motion noticed for 13th December, 1876, on behalf of 
the respondents for an order that the Court decline to en- 
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tertain jurisdiction of the action, and that the libel be dis- 
missed, by reason of such refusal to entertain jurisdiction, 
was denied. 

The papers on the motion from fol. 15, on p. 7, into p. 14. 

Opinion of Benedict, J., on the motion, pages 14, 17; 
reported 9 Ben., 115. 

Decree, p. 17. 


As the decision on this motion is not brought by appeal 
to this Court by respondent, the points presented and 
authorities cited on the part of libellants in opposition to 
the motion are here omitted. 


III.--The respondent filed his answer 25th November, 
1876, and in the seventh article claimed a limited liability, 
and raised an issue on the extent of it. 

On the trial in the District Court April 19, 1877, the 
pleadings having been read, respondent’s counsel moved 
to amend the answer by adding at the close of the seventh 
article the words: ‘‘and hereby surrenders the same to 
the libellants. 

This proposed amendment was allowed by the District 
Judge, subject to objection. 

As amended the seventh article reads as follows: 


SEVENTH.—( November 25, 1876.) He alleges, upon infor- 
mation and belief, that if the matters alleged in said libel 
be true, and the libellants claim for damages resulting to 
said bark or her cargo or both, from the alleged collision 
shall be established herein against this respondent, the 
liability of this respondent therefor is limited to the amount 
or value of his interest in the said steamer Great Western 
and her freight upon the voyage during which said col- 
lision occurred, and this respondent’s said interest in said 
steamer and freight is of no value whatever (April 19th, 
1877). 

And he hereby surrenders the same. 

It appearing upon the proofs in the District Court (on 
which as to this the findings in the Circuit Court are pre- 
dicated) that the value of the steamship at the time of the 
collision with the Daphne, whether ascertained by refer- 
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ence to her condition before the collision or to her condi- 
tion after the collision, and before a subsequent stranding, 
not growing out of or connected with the collision was 
from $140,000 to $150,000, sums largely in excess of the 
damages claimed by the libellant. 

And further, that after the collision, while prosecuting 
her voyage and before reaching New York the steamship 
was stranded and wrecked on the coast of Long Island, 
on the beach near Fire Island Lighthouse, on Long Island, 
at a distance off from the place of collision of about one 
hundred and fifty miles, from a canse in no way growing 
out of or connected with said collision, and not directly 
from any peril of the sea, but by the careless navigation 
and fault of the persons in charge of her; whereby she 
was greatly deteriorated and reduced in value to an 
amount less than the libellants’ claim for damages. 

The libellants’ counsel contended that the extent of the 
ship owners’ liability was to be determined by the limita- 
tion in the United States statute, and that in this action 
the limitation in that statute to an amount ascertained by 
reference to the value of the steamship and her freight 
pending at the time of the collision or when the cause of 
action accrued (such value in this case being largely in 
excess of the libellants’ claim for damages from the col- 
lision, Whether ascertained by reference to her condition 
before or as left by the collision), excluded any limitation 
to the value of the ship as reduced by the subsequent 
casualty to the ship. 

The respondent’s counsel contended that the United 
State statute was not applicable where both parties are 
foreigners,and the collision on the high seas out of the juris- 
diction of the United States, and that the extent of the 
limitation was to be determined by the rule of the general 
maritime law. The Judge held that it was to be deter- 
mined by the rule of the general maritime law; and he 
held upon French authorities cited that to meet the re- 
quirements of that law of an abandonment, that the 
tender of a surrender as in the amendment to the answer 
was sufficient, and was not too late in time provided the 
right to abandon had not been lost. The Judge, quoting 
from a book on the practice in French Maritime Courts, 
said: 
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‘* As to the form of surrender the law has made no pro- 
vision. It may be made by declaration before a notary 
signified to the creditor, or by a simple notice sent by an 
officer (Exploit d’hussier),or even on the plea made by the 
owner to defeat the action constituted against him. (Des 
Capitaines, Maitres des Patrons by Eloy and Guinand, p. 


722.) 


The Judge found, however, a fatal difficulty for the de- 
fendants, viz.: that when he made this tender he had no 
interest in the vessel to abandon. The undisputed evidence 
being that in April 1, 1876, after the filing of the libel in 
this cause and before the filing of the answer, the vessel 
(there was no freight) was sold by the defendant and then 
passed into the possession and ownership of other parties, 

See the opinion of the District Judge in the 
record, March 25, 1578. 


After disposing of the question of claim to limited lia- 
bility under the general maritime law as found in the 
French books, the District Judge pronounced for the libel- | 
lants upon the pleadings and proofs, as in the decree of 
February 21st, 1881, that the libellants, Jens Thomessen and 
Julius Smith, do recover herein against the respondent, Mark 
Whitwell, the sum of seventeen thousand twenty-three 
dollars and forty-four cents ($17,023.44), with interest on 
fourteen thousand, three hundred and seventy-four dollars 
and forty-four cents ($14,374.44) from May 6, 1876, to date 
of this decree, amounting to four thousand one hundred 
and thirty-one dollars and seventy-nine cents ($4,131.79), 
and seven hundred and sixty-two ,;%, dollars costs as 
taxed, making together the sum of twenty-one thousand 
nine hundred and seventeen -*,5, dollars. 


LV.—ExXCEPTIONS ON THE TRIAL. 


First.—On the trial in the Circuit Court, on the 25th 
May, 1882, on the appeal by the respondent from the 
decree of the District Court, the counsel for the libellants 
read the libel; the counsel for respondent, Mark Whitwell, 
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read his answer filed in the District Court November 285, 
1876. 

And upon said counsel proposing to read on the trial in 
the Circuit Court the amendment to the answer allowed 
against the objection of libellants’ counsel by the District 
Judge on the trial in the District Court, by adding, at the 
close of the seventh article, the words, ‘‘and he hereby 
surrenders the same to the libellants,” the libellants’ 
counsel again objected that the same was unauthorized, 
inadmissible and irrelevant for the purpose proposed of 
limiting the liability of the respondents, and also for that, 
if otherwise admissible, it was not seasonably made. 

The objections were overruled by the judge, and the 
answer was ordered to be so amended; and the libellants 
excepted to this his ruling and order, Bill of Exceptions, 
p. o4. 


Second Exception.—-The respondent, Mark Whitwell, 
on the trial in the District Court, April 19, 1877, tendered 
to the libellants in open Court a paper executed by said 
respondent by his duly authorized agent, and the execu- 
tion of which was duly ratified by said respondent, of 
which the following was a copy, and asked the Court to 
note that fact, and put said paper in evidence, subject to 
objection then taken by libellants’ counsel: 


Know all men by these presents, that I, Mark Whitwell, 
of Bristol, England, heretofore part owner of the steam- 
ship Great Western, do hereby surrender to Jens Thom- 
messen and Julius Smith, of Arendal, Norway, owners of 
the bark Daphne, all my interest in the said steamship 
Great Western and her freight, as of the date of March 
25, 1876. 


In witness whereof, | have hereto set my hand this 19th 
day of April, 1877. 
‘MARK WHITWELL, 
By W. D. Moraan, 
Agent. 
In presence of 
CHARLES F. WELLS, 
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City and County of New York, ss.: 

On this 19th day of April, 1877, before me personally 
came William D. Morgan, to me known, and known to 
me to be the same _ person described in and who executed 
the foregoing instrument as the agent of Mark Whitwell, 
therein named, and to me known to be such agent; and 
he to me acknowledged that he executed such instrument, 
as and for the act and deed of the said Mark Whitwell. 

CHARLES FE’, WELLS, 
Notary Public, 
New York. 


The respondents’ counsel offering to read this evidence 
on the trial in the Circuit Court, and again tendering the 
said paper in open Court to the libellants, the libellants’ 
counsel objected thereto as inadmissible, insufficient and 
irrelevant for any purpose of limiting the liability of 
respondents, and also for that, if relevant for any such 
purpose, the same was not seasonably made. 

The judge overruled the objection and allowed the same 
to be read in evidence, and the counsel for libellants ex- 
cepted to his so ruling. 

The libellants submitted proposed findings of fact and 
conclusions of law as set forth in the Bill of Exceptions 
(from fol. 73 on page 37 to fol. 80 on page 41). 

And thereafter the judge, and on or about the 25th July, 
made and filed the following findings of fact and 


188? 


vant, 


conclusions of law. 


In this case I find the following facts: 

The bark Daphne, of Arendal, Norway, where she was 
built, left Baltimore Maryland, in good condition on the 
18th of March, 1876, with a cargo of crude petroleum in 
barrels, bound to Marseilles, France, and passed out to sea 
on the 20th of March. On the 25th of March, from 20 to 
30 minutes after midnight the Daphne was run into. by 
the British Steamship Great Western bound from Gibraltar 
to New York, with a cargo of merchandise. 

The place of collision was on the high seas 175 to 180 
miles from Sandy Hook, and about 150 miles from the 
beach near Fire Island Light-House on Long Island. The 
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weather at and before the time of the collision was fine. 
The night was dark, but there was no difficulty i@ seeing 
lights at a great distance on the water. The wind was 
about east-southeast. The course of the Daphne was be- 
tween northeast and northeast half north. She was sailing 
by the wind on her starboard tack, and had the usual 
regulation lights, green on her starboard side, and red on 
her port side, properly placed and burning brightly, and 
was keeping a good lookout. 

The white masthead light of the steamship was seen from 
the bark at about 11 o’clock P.M., at a distance off, as esti- 
mated of about 12 miles, and about 4 points on the bark’s 
starboard, and weather bow, and afterwards the steam- 
ship’s red light was seen from the bark. 

From the time of the first observation by the bark of 
the white light of the steamer, the bark, with all her sails 
set except the main royal and gaff topsail, was kept on her 
course northeast to northeast half north, sailing by the 
wind, making about six miles an hour, and without any 
change of her course, by the action of her helm, until the 
steamer was coming into her, and was within a distance 
off of about two of her lengths, and angling a little from 
aft of the bark toward the bark’s bow, as on a port helm 
when an order was given to the wheelsman of the bark to 
keep off, and the bark had fallen off a litthe when she was 
struck by the stem of the steamship aft of her fore-rigging 
on her starboard side, the steamship cutting into the star- 
board side of the bark down from the rail and into the 
beams, breaking the waterways and plank and doing other 
damage, which made it necessary for the bark to put back 
for repairs. 

The steamship was on a course before the collision north- 
west by west, crossing that of the bark, and, without 
sails set, was making between seven and eight knots an 
hour. 

The green light of the bark was seen from the steamship 
at a distance off of six or seven miles bearing west by 
south, seven (should be four) points on her port bow. 

The steamship kept on her course without changing it 
until she was too close to allow her to go under the bark’s 
stern, and then her helm was ported, hard-a-port, to bring 
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her around to the starboard, and leave the bark on her 
port hand, in which maneuver she struck the bark aft of 
her fore-rigging, as aforesaid, stem on, after an order 
was given to stop her engines and reverse full speed, as 
the bark was falling off. 

The libellants sustained damages from the. injuries to 
the bark by the collision, as allowed by the District Court 
in the sum of $17,023.44. 

The value of the steamship at the time of the collision, 
whether ascertained by reference to her condition before 
the collision, or to her condition after the collision, and be- 
fore her stranding was from $140,000 to $150,000. The 
libellants are and were at the time of the filing of the libel 
herein, and of said collision residents of Arendal, in Nor- 
way, and subjects of the Kingdom of Norway, and 
Sweden, and there domiciled, and owners of said bark. The 
respondent Mark Whitwell was at the same times a resident 
of Bristol, in England, and a subject of the United King- 


dom of Great Britain and Ireland, and there domiciled, and 


one of the owners of the said steamship. 

After the said collision and on the same 25th of March, 
whilst still on said voyage and before reaching New York- 
the said steamship was stranded and wrecked on the 
southern: coast of Long Island, from a cause in no way 
growing out of or connected with said collision, and not 
directly from any peril of the sea, or without the act of 
man mingling with it; but by the careless navigation and 
fault of the persons in charge of her. No freight is shown 
to have been received on said voyage. 

The owners of the said steamship, on the 28th and 29th 
of March, 1876, duly made an abandonment of the said 
steamship to the various underwriters who had insured 
her. 

Before and at the time of said stranding the said steam- 
ship was under insurance, effected by the owners thereof, 
to the amount of £34,000, which they realized from the 
insurance companies by the payment to them of that sum 
as for a total loss, after tender of an abandonment. 

After said abandonment and on various dates down to 
the 12th of May, 1876, the wreck of the said steamship 
and the materials saved therefrom, were duly sold at 
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public auction for account of whom it might concern 
Such sale was duly and publicly advertised in the City of 
New York, but no notice of it was otherwise given to the 
libellants. 

It was made for the account of the said underwriters, 
and was made pursuant to directions from the owners, and 
after paying the expenses of saving and selling the 
property it realized the sum of $1,796.14. On the 27th of 
March, 1876, the master of the said bark, acting as agent 
for the libellants, who were not then in this country, com- 
menced this action in their name. 

The respondent, Mark Whitwell, was not in this country. 
A process of foreign attachment against the property of 
the respondents was issued, under which the steamer 
Cornwall in which the respendent Whitwell had an 
interest, was attached and he appeared generally and 
answered in the cause. On the trial in the District Court, 
and also on the trial in this Court, his answer was ordered 
to be amended by adding at the close of the 7th article 
thereof the words, ‘‘and he hereby surrenders the same to 
the libellants.” | 

On the trial in the District Court, and also on the trial 
in this Court, the counsel for the respondent Whitwell 
tendered to the other side in open court a paper, of which 
the following is a copy, and asked the Court to note the 
fact, and also put in evidence the said paper, subject to 
objection then made by the libellants’ counsel: 


Know all men by these presents, that I, Mark Whitwell, 
of Bristol, England, heretofore part owner of the steam- 
ship Great Western, do hereby surrender to Jens Thom- 
messen and Julius Smith, of Arendal, Norway, owners of 
the bark Daphne, all my interest in the said steamship Great 
Western and her freight, as of the date of March 25, 1876. 

In witness whereof, I have hereto set my hand, this 
19th day of April, 1877. 

MARK WHITWELL, 
By W. D. Morgan, Agent. 

In presence of 

Cuas. F. WELLS, 
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City and County of New York, ss.: 


On this 19th day of Aprii, 1877, before me personally 
came William D. Morgan to me known, and known to be 
the same person described in and who executed the forego- 
ing instrument, as the agent of Mark Whitwell therein 
named, and to me known to be such agent, and he to me 
acknowledged that he executed such instrument as and 
for the act and deec of the said Mark Whitwell. 

CHARLES F. WELLS, 
Notary Public, New York. 


Such paper was executed by the duly authorized agent 
of the said.Whitwell, and its execution was thereafter 
ratified by said Whitwell. 

On the trial in this Court the counsel for the respondent 
W hitwell offered to produce a paper, to be signed by said 
Whitwell, by said Morgan, as his attorney, in all respects 
like the one above set forth, dated April I9, 1877, except 
containing a transfer to a trustee for the benefit of the 
libellants, under the provisions of section 4285 of the Re- 
vised Statutes of the United States, if the Court should be 
of opinion that such transfer to a trustee, and not a surren- 
der to the libellant, is necessary, and asked that in such 
event the answer be amended accordingly. 


On the foregoing facts I find the following conclusions 
of law : 

First.—The steamer was wholly in fault for the col- 
lision, and the bark was not in fault. 


SeEconD.—The liability of the respondent in the suit is 
limited to the value of his interest in the steamer in the 
condition in which she and the remnants of her were after 
her stranding and wreck, and he is liable in this suit to re- 
spond for such value, which, on present proof, is the sum 
of $1,796.14, and for nothing more. 

SAMUEL BLATCHFORD, 
Circuit Justice. 
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ViI.—The findings of fact and conclusions of law of the 
Judge involve the following holdings : 


lst Holding.—That upon the application of the act of 
Congress the respondent in the action against him for the 
recovery of damages from the collision caused by the sole 
\ fault of the steamship was not liable to the full extent of 
the damages in 2 case where the steamship while proceed- 
ing on her voyage was of a value, at the time of the col- 
lision, or, when the cause of action accrued ; whether as- 
certained by reference to her condition before collision, or 
thereafter, while proceeding on her voyage, was largely 

in excess of the damages claimed. 


2d Holding.—That in the action for the recovery of 
damages from the collision caused by the sole fault of the 
steamship or the persons in charge of her, in a case where 
the steamship, while proceeding on her voyage, was of a 
value at the time of the collision, or when the cause of 
action accrued, whether ascertained by reference to her 
condition before the collision, or thereafter, while proceed- 
ing on her voyage, was largely in excess of the damages 
claimed, that the amount of the recovery is limited to the 
value as reduced by a subsequent independent disaster while 
proceeding on her voyage, after the collision, through the 
negligence and fault of the persons in charge of her naviga- 
tion. 


38d Holding.— That as involved in the next preceding, the 
time for the valuation of ship and pending freight to ascer- 
tain the limitation in an action against a ship owner under 
section 4283 of the United States Revised Statutes is uncer- 
tain and liable to suspension for an indefinite period, to 
the end of the voyage, it may be, or it may be only untila 
return of the offending ship to her port of departure to 
bring ashore the crew of the other ship before proceeding 
on her voyage, or until it shall be finally ascertained what 
is going to happen to the ship before she reaches the port 
of her destination. 
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4th Holding.—Finding the fact to be that the steamship 
was of the value, at the time of the collision, whether 
ascertained by reference to her condition before the col- 
lision or to her condition after the collision and before 
her stranding, from $140,000 to $150,000; and that after 
the collision and on same 25th March, while still on 
her voyage and before reaching New York, the said 
steamship was stranded and wrecked on the southern 
coast of Long Island. from a cause in no way growing out 
of or connected with such collision, and not directly 
from any peril of the sea or without the act of man ming- 
ling with it, but by the careless navigation and fault of 
the persons in charge of her, and that thereby the value 
of the steamship was reduced to the sum of $1,796.14; 
without any finding of any amount of damages for which 
the owners of the ship became liable to shippers and 
others by this stranding of the ship (which, indeed, it was 
not competent for him to take proofs of except in proceed- 
ings for an apportionment after the termination of the 
vovage), in taking the value of the steamship, as reduced 
by this stranding, as the limit of the recovery by the 
libellant. He holds that the owner of the steamship is 
entitled, as a creditor, to come into competition with the 
creditors of the steamship, to the full amount of the dam- 
age and loss to the ship by the stranding. 


5th Holding. —That notwithstanding the fact found by 
the judge, that the owner of the steamship, on the 28th and 
29th March, 1876, made an abandonment of the steam- 
ship to the various underwriters who had insured her, and 
that before and at the time of the stranding, the said 
steamship was under insurance, effected by the owners 
thereof, to the amount of £34,600, which they realized 
from the insurance companies by the payment of that 
sum as for a total loss, after tender of abandonment 
that the respondent claiming a reduction to the value of 
the ship, as reduced by the stranding, was under no obliga- 
tion to bring in the insurance which covered the loss. 


6th Holding.—On his finding as of fact that on the trial 
in the District Court, and also on the trial in this Court, 
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respondent’s answer was ordered to be amended by adding 
at the close of the 7th article thereof the words, ‘‘and he 
hereby surrenders the same to the libellants.” 

That on the trial in the District Court, and also on the 
trial in this Court, the counsel for the respondent Whit- 
well tendered to the other side, in open Court, a’ paper, of 
which the following is a copy, and asked the Court to note 
the fact, and also put in evidence the said paper, subject 
to objection then made by the libeliants’ counsel : 

Know all men by these presents that I, Mark Whitwell, 
of Bristol, England, heretofore part owner of the steam- 
ship Great Western, do hereby surrender to Jens Thom- 
messon and Julius Smith, of Arendal, Norway, owners 
of the bark Daphne, all my interest in the said steamship 
Great Western and her freight, as of the date of March 
25, 1876. 

In witness whereof I have hereto set my hand, this 19th 
day of April, 1877. 
MARK WHITWELL. 

By W. D. MorGAN, 

Agent. 
In presence of 
CHARLES I’, WELLS. 


City and County of New York, ss.: 

On this 1¥th day of April, 1877, before me personally 
came William D. Morgan, to me known, and known to be 
the same person described in and who executed the fore- 
going instrument, as the agent of Mark W hitwell, therein 
named, and to me known to be such agent, and he to me 
acknowledged that he executed such instrument as and 
for the act and deed of the said Mark Whitwell. 

CHARLES FF. WELLS, 
Notary Public, 
New York. 


Such paper was executed by the duly authorized agent 
of the said Whitwell, and its execution was thereafter 
ratified by said Whitwell. 

On the trial in this Court the counsel for the respondent 
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Whitwell offered to produce a paper to be signed by said ) 
Whitwell, by said Morgan, as his attorney, in all respects 

like the one above set forth, dated April 19, 1877, except 
containing a transfer to a trustee for the benefit of the 

libellants, under the provision of section 4285 of the Re- 

vises Statutes of the United States, if the Court should be 

of opinion that such transfer to a trustee and not a sur- 

render to the appellants, is necessary, and asked that in 

such event the answer be amended accordingly. 

The findings of the judge on these last findings of fact 
involve a holding, that these performances were available 
and material to the respondent in limiting his responsi- 
bility. 


Assignments of Error. 


First ASSIGNMENT OF ERROR.—The holdings of the 
judge upon the application of the Act of Congress, upon 
the facts as found by him involved, in his limitation of 
the recovery by the libellants in their suit to the value of 
the respondents’ interest in the steamer, in the condition 
in which she and the remnants of her were after her 
stranding and wreck, and that the respondents were liable 
in this suit to respond for such value, which, as found by 
him, was the sum of $1,796.14, and for nothing more, are 
in abrogation of the limitation provided in section 4283 
of the U. 8S. Revised Statutes in its application to such 
suit; and of the system of limitations of the liability of 
shipowners as prescribed by that statute. 


SECOND ASSIGNMENT OF ERROR.—Upon the findings of 
fact by the judge that the owners of the steamship on the 
28th and 29th of March, 1876, made an abandonment 
of the steamship to the various underwriters, who 
had insured her, and that before and at the time of said 
stranding said steamship was under insurance, effected by 
the owners thereof, to the amount of £34,000, which they 
realized from the insurance companies by the payment to 
them of that sum as for a total loss, after tender of an 
abandonment, he was in error in holding that the re- 
spondents claiming a reduction to the value of the 
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steamship, as reduced by the stranding, were not under 
obligation to bring in the insurance which covered the loss, 
and in limiting the recovery to the value of the wreck, ex- 
cluding the insurance. 


THIRD ASSIGNMENT OF ErRrRoR.—Upon the findings of 
fact, as stated above in the sixth (6) holding, involved in 
the judge’s finding of fact, he was in error in not holding 
that the performances therein mentioned were unauthor- 
ized by any general maritime law which has been adopted 
by statute or usage in the United States (especially after 
a previous abandonment to the underwriters by which the 
owners nad parted with all interest), as a rule of the 
maritime law, and that they were immaterial and un- 
availing and irrelevant for any purpose or any question of 
limitation of liability under such law. 


And in not holding that, as between the Norwegian and 
British owners in the United States, the only law applic- 
able to the case is the law of the forum; at least with- 
out proof that the laws of Norway and Great Britain on 
the question of the limited liability of shipowners are the 
same. 


Argument and Citations of Statutes and Cases. 


First.—By the common and general admiralty and 
maritime law of the United States the rule in cases of col- 
lision is that the party in fault must suffer his own loss, 

. and compensate the other party for what loss he may sus- 
tain. 


1 Parsons Ady. and M. Law (Ed. 1869), 525, 
citing the Scioto, Davies, 359 ; the Wood- 
rop Sims, 2 Dods., 83; Reeves v. Ship Con- 
stitution, Gilpin, 574; the Sappho, 9 Jurist., 
p. 560, and other cases. | 


The first question to be considered is, how far the rule 
has been altered by the act of Congress. 
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The act entitled An Act to Limit the Liability of Ship- 

owners, and for other purposes, passed March 3, 1851 (9th 

U.S. Statutes at Large, 635), was re-enacted in the U. 8. 

Revised Statutes, June 22, 1874, in secs. 4281, 4282, 4283, 

4284, 4285, 4286, with some changes in arrangement and 

in words. ae 
The purpose of the act was to limit the liability of ship- 

owners in actions against them for certain enumerated 

causes of action. 


Sec. 4281 enacts that if any shipper of platina, gold, 
gold dust and other articles in the section mentioned shall 
lade the same as freight or baggage on any vessel without 
at the time of such lading giving to the master, clerk, 
agent or owner of such vessel receiving the same a written 
notice of the true character and value thereof, and having 
the same entered on the bill of lading therefor, the master 
and owner of such vessel shall not be liable as carriers 
thereof in any form or manner ; nor shall any such master 
or owner be liable for any such goods beyond the value and 
according to the character thereof so notified and entered. 


Sec. 4282. No owner of any vessel shall be liable to an- 
swer for or make good to any person any loss or damage 
which may happen to any merchandise whatsoever which 
shall be shipped, taken in or put on board any such vessel 
by reason or by means of any fire happening to or on board 
the vessel, unless such fire is caused by the design or 
neglect of such owner. 


sec. 4283. By this section it is enacted that the liability 
of the owner of any vessel for any embezzlement, loss or 
destruction by any person, of any property, goods or mer- 
chandize, shipped or put on board of such vessel, or for 
any loss, damage or injury by collision, or for any act, 
matter or thing, loss, damage or forfeiture, done, occasioned 
or incurred, without the privity or knowledge of such 
owner, shall in no case exceed the amount or value of the 
interest of such owner in such vessel, and her freight then 
pending. 
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This is a limitation in an action against the ship owner 
in which the parties are the plaintiffs seeking to recover 
damages for any of the causes of action in the section 
mentioned and the defendant, the ship owner. 

The limitation in this section is not a limitation of the 
liability of the owner of any vessel, for any and all of the 
several causes of action therein described, but a limitation 
of his liability only for any one of the several causes for 
which an action is brought against him. 

The time of the valuation of the vessel and freight 
pending for the purpose of determining the extent of the 
limitation in this section, is the time of the loss or of the 
accruing of the cause of action. 

The words pending freight in the description of the sub- 
ject to be valued is freight previously contracted for; it is not 
freight lost nor freight earned. As freight contracted, it 
is capable of being valued, and in every day’s experience is 
covered by insurance. 

The vessel and her freight pending is a description of 
the vessel proceeding on her voyage, and the word then in 
the limitation to the value of the vessel and her freight 
pending is an express reference to the time of the loss or 
the accruing of the cause of action as the time of the valua- 
tion. 


In English decisions of an earlier date than the Act of Con- 
gress of 1551, and which were well known to lawyers in the 
United States, it was well established that in applying the 
provisions of the English acts (26 Geo. 3, ch. 86, A. D. 1786, 
and 53 Geo. 3, ch. 159, A. D. 1813), limiting the liability of 
a shipowner to the value of the vessel and the freight due, 
and to grow due where no time was mentioned in the act, 
that the existing value at the time of the loss or of the 
accruing of the causes of action determined the limitation. 

Wilson against Dickson, M. T., 1813, in the Kings 
Bench, 2 Barn & Ald., 3, is the leading case. It was an 
action against the defendants as shipowners. The decla 
ration was.in tort and stated that the plaintiff had shipped 
goods on board the defendant’s ship to be delivered at Sen- 
egal; that defendants received the same for that purpose, 
yet that they did not deliver them, and that the goods 
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were by their negligence lost to the plaintiff. There was 
a count in trover—plea, not guilty. 

It was determined in this case that the words, the value 
of his or their ship or vessel, must, unless there are some 
other words to control them, mean the existing value at 
the time when the loss takes place. It was said, further, 
the mode of ascertaining that value is a matter of evidence, 
and may possibly be attended with some degree of diffi- 
culty. Bayley, J., p. 15. 

Cannan and others vs. Meaburn, 1 Bing., p. 465, H. T., 
A. D. 1824,°is a case of greater interest on the facts. 

It was an action upon the case brought by the plaintiffs 
against a shipowner for damages by the loss of goods 
shipped on board the Lady Banks at Calcutta, bound for 
London. 

The captain abandoned the ship at the Mauritius, at 
which time, from the damage the ship had sustained, the 
value was considerably reduced. 

Admitting the case to be within the statute, 53 Geo., 3 
()., 159, one question was, whether the limitation as to 
value was at the time the cargo was put on board her at 
Calcutta, or at the time the cause of action arose, viz., the 
period when the captain abandoned the voyage at the 
Mauritius, at which time, from the damage the ship had 
sustained, the value was considerably reduced. 

The Referee thought that the value at the time when 
the plaintiff’s cause of action arose by the abandonment of 
the voyage at the Mauritius was the proper value, and 
awarded accordingly, but stated that if he were wrong the 
verdict ought to be increased by the addition of £2,500. 
The Court took the view of the Referee. 

The Benares, May 23, 1850, a case in admiralty, before 
Dr. Lushington, is referred to as showing the method of 
dealing with these cases by that Judge, and the principle 
on which he acted in giving effect to the statute 53 Geo. 3, 
c. 159. 

The date of Brown vs. Wilkinson in the Exchequer (15 
Mees and Welsby, 391) was April 28, 1846, a date compara- 
tively recent when the Act of Congress of 1851 Was passed, 
and it was no doubt before Congress or the Judiciary 
Committee of the Senate. 
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The marginal note in that case is as follows: The liabil- 
ity of a shipowner for the damages done by the collision of 
the ship with another vessel is limited by the statute 53 
Geo. 3d, c. 159, to the value of the ship, at the time of; that 
is, immediately before the collision. He is not therefore ex- 
empted from liability where by the same collision his own 
ship instantly founders. 

What did Congress doabout this? It did not adopt it. 
It inserted in what is now sec. 4,283 of U. 8S. R. S. in the 
limitation to the value of the interest of the owner of such 
vessel and her freight, then pending, an express and un- 
ambiguous reference to the time of the collision, or of the 
accruing of the cause of action therefor, so express and 
unambiguous as to exclude any valuation of the vessel at 
a time before the collision when she is lost by it. 

Baron Parke in his opinion discusses the limitation in the 
clause for an apportionment in 53 Geo. 3d, c. 159, which is 
not the clause upon which the provisions for an apportion- 
ment were modeled in the Act of Congress. These were 
modeled upon the provisions for an apportionment in the 
act of 26 Geo. 3d, c. 86, with different limitation. 

Baron Parke points out a difficulty which would arise 
under the limitation on the apportionment clause in the 
Act of 53 Geo. 3d to the existing value, if there are several 
losses, and his suggestion is that this difficulty would be 
removed if the value at the commencement of the voyage, 
which is that which naturally would be the amount of 
the shipowner’s insurance, and which would be the same 
whatever the number of accidents might be during the 
voyage; should have been considered as the value contem- 
plated by the act. 

It is singular that any judge, with the express reference 
in sec, 4283 to the time of the loss or of the accruing of 
the cause of action, as the time for the valuation of the 
ship and freight pending with experience in the practical 
administration of justice, should not see that in the re- 
duction of this limitation to the value of the ship, as re- 
duced by a subsequent independent disaster, while the 
ship was proceeding on her voyage, not for account and 
risk of the injured ship, but for account and risk of her 
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owners, he iS satttipge—a—heresrd—of—hts-oblcetion—te—ne- 
, and depriving the limi- 
tation of all value. 


Second.—In Norwich Co. v. Wright, 13 Wallace, 104, 
as applied by Judge Strong, Ji re Petition of the Norwich, | 
&c., Co., 17 Blatchford, pp. 229, 232, the limitation of the 
recovery against the offending ship was to her value as 
left by or as reduced by the collision. 


The Circuit Justice, in his opinion in this case (p. 49), 
recites a passage from the opinion of Judge Strong in 
the Norwich Co. case as follows: ‘* Had the vessel 
proceeded on her voyage after the collision, and had 
she met with a second disaster, occasioned by the 
fault of the master, on which her value had been 
greatly reduced, could she then have been surrendered 
or transferred in full satisfaction of the claims against 
her or her owners arising out of her first fault? 
Would her value after the second disaster have been 
the measure of the owner’s liability? I cannot think 
such a position can be maintained; surely such is not 
the spirit of the statute; and if not, it seems equally 
plain that the hability of the owners is not enlarged 
by the fact that after the collision the boat has been 
raised and repaired by them at large expense, or, in 
other words, has increased in value.” 

This passage is recited by the Justice holding the 
Circuit in this case to question its soundness, 


It is in accordance with the principle of the Ameri- 
can system under sec. 4283, and the English under 
like provisions, in which the limitation as to value on 
the occurrence of any loss, which is a cause of action 
under the act limiting the liability of a ship owner is 
as deteriorated by previous casualties on the voyage, 
but not subject to depreciation by subsequent dis- 
asters. 
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In the case of the Scotland, in this Court, judgment 
wag given in favor of the libellants to the amount of the 
value of the wreck and strippings to which the Scotland, 
the offending ship, was reduced by or in consequence of 
the collision through her fault. 


The limitation of the recovery involved in this judg- 
ment to the value of the offending ship as reduced by or 
in consequence of the collision is the same in principle as 
that adopted by Judge Strong, Jn re Petition of Norwich 
Co. v. Wright. 

In this limitation the damage sustained by the offend- 
ing ship, through the fault of the persons in charge of her 
navigation, which, by the common and general admiralty 
law of the United States, is to be borne by her owners, is 
transferred to the innocent and injured ship or her 
owners, and the result as to the measure of the recovery 
is the same as would be reached by an abandonment of the 
offending ship to the injured ship owner, for on such. an 
abandonment there would remain to the owner of the in- 
jured ship the value of the wreck and strippings. 


If to the value of the wreck and strippings of the offend- 
ing ship in the case of the Scotland, as ascertained after 
the collision, should be added the damage and loss to her- 
self through the fault of those in charge of her naviga- 
tion, which, by the general law is to be borne by her 
owner, the result would not be materially different from 
the result of the adoption by Baron Park of the value im- 
mediately before the collision as the measure of the value 
at the time of the collision. 


It is not necessary in this case, where there was no loss 
to the offending ship by those in charge of her to be trans- 
ferred to the injured ship or owner, to raise any question 
as to the authority under the statute to make such trans- 
fer. 


In a case where, as in this case of the Daphne, the 
offending ship sustains no damage, and was of the same 
value before and after the collision, there is no difference 
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between the practice of the English and American Courts 
in ascertaining the value at the time of the collision, or 
when the cause of action for the collision accrues, and 
there is nothing in these cases to the prejudice of the limi- 
tation claimed by the libellants as the owners of the 
Daphne. 

And there is nothing in the case of the Benefactor, re- 
ported 103 U. S. Reports, 239, which is cited against us to 
prejudice this case of the Daphne. 

The steamship Benefactor. on a voyage from New York 
to Wilmington, North Carolina, came in collision with the 
schooner Susan Wright, on a vovage from Matanzas, 
Cuba, to the port of New York, oif Squam beach, on the 
coast of New Jersey, by which the schooner was sunk, and 
vessel and cargo became a total loss, whereupon the steam- 
ship returned to New York, and brought with her the 
crew of the Susan Wright, and such effects as were saved, 
and after remaining a few days proceeded on her voyage. 
While in New York she was libelled for the damage to the 
Susan Wright and cargo, and was released on bonding. 

After the trial of the cause of collision. upon its merits 
and a final decree, a petition was filed on behalf of the 
owners of the Benefactor, for the benefit of a limited 
liability, which was dismissed in the District Court, and 
the dismissal affirmed by the Circuit Court, on the ground 
that the petition came too late. On the argument on the 
appeal to this Court, ic was first prominently brought to 
the attention of this Court that the right to the limitation 
vested in the shipowner by section 4283 of U.S. R. S., was 
absolute and unconditional, and without respect to and 
independent of any abandonment, and without limitation 
of time, and that was the only question argued. 

The decision of the Court below in denying the right to 
the limited liability and dismissing the petition, was over. 
ruled, and the shipowners’ claim to a limited liability sus- 
tained. 

The learned Justice who delivered the opinion of the 
Court in limiting the range of his argument, says: What 
may be the rule if, after the collision has occurred, the 
offending vessel should meet with further disaster, greatly 
impairing her value, is a question which may require fur- 
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ther consideration when the case arises. Nothing of the 
kind is alleged in the present case. 

This reservation ts recited in the opinion of the Justice at 
the Circuit (p. 50), and referred to (on p. 52) as a reserva- 
tion which must be accepted as only an expression of that 
proper judicial caution which leaves open in form ques- 
tions which are not sub-judice. 

He had before said (on p. 47), that in a case like the 
present, the question as to the proper rule in a case like the 
present, has not been decided by the Supreme Court, no 
such case having been before it. 


Third.—Sections 4284 and 4285 of the U. S. Revised 
Statutes provide for the institution of appropriate proceed- 
ings in any Court for the purpose of apportioning the sum 
for which the ship owner may be liable, among the par- 
ties entitled thereto, whenever any such embezzlement, 
loss or destruction, as mentioned in the foregoing section 
4283, is suffered by several freighters or owners of goods, 
wares, merchandise, or any property whatever on the 
same voyage, and the whole value of the vessel and her 
freight for the voyage, is not sufficient to make compensa- 
tion to each of them. 

This apportionment, according to the provisions of these 
sections, is to be made through the action of any Court in 
which the proceedings therefor shall be instituted and con- 
ducted to a judgment, or through the action of a trustee 
to be appointed by any Court of competent jurisdiction to 
whom the ship-owner may transfer his interest in such 
vessel and freight for the benefit of such several freighters 
or owners, of goods, wares, merchandise or any property 
whatever on the same voyage, who shall be entitled to 
participate in the apportionment of the sum for which the 
owner of the vessel may be liable, the apportionment by 
such trustee to whom the vessel shall be transferred is to 
be made by proper measures to be taken by such trustee 
under the direction of the Court appointing him. 

If the apportionment is by proceedings in a Court, it 
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would be the duty of the Court to ascertain the amount 

to be apportioned, for which the ship owner is liable and 

take proof of claims of parties entitled to participate in 

the apportionment, and make an apportionment among 

them according to their respective losses, of the amount 

for which the ship owner is liable, and render judgment be’ 
against the ship owner to the amount for which he is 

hable. 

If the apportionment is made through the action of a 
trustee to whom the ship may be transferred, he is to take 
measures to ascertain the amount to be apportioned and 
make an apportionment among the parties entitled and 
make a report to the Court appointing him for such action, 
by judgment or otherwise, as shall be just. 


. The time for the institution of the proceedings for the 
purpose of apportioning the sum for which the owner of 
the vessel may be liable, among the parties entitled thereto 
in the case supposed, of there being several sufferers as 
freighters, etc., on the same voyage, is after the termina- 
tion of the voyage, for until then it can not be known 
who the several sufferers on the voyage are who may be 
entitled to participate in the apportionment. 


es = 


The parties to the proceedings for the apportionment are 
freighters and owners of the property on the same voyage, 
who have not received compensation or been provided for 
by previous limitations and the owner or owners of the 
vessel. 

And it is provided that the freighters and owners who 
are sufferers, including only, of course, those who are en- 


titled to participate in the apportionment, or any of them . 
may take the appropriate proceedings for the apportion- \ 


ment. 


Sufferers who have received compensation are not en- 
titled to participate in the apportionment. Parties to 
actions who are secured by the liability of the ship owner 
to the extent of the limitation to the value of the ship, 
and freight pending when their cause of action accrued, 
are not entitled to participate in the apportionment, which 
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latter as under the English acts as well as under the Act 

of Congress, is a provision for parties who are not secured 

under previous limitations; and if such pfovision is not 

sufficient itis the fault of the statute, and not a ground 

for subverting a previous limitation at the time of the ac- 
> cruing of a cause of action for which suit is brought. 


Bringing sections 4284 and 4285 into antagonism with 
section 4283 for the purpose of subverting the limitation | 
in section 4283 is disingenuous. 


Fourth.—The Circuit judge in his opinion says that 
the limitation in sec. 4284, to the whole value of the 
vessel, and the freight for the voyage, for which the ship 
owner is to make compensation, is the value of the vessel 
E and the freight at the close of the voyage. 

This is a mistake; the whole value of the vessel and the 
freight for the voyage, is the value of the vessel in its en- 
tirety as at the commencement of the voyage, without any 
deduction for damage or deterioration, and the freight for 
the voyage is not the freight at the end of the voyage, 
but the freight engaged when the cargo was laden on 
board. 

The Judge might as well have said if a ship owner took 
out a policy of insurance on the whole value of his vessel 
and the freight for the voyage, if ship and freight were 
lost, the insurance company would not be lable, except 
for the value of the wreck and freight. saved. 


Baron Parke in Brown v. Wilkinson, 15 Mees & Welsby, 
897, points out a difficulty which would arise under the 
limitation in the apportionment clause in the Act of 53, 
Geo. 3, by construction of the English Courts to the ex- 
isting value, if there are several losses, and there is some- 
thing like thisin the opinion of the Judge at the Circuit 
Court in our case. 


Baron Parke says this section (the one providing for an 
apportionment in the English act) does not appear to have 
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been considered by the Court in Wilson v. Dickson, and 
possibly, if it had been adverted to, the value risked in the 
adventure, that is, the value at the commencement of the 
voyage, which is that which naturally would be the 
amount of the ship owner’s insurance, and which would 
be the same whatever the number of accidents might be 
during the voyage, would have been considered as the 
value contemplated by the act. 


Under the limitation in sec. 4284, whenever any such 
embezzlement, loss or destruction is suffered by several 
freighters or owners of goods, wares, merchandise, or any 
property whatever, on the same voyage, and the whole 
value of the vessel and her freight for the voyage is not 
sufficient to make compensation to, each of them, they 
shail receive compensation from the owner of the vessel 
in proportion to their respective losses, makes room enough 
for the case of several losses. 


In the provisions in sec. 4285 for a transfer of the ship 
to a trustee to be appointed by a’ competent Court for the 
benefit of such claimants, such claimants are the sufferers 
in the next preceding section mentioned, who shall be en- 
titled to participate in the apportionment. 

There is no warrant in this section for a transfer of the 
ship to any other claimants or parties, and there is no time 
when such transfer is authorized, except at the end of the 
voyage, to a trustee, appointed by the Court, to whom the 
transfer is to be made, for an apportionment. 

There can be no greater mistake than the reference to this 
clause, as authorizing the tender of the ship at different 
stages of the progress of the tO nyhody or t 
party plaintiff in an action, , 
aewesteed in the opinion of the Court below, in this case, in 
a passage where he supposes that the validity of the limi- 
tation under sec. 4283, was affected by the shortness of 
the interval between the time when the steamship backed 
out from the collision, and when she was run ashore on 
Fire Island beach, at a distance off from the place of col- 
lision of one hundred and fifty miles, not being sufficient 
to allow of a tender of the steamship worth $140,000 to 
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$159,000 before her stranding, and for which there would 
be no possible motive. 


Under the limitation in sec. 4284, the conditions of the 
transfer of the ship to a trustee at the end of the voyage, 
to operate as a discharge of the owner, are that she must 
be an existing ship, and sufficient to make compensation 
to the extent of the value of the ship and freight for the 
voyage at the commencement thereof, or before deteriora- 
tion and loss of freight. 


The transfer of a ship to a trustee for the benefit of 
creditors has no more effect than the transfer in an assign- 
ment of any other property to a trustee for the benefit of 
creditors to discharge the assignor. 

All that the provision in the last clause of the section 
means is, that upon the transfer of the ship to a trustee 
appointed by a competent Court is, that all claims and pro- 
ceedings by action against him shall cease. 

Vide Norwich Co. v. Wright, 13 Wall, .119. 


But it would be the duty of the trustee to take measures 
under the direction of the Court, appointing him to ascer- 
tain the value of the ship in its entirety, without deduc- 
tion for disasters on the voyage, and of the freight for the 
voyage, apply the proceeds of the ship on account, take 
proof of claims against the owners, and report the deffi- 
ciency, if any, to the Court for judgment against the 
owner. 


Fifth.—But is the case of a collision within the appor- 
tionment clauses, in sections 4284, 4285 ¢ 

I maintain that it is not. It is insection 4283, but there 
were good reasons for omitting it in the latter sections, 

53 Geo. 3. ch. 159, A. D. 1813, was the first act which in- 
cluded collisions with outside vessels. It is included in the 
section applied to the limitation of the liability of ship 
owners in actions against them; and it is included in the 
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clauses for an apportionment under that act to be institu- 
ted only by the ship owner. Nearly forty years passed 
after the date of the Act of 53, Gevu. 3, before the Act of 
Congress of 1851. In making apportionments under the 
clauses for an apportionment in Act 53, Geo. 3, including 
collisions, the first difficulty was to find a Court which 
could try a collision cause, and the litigation growing out 
of the including collisions, was interminable, },ostponing 
adjustments under that act, indefinitely. 

Claims of freighters on a ship could and can be adjusted 
by an average adjusting broker with a freight list without 
litigation. 

In the Act of Congress the apportionment clauses do 
not follow the Act of 53, Geo. 3. 

It is framed upon the provisions for apportionment of 
26 Geo. 3, ch. 86, in which collisions were not included. 

The words whenever any such embezzlement, loss, or 
destruction. is suffered by several freighters or owners of 
goods, wares and merchandise, or any property whatever 
on the same voyage, are not apt words to include a suit for 
loss or damage, or injury by collision. The only such em- 
bezzlement, loss or destruction, mentioned in the preced- 
ing section, is any embezzlement, loss or destruction by 
any person of any property, goods, or merchandise ship- 
ped or put on board of such vessel. 

All that the words in section 4284, whenever any such 
embezzlement, loss or destruction, is suffered by several 
freighters or owners of goods, wares, merchandise or any 
property whatever, on the same voyage, include, are freight- 
ers or owners of goods, wares, merchandise or any prop- 
erty freighted or shipped on the same voyage. 

But if an American ship be within the provisions of the 
Act of Congress for an apportionment, a British ship, 
such as the Great Western, is not within. 

This Court has no jurisdiction to ascertain and deter- 
mine claims involved in the apportionment for embezzle- 
ment, robberies, making away with property, &c., on a 
British ship, which is British territory. 


waqeare ee 
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Points Under the Second Assignment of Error. 


First.—Upon the findings of fact by the judge, that 
the owners of the steamship on the 28th and 29th March 
1876, made an abandonment of the steamship to the vari- 
ous underwriteis who had insured her, and that before 
and at the time of her stranding the said steamship was 
under insurance effected by the owners thereof to the 
amount of £34,000, which they realized from the insurance 
companies, by the payment to them of that sum as for a 
total loss, after tender of an abandonment, he was in 
error in holding that the respondents claiming a reduction 
to the value of the steamship, as reduced’by the stranding, 
were not under obligation to bring in the insurance which 
covered the loss, and in limiting the recovery to the value 
of the wreck, excluding the insurance. 


‘ 


Second.—This question of the insurance is one upon 
which there is a conflict of opinion between judges and law- 
yers of different schools. 

One school recognizing Valin and Pardessus as the better 
authorities, from their treating the ship in the possession 
of the owner as an asset for the payment of the debts of 
the ship as they arise, and the owner of the ship in posses- 
gion in relation to its creditors before a loss occurs as a 

holder of the ship for account of the creditors of the ship 
when such loss occurs, and by reason of these great 
jurists being more thoroughly imbued with the spirit of 
the maritime law and its equities, maintain with them 
that insurance effected upon the ship to provide for repairs 
and restoration in case of damage or loss of the ship 
on the voyage, that the insurance follows and represents 
the ship in case of its loss. 

The other school, who adopt the opinions of Emerigon 
and Boluay Paty, and regard the ship simply as a struc- 
ture for the conveyance of freight and passengers without 
regard to its obligations, deny that the insurance follows 
and represents the ship in case of its loss. 
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Valin and Pardessus are often cited by American jurists, 
such as Ware and Story, and their opinions have been re- 
garded in the American Courts as of higher authority. 
Notwithstanding the greater weight of authority of the 
jurists who affirm that the insurance follows and repre- 
sents the ship in the case of its loss, the adoption of one 
opinion or the other in our Courts must depend upon the 
preponderating weight of the grounds of principle and 
equity on which it stands. 


Third,.— The premium paid for insurance is capital laid 
out by the ship owner as part of the outlay in fitting out 
the ship for the voyage, and in ship owner's accounts it is 
charged to the ship, in the same account in which the ship 
owner charges to the ship expenses for the purchase of 
anchors. chains or cables, tackle, apparel or other equip- 
ment or necessaries of the ship for the voyage; and it is as 
much an interest of the owner in the ship as the chains, 
cables, tackle, boats or other equipments. 

‘* According to the ordinance of 1681 (Liv. III, title VI, 
art. XX), the premium was treated as a maritime outlay, 
and could be insured.” 

‘* Although there is no express provision of the German 
Code for insuring the money paid for premiums, Dr. Lewis 
states in his treatise, that the premium for insuring a ves- 
sel and freight falls in the same category with other ex- 
penses of outfit” (Das Deutsche Seerecht. Vol. 2, p. 189). 

In the third volume of the Court de Droit Maritime, by 
Cresp-Laurin, the writers refer to art. 342 of the French 
Code, permitting insurance of the premium, and states the 
principle of the rule as follows : 

“Why? Because the premium increases by so much 
the value of the thing at risk; like all the other outlays, 
expenses or just costs, it makes part of the value; it enters 
into the schedule.” 

The premium for the insurance being a part of the out- 
lay as much as for any other necessary in the outfit of the 
ship, it and the proceeds of the insurance when a loss 
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arises forms a part of the interest of the owner in the skip 
as much so as the expenses for other necessaries, anchors, 
chains, cables, &c., and the anchors, chains, cables, &c., 
or other equipments, themselves purchased for the ship 
for the prosecution of the voyage. And the premium for 
the insurance and its proceeds, when a loss happens which 
is covered by the insurance, forms a part of the sea prop- 
erty of the ship owner on the voyage, in contradistinction 
from the land fortunes of the ship owner, which by the gen- 
eral maritime law are exempt from liabilities arising from 
risks of the voyage. 

The premium for the insurance and its proceeds when 
the loss happens which is covered by the insurance, being 
a part of the interest of the ship owner in the ship, and 
of his sea fortunes therein, how is the insurance and its 
proceeds appropriated to the use of the creditor of the 
ship?” 

The answer is easy. 

The appropriation of the insurance as an interest of the 
ship owner in the ship, and as forming part of the sea for- 
tunes of the ship owner, in contradistinction to his land 
fortunes, which are exempted from liabilities arising from 
the risks of the voyage, is a correlation to the principle 
which exempts the land fortunes of the ship owner, and 
necessary to complete the system in which the land fortunes 
of the ship owner are exempted from liabilities from risks of 
the voyage in consideration of the appropriation of the sea 
fortunes of the ship owners in the adventure of the voyage 
being appropriated to the creditor. 


Fourth,— Without pursuing this question further in this 
the general brief of the appellants, we respectfully refer 
the Court to the points of argument and the authorities cited 
in a brief of Mr. Putnam, of .counsel for the appellants in 
this case, on this question of insurance, filed in the case of 
the National Steam Navigation Company v. Dyer, in this 
Court, December 24, 1884. 

And to a supplemental brief of that gentleman on 
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the same question filed in this case, with this the appel- 
lant’s general brief, in which his associate counsel think 
there are some matters of great interest well presented. 

The passages in quotation marks above recited are taken 
from Mr. Putnam’s brief. 


Points under the Third Assignment of Error. 


First.—The District Judge in his opinion, after denying 
that the limitations of the Act of Congress of the United 
States could be referred to in determining the limitations 
to the ship owner in the case of a collision on the high seas 
between ships of Norwegian and British owners, continues 
as follows: 


‘The inquiry, therefore, arises whether there be any rule 
of the general admiralty law by which the defendant’s 
liability is limited; for if not, his liability upon principles of 
natural justice must be held to extend to the full measure 
of the damages occasioned by his wrongful act. 

As to the existence of arule of the general maritime 
law upon the subject under consideration there is no room 
for controversy, it having been ascertained and declared 
by the Supreme Court of the United States in the follow- 
ing language :”’ 


‘‘By the maritime law the liability of the ship owner 
was limited to his interest in the ship and freight for all 
torts of the master and seamen whether by collision or 
anything else, and sometimes even for the master’s con- 
tracts, and his liability was so strictly limited that he was 
discharged by giving up that interest or by the vessel being 
lost on the voyage, and the maritime Courts found no diffi- 
culty in carrying this law into execution.” 


Norwich Co, vs. Wright, 13 Wall., p. 119. 
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This system of limitation of the general maritime law 
has never been adopted as part of the maritime jurispru- 
dence of the United States, or if there was ever any 
ground for saying that it had been or was adopted in the 
maritime law of the United States it was abrogated by the 
Act of Congress of 1851. 

The system uf limitations of the liability of a ship owner 
prescribed by the Act of Congress being a limitation only 
of his liability in actions for certain enumerated causes of 
action is so far inconsistent with and repugnant to the 
above supposed system of limitation of the general mari- 
time law that it repealed it by substituting a different 
narrower system of limited liability of the ship owner. 

United States v. Claflin, 97 U.S. (7 Otto), 
546, Supreme Court, 1878. 

Butler v. Russell, % Clifford, 1st Circuit 
(Mass.), 1869. Tonearly same effect, S. C., 
11 Int. Rev. Rec., 30. 

Heckman v. Pinkney, 81 N. Y. Rep., 211, 
A. D. 13880. 

The People v. The Gold and Stock Tel. Co., 
98 N. Y. R., Danforth, J., delivering the 
opinion of the Court, p. 76, A. D. 1885. 


There being no proof that the systems of limitation of 
the liability of a ship owner in Norway and Sweden and 
Great Britain are the same, the only limitations applicable 
to the case are the limitations of the law of the forum 
of which the above mentioned system of the limitations of 
the general admiralty law forms no part. 


Second ,—It will be a waste of time to argue that the 
peculiarly French practice in the French Courts of a ten- 
der by an amendment to the answer so long after the aban- 
donment of the Great Western on the 28th and 29th of 
March, 1876, such as excepted to in the first above men- 
tioned exception, or that the performances excepted to 
in the above mentioned secoud exception, or that the 
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performances mentioned in the above sixth holding of 
the judge, were not available or material to the respon- 
dent, as a means of limiting his responsibility under any 
Admiralty law or practice known in the Courts of the 
United States. 


Finally.—It is submitted that the decree of the Circuit 
Court should be reversed and the libellants restored to all 
that they were deprived of by the decree of the Circuit 

Court, with interest and costs in this Court. 


C. VAN SANTVOORD, 
HARRINGTON PUTNAM, 
Of Counsel for Appellant. 


J. K. Hitt, Wine & SHoupy, 
Proctors for J. Thommessen et. al., 
Appellants. 
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I. The authorities in brief of Mr. Putnam, of counsel 
for the appellants in Thommessen v. Whitwill collected, on 
the question of insurance, which was filed in the case of 
the National Steam Navigation Company v. Dyer, in this 
Court, Dec. 24, 1884. See fourth point under second as- 
signment of error in the general brief of the counsel for 
the appellant in Thommessen v. Whitwill. 


Il. First Division. Direct authorities that under the 
general maritime law of Continental Europe, irrespective 
of special modern legislation of different States in Europe, 


with which we have no concern, a shipowner seeking to 
relieve himself from liability by an abandonment in case 
of loss of the ship must account for the insurance. 

Second Division. Authorities proving that the premium 
of insurance is capital invested in the outfitting or outlay of 
the ship, and constitutes an interest in the ship for the 
voyage, and that the premium of insurance and the policy 
form a part of the sea property Of the shipowner, as con- 
tradistinguished from what is called his land property, of 
which latter the principle of exemption thereof from the 
risks of the voyage involves a subjection and an appro- 
priation of the sea property to the payment of the creditors. 

After the introductory statement the following authori- 
ties are cited. 

[LIIl. Direct authorities (first division. ) 


|. Frencuy AUTHORITIES. 


M. Cresp, Cours de Droit Maritime; Paris, 1876-1878. 
Edited by M. Auguste Laurin, in 4 vols., the last in 1882. 
Mr. Putnam's brief, p. 3. 

Valin, Nouveau Commentaire sur lordinance de la 
Marine, published in 1760. (On pages 3 to 5.) 

Kmerigon, writing in 1784, in his treatise “Contrats a 
la Grosse, ,Ch. 12, See. 7,) dissented from Valin, and his 
dissent gave rise to a controversy which divided the French 
jurists, and which continued after the Code of Commerce 
went into operation ; which, containing no express enact- 
ment on this subject, left the matter open for the applica- 
tion of the principles of the general maritime law. 

This statement on the authority of M. Laurin, editor 
of the work of M. Cresp above cited. (On page 5. ) 

Pardessus, in successive editions of his Cours de Droit 
Commercial, maintains that upon the principle of the 
general maritime law of Europe, the insurance should be 
included in the abandon required to discharge the ship- 
owner. (On page 5 and 6.) 

soulay Patty Cours de Droit Commercial, issued in 
1822, held a contrary view, following Emerigon, whose 
Contrats a la Grosse he edited in 1827. 

The Cours de Droit Commercial of Pardessus was 
more generally accepted, and his opinion prevailed in the 
Courts. 

On p. 7. 


Historical summary and arguments entitled to consid- 
eration by this Court in favor of adopting the opinion of 
Pardessus as the best evidence of the rule of the general 


maritime law, irrespective of special modern, differing 


legislation of different States in Europe, with citations of 
authorities. 
Pages 7 to 21. 


11 German Authorities (direct) on pages 21 to 30. 


[V. Deduction from the foregoing on pages 30 to 31; 
more particularly the 2d, 5th and 7th. 


VY. Authorities proving that the premium of insurance is 
capital invested in the outlay or outfitting of the ship for 
the voyage, and constitutes an interest in the ship for the 
voyage, and that the premium of insurance and the policy 
form a part of the sea property of the ship as contradis- 
tinguished from what is called his land property, of which 
latter, the principle of an exemption thereof, by the gen- 
eral maritime law, from the risks of the voyage, carries with 
it the appropriation and subjection of the sea property to 
the payment of the creditor of the ship. 


These are collected under subdivisions. tirst and second. 


on pages 34 to 36 of Mr. Putnam's brief. 


Vi. The Benares, May 23d, 1850, 1 Eng. Law and Equity 
Reports, is referred to (the principle of the decision) as 
an authority that the insurance is to be applied in payment 
for the loss of the ship without deduction for expenses, 
claims of material men, seamen’s wages, towage, or other 
charges, for which the maritime law gives a lien on the 
ship. 

C. VAN SANTVOORD, 
or Couns l for . | ppellants. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 333. 
_— -o > 
JENS THOMMESEN AND JULIUS SMITH, 
Libellants and Appellants, 
vs, 
MARK WHITWILL, 
Respondent and Appellee. 

\PPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE EASTERN DISTRICT OF NEW YORK, 


BRIEF FOR APPELLEE. 


FOSTER & THOMSON, 
Proctors for Appellee. 


bk. C. HENDERSON, 
JAMES THOMSON, 


Advocates. 


DEN. MH. TYPREL, PRIWYER, 74 MAIDEN LANE, W. ¥. 


SUPREME COURT OF THE UMEED STATES, 


JENS THOMMESEN and JULIUS 
SMITH, 
Libellants and Appellants, 


| October Term, 
> 1885. 


vs, No. 333. 


Mark WHITWILL, impleaded, &c., 
Respondent and Appellee. 


BRIEF FOR APPELLEE. 


On the night of March 24, 1876, a collision oc- 
curred on the high seas, about 175 to 180 miles from 
Sandy Hook, and about 150 miles from the beach 
near Fire Island Light House, on Long Island, be- 
tween the barque Daphne, bound on a voyage from 
Baltimore to Marseilles, and the steamship Great 
Western, on a voyage from Gibraltar to New York 
with a cargo, from which collision the barque sus- 
tained damage in the sum of $17,023.44 (Record, 
pp. 41, 42). 

The Daphne was a Norwegian barque owned by 
the libellants, who were, at the time of the collision, 
and at the time of filing the libel in this cause, 
Norwegian subjects, and domiciled in Norway (p. 
42). 
The Great Western was a British steamship 
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owned in part by the respondent, Mark Whitwill, 
who was, at the same times, a British subject, and 
domiciled in Great Britain (p. 42). 

The value of the steamer at the time of the col- 
lision, whether ascertained by reference to her con- 
dition before the collision, or to her condition after 
the collision, and before her subsequent stranding, 

ras about $140,000 (p. 42). 

The steamship continued her voyage after the 
collision, and on the night of March 25th, while still 
on her voyage and before reaching New York, was 
stranded and wrecked on the southern coast of 
Long Island, from a cause in no way growing out 
of, or connected with the collision, and not directly 
from any peril of the sea, or without the act of man 
mingling with it, but by the careless navigation 
and fault of the persons in charge of her (p. 42). 

The Great Western, at the time of the collision 
and of her subsequent stranding and loss, was under 
insurance effected by her owners, in the sum of 
£34,000, and on the 28th and 29th of March, 1876, 
the owners of the steamer tendered an abandon- 
ment of her to the various underwriters who had 
insured her, and thereafter realized the entire 
amount of such insurance, by the payment to them 
of that sum by the underwriters, as for a total loss 
after such tender of abandonment (pp. 36, 42). 

After the tender of abandonment, and on var- 
ious dates down to the 12th of May, 1876, the 
wreck of the steamship, and the materials saved 
therefrom, were duly sold at public auction, for ac- 
count of whom it might concern (pp. 36, 37, 42). 

The sales were duly and publicly advertised in 
the city of New York, but no notice otherwise than 
by such publication was given to the libellants. 
They were made for the account of the under- 
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writers and pursuant to directions from the 
owners, and after paying the expenses of saving 
and selling the property, the sum of $1,796.14. 
was realized (p. 43). 

The Daphne put into New York and on her ar- 
rival there, and on the twenty-seventh of March, 
1876, a libel in personam was filed in the Dis- 
trict Court for the Eastern District of New York, 
in the name and on behalf of the libellants, her 
owners, against the respondent Whitwill and John 
Doe to recover the damages sustained by the barque 
in the collision (p. 19). 

In pursuance of the prayer of the libel, process 
with clause of foreign attachment was issued on 
the same day to the marshal, and in obedience 
thereto, the marshal attached other property of the 
respondent Whitwill, who, being thus compelled to 
appear, did appear in the action on the 29th of 
March, 1876, and gave.a stipulation for value for 
the attached property (pp. 3-6), and subsequently 
tiled his answer, the seventh article of which is as 
follows: 


‘* Seventh.—He alleges upon information and be- 
** lief thatif the matters alleged in said libel be true 
‘*and the libellants’ claim for damages resulting 
‘to said bark:or her cargo, or both, from the 
‘alleged collision, shall be established herein 
‘‘ against this respondent, the liability of this re- 
‘* spondent therefor is limited to the amount or 
‘* value of his interest in the said steamer Great 
** Western and her freight upon the voyage during 
‘‘ which such collision occurred, and this respond- 
‘‘ent’s said interest in said steamer and freight 
‘* is of no value whatever™’ (p. 7). 


On the trial in the District Court, the answer was 
ordered to be amended by adding at the close of 
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the article quoted, the words, ‘‘and he hereby sur- 
‘renders the same to the libellants’’ (p. 43). 

The respondent Whitwill also, on said trial, ten- 
dered to the libellants, in open Court, the following 
surrender, duly acknowledged, executed by his 
duly authorized agent, and the execution of which 
was duly ratified by said Whitwill (p. 43): 

‘* Know all men by these presents, that I, Mark 
‘ Whitwill, of Bristol, England, heretofore part 
‘‘owner of the steamship Great Western, do here- 
‘by surrender to Jens Thomessen and Julius 
‘* Smith, of Arendal, Norway, owners of the bark 
‘* Daphne, all my interest in the steamship Great 
‘* Western and her freight as of the date of March 
*¢ 25, 1876. 

‘* In witness whereof I have hereto set 
‘my hand, this 19th day of April, 
“** 1877. 


‘* MARK WHITWILL. 
‘“ By W. D. Morean, Agent.”’ 


It did not appear on the trialin the District 
Court, that the steamer was under insurance, or that 
the sale of the wreck was for account of the under- 
writers after tender of an abandonment. 

The District Court held that the respondent was 
not entitled to the limitation of liability claimed 
in his answer, under the Revised Statutes (secs. 
4282 to 4289) on the ground that these provisions 
of the statutes had no extra-territorial effect, and 
did not therefore apply to cases of collision upon 
the high seas between two foreign vessels; but that 
the rights of the parties were governed by the gen- 
eral maritime law, that the surrender tendered in 
respondent's answer and upon the trial was suffi- 
cient, under that law, to entitle him to the limitation 


5 


sought if the right to surrender the steamer and 
her freight had not been lost, under that law, by 
the sale of the wreck, which, on the proofs before the 
court, appeared to have been a voluntary sale, and 
the ccurt accordingly decreed the entire amount 
of damages sustained by the barque, against the 
respondent (pp. 18, 19, 23). 

An appeal was taken by the respondent on new 
pleadings and proofs. 

At the trial in the Circuit Court, the answer was 
ordered amended as it had been amended in the 
District Court, and the respondent Whitwill, 
again tendered to the libellants in open court, the 
foregoing surrender, and further offered to produce 
a paper to be signed by said W hitwill, by said Mor- 
gan as his attorney, in all respects like the surren- 
der tendered, except containing a transfer to a 
trustee for the benefit of the libellants under the 
provisions of § 4285 of the Revised Statutes of the 
United States, if the court should be of opinion 
that such transfer to a trustee, and not a surrender 
to the libellants should be necessary, and asked 
that, in such event, the answer be amended accord- 
ingly (pp. 37, 43). 

The Circuit Court held that the steamship was 
solely in fault for the collision, that the liability of 
the respondent Whitwill, was limited to the value of 
his interest in the steamer in the condition in 
which she and the remnants of her were after 
her stranding and wreck, on March 25, 1876, 
(the cargo having been lost and no freight earned) 
and that he was liable to respond for such value 
which was the sum of $1,796.14, and for nothing 
more (pp. 32-34). 

From the decree of the Circuit Court, the libel- 
lants prosecute this appeal. The respondent has 
not appealed. 
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The questions which have arisen in this case have 
grown out of the provisions of the laws of 1851, 
ch. 43, re-enacted in sections 4282 to 4289 of the 
Revised Statutes, and depend, for their solution, up- 
on the construction to be placed on these sections. 

The respondent sought to obtain the limitation 
of liability for the collision afforded by tuese 
sections, in two different and entirely independent 
ways: 

jirst.—under section 4283, by a plea (modelled 
upon that in the case of the Scotland, subsequently 
sustained by this court), that, if liable for the col- 
lision, his liability was limited to the amount or 
value of his interest in the steamer and her freight 
upon the voyage during which the collision oc- 
curred, and 


second.—under section 4285, by a surrender to 
the libellants of his interest in the steamer and her 
freight as of the date of March 25th, 1876, the date 
of her stranding and wreck, attempted to be effected 
by an allegation to that effect in the answer, intro- 
duced on the trial in the District Court by amend- 
ment, and by the tender to the libellants, on the 
trial, of the surrender stated. 


The trial in the District Court took place before 
the case of The Scotland had been decided by 
this Court. The District Court entirely dis- 
regarded both surrender and plea, so far as based 
upon the provisions of the Revised Statutes, and 
denied the respondent any relief whatever based 
upon the Revised Statutes, holding that the pro- 
visions of these had no extra-territorial effect, and 
did not apply to controversies between foreign- 
ers arising out of a collision upon the high 


seas between foreign vessels; but it held 
that the rights of the parties were to be governed 
by the general maritime law, ‘‘part of the law of 
** nations, consisting of certain rules applicable to 
‘* affairs of the sea which have been so often acted 
**upon and by so many different nations that they 
* are deemed to have been assented to by all,’’ that, 
by this general maritime law, the respondent had a 
right to surrender his interest in the steamer and 
her freight in exoneration of his liability to the 
libellants, that the surrender in his answer, 
and that tendered upon the trial, were sufficient to 
entitle him to the limitation sought, that an 
abandonment to insurers and a sale for their 
account would not constitute a waiver of this right, 
that, in the absence of evidence that the sale of the 
wreck was for account of the insurers, it must be 
presumed a voluntary sale, and that a voluntary 
sale, by the general maritime law, was a waiver of 
the right to surrender. 

Before the trial in the Circuit Court was had, the 
decision of this court in the case of The Scotland 
was announced. 


That case (105 U. S., 24) established in respond- 
ent’s favor the following propositions : 


a. that our courts administer justice according 
to our law unless a different law is shown to be ap- 
plicable, and this rule applies to transactions upon 
the high seas ; so that to controversies in our courts 
growing out of collisions upon the high seas, our 
law is applied, unless the two colliding vessels 
belong to the same country, or, perhaps, to differ- 
ent countries applying the same law, in which case 
the foreign law, if proved, will govern. 


6. that, subject to these restrictions, the Act of 
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1851 applies as well to foreign as domestic vessels, 
and to foreign as domestic owners. 


ce. that the ship owner may take the benefit of the 
act, affirmatively, in the method indicated in the 
fourth section of the act, and amplified in the Admi- 
ralty Rules, or defensively, by plea or answer when 
sued, at least:as regards the libeliants in the cause. 


d. that these are merely different methods of reach- 
ing the same result, viz.,the limitation of the liability 
of the ship owner to the amount or value of his in- 
terest in the vessel and freight, and the ship owner 
may adopt either method at his election; his right 
to one is independent of his right to the other; a 
failure to take advantage of one does not deprive 
him of his privilege to avail himself of the other. 

Upon the trial in the Circuit Court, the respond- 
ent again claimed the benefit, under the Revised 
Statutes, both of his plea and of his surrender. 

The Circuit Court held that the surrender by the 
respondent was inoperative as a transfer of the 
steamer and her pending freight under section 
4285, but that he was entitled to avail himself of 
the benefit of the statute by plea, and that, under 
his plea, his liability for the collision was restricted 
to the statutory limit, the value of his interest in 
the steamer and her freight after her stranding and 
wreck. 

The questions presented on this appeal, in re- 
viewing the decision of the Circuit Court, are two. 

First.—W hat is included in the term, ‘‘ the in- 
terest of such owner in such vessel and her freight 
then pending,’’ in section 4283 ? 

Second.—At what period is that interest to be 
valued, in order to determine the extent of the lia- 
bility of the ship owner ? 


9 


FIRST.—The insurance effected upon the Great 
Western by her owncrs, is not an element in their 
interest in such vessel and her freight pending, 
within the meaning of the Revised Statutes, 


‘a.) Neither the maritime law nor the conti- 
nental authorities extended the liability of 
the shipowner to the insurance upon the 
ve ssel. 


The rule of the maritime law respecting the 
liability of owners was stated in 


The Phebe (Ware, 265). 


‘** He (the master) was the agent or representative 
‘* of the other owners only so far as they had con- 
‘* fided their capital to his administration. If the 
‘* vessel were lost before the creditors were paid, 
‘* they had no remedy except against the master. 
‘¢ The other part owners were discharged from all 
‘responsibility. * * 

‘There was the same limitation of the responsi- 
“ bility of the owners whether theidemand of the 
‘* creditor was founded on the contract or tort of 
‘* the master, or whether the damage for which he 
‘* sought reparation resulted from the fault of the 
‘* master or the defects or insufficiencies of the ves- 
** sel or her tackle or apparel. * * * * 

‘* Thus we find when the principle is traced back 
‘“ to its source that it is by no means correct to say 
‘* that the liability of the vessel is merely collateral 
“‘or accessory to that of the owner. On the con- 
“trary, in the origin of the custom, the primary 
‘‘ liability was upon the vessel, and that of the 
‘* owner was not personal, but merely incidental to 
‘his ownership, from which he was discharged 
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‘* either by the loss of the vessel or by abandoning 
‘* it to the creditors.’’ 
A similar statement of the doctrine of the mari- 
time law was made by this Court in 
Norwich Co. vs. Wright (13 Wall., 
104), 
‘* By the maritime law, the liability of the ship 
‘*‘ owner was limited to his interest in the ship and 
‘freight for all torts of the master and seamen, 
‘‘ whether by collision or anything else, and some- 
‘‘times even for the master’s contracts, and his 
‘* liability was so strictly limited that he was dis- 
‘* charged by giving up that interest, or by the ves- 
‘* sel being iost on the voyage,” 
And this has since been reiterated in the later 
case of 
The Scotland (105 U. 8., 24, p. 28). 


After so authoritative a statement of the rule, 
reference to the original authorities seems hardly 
necessary. They are, however, collected in the 
cases cited and in 

The Rebecca (Ware, 187). 
Watson vs. Marks (2 Am. Law Reg., 
157). 


‘* The rule of the maritime law thus recognized 
‘“ by the Supreme Court of the United States has 
‘* also been recognized by the legislation of many 
‘foreign countries, viz.: Portugal, Holland, 
** Hamburg, Denmark (Code of 1683), Sweden and 
‘* Norway (Ordinance of 1667), Russia, the two 
‘* Sicilies, Malta in the Lombardo Venetian King- 
‘‘dom, Sardinia, the countries governed by. the 
‘Ordinance of Bilboa, that is, Mexico and the 
‘‘republics of South America, and by Prussia. 


te emer 


11 


‘* The rule can, therefore, well be applied here as 
‘*an existing rule of the general maritime law upon 
the same ground that the international naviga- 
tion rules were applied in the case of the Scoéia, 
abeve referred to. ‘In matters affecting the 
‘stranger or foreigner, the commonly received 
‘law of the whole commercial world is more assid- 
‘uously observed, asin justice it should be.’ ”’ 
Benedict, J. ( Record, p. 21). 


° 
oo 


° 
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Nor do the continental authorities state a differ- 
ent rule. 


‘* There is nothing in the Act of Congress that 
extends the liability of the owners beyond that 
‘* existing under the general maritime law, and by 
‘* that rule, there seems to be no room for doubt 
‘* that the liability does not extend to the surren- 
‘*der of insurance upon the abandoned vessel. 
‘* Upon this subject, the continental authorities are 
‘‘ substantially in unison. Indeed, I have been 
‘‘ able to find no one that asserts the rule is other- 
‘‘ wise. Only one intimates an opinion to the con- 
‘‘ trary. Ido not propose to quote these authori- 
‘‘ties at length ; copious reference was made to 
** them by the learned Judge of the District Court, 
‘and I shall not repeat what he has said. His 
‘* citations from Caumont ( Dictionnaire de Droit 
‘* Maritime, title Abandon Maritime, §§ 54, 55), 
‘*from the Code de Commerce, and from Pouget 
‘*( Droit Maritime, vol. 2, 415-419), are quite suffi- 
‘cient to show what the maritime measure of 
‘liability was and long had been, when our 
‘* Act of Congress was enacted, and to establish 
‘that it did not extend to insurance upon the 
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‘‘ abandoned vessel. I may add a quotation from 
‘* Boulay Paty and one or two other sources. In 
‘‘his vol. 1, p. 297, Boulay Paty says: ‘ Fhe 
‘product of the insurance is the price of the pre- 
‘mium which the shipowner has paid to insure 
‘the ship. This premium is not bound as a se- 
‘curity for the debts and obligations of the cap- 
‘tain. The law expressly binds only the ship 
‘and freight to that. The Code of Commerce 
‘gives to shippers a lien only on ship and 
‘freight; consequently, they have none on the 
‘insurance. In general, the ship is not repre- 
‘sented by the insurance which, after the loss 
‘of the ship becomes a right existing by itself, 
‘which gives a direct personal action in favor 
‘of the insured. All these principles beside, 
‘agree with equity and with the well understood 
‘interests of commerce.’ He says more to the 
“ same effect, and refers to Valinas sustaining him. 

‘* So, in de Villeneuve et Massé, Dictionnaire du 
‘* Contentieux Commercial, word Armateur, 20, it 
‘* is said: ‘ The surrender of the ship and freight 
‘does not extend to the insurance which the 
‘owner has put upon the ship.’ Other similar 
‘‘ authorities might be cited. The subject has not 
‘* been passed without debate. In 1841 an effort 
‘* was made in the Chamber of Peers to amend the 
‘rule so as to require a surrender of the 
‘‘insurance procured by the owner _ beside 
‘‘the ship and freight, in order to exonerate 
‘*the owner. The proposition was much debated, 
‘* but it was voted down ( Bedarride, du Com. Mar. 
‘* vol. 1, 359). It was then declared that, by the 
‘** Code of Commerce, the shipowner is not required 
‘* to bring in the insurance money when he makes 
‘‘the maritime abandonment. * * * * Nor 
‘does Pardessus assert as the doctrine of the 
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maritime law, that insurance as well as_ vessel 
and freight must be abandoned to the freighters; 
certainly not in the later editions of his work. 
At most he says he had brought himself ‘ to the 
belief’ that if the ship were insured the ecredi- 
tors to whom the surrender was made would 
have the right to demand the amount of the in- 
surance, for a reason which he gives that appears 
to me to be quite unsatisfactory. But he does 
not claim that such a right has ever been 
acknowledged ( Droit Commercial ed. 1841), and 
as I have said, I find no Continental authority 
that recognizes it.”’ Strong, J/. 

Matter of Petition N. & N. Y. Trans. 

Co. (17 Blatch., 227). 


‘*Tt appears to be the settled law that such 
abandonment is not required,’’ citing Caumont 
(Dict. de Droit Mar. title Abandon Maritime.) 
* * The possibility of fraud which, upon this 
argument has been urged as a reason for requir- 
ing a surrender of the insurance, is considered 
and rejected by the same authority (/d., § 55). 
So also, it has been adjudged (Aiz, 8th Feb., 
1832) that the shipowner who, in order to free 
himself from loans contracted by the master dur- 
ing the voyage, abandoned the ship and freight, 


‘is not bound also to abandon the product of 


insurance effected upon the ship. The same was 
adjudged at Rennes, Aug. 12, 1822 (see also 
Boulay Paty, vol. 1, p. 297). The Code de 
Commerce is, in substance, a declaration of the 
general maritime law, and § 216 of the Code has 
been adjudged to be identical with the rule of 
the maritime law as declared by the ordinance. * 
* * And it was never supposed that either the 
ordinance or the Code de Commerce compelled a 
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ship owner to surrender his insnrance money in 
‘order to effect a maritime abandonment. In 
‘* 1841, the effort was made in France to amend the 
‘* Code de Commerce so as to reqnire a surrender of 
‘the insurance as well as of the ship's freight. 
‘*The considerations affecting both sides of the 
** question were then pointed ont and discussed, 
‘and the amendment rejected with the declaration 
‘* that, by the existing provisions of the Code, the 
‘* shipowner is not bound to account for the ships 
insurance in order to effect the maritime aban- 
‘‘donment (Pouget. Droit Mar., vol. 2, pp. 415, 
**419).”’ Benedict, J., 

Matter of Petition N.& N. Y. Trans. 

Co. (8 Ben., 318, 319). 


The interesting brief of the learned advocate for 
the libellants filed by leave of the court on the 
former argument of the case of The Scotland alto- 
gether fails successfully to attack these authorities 
or to undermine the foundations on which they rest. 

An analysis of the German citations shows that the 
provision of the Prussian code was peculiar to 
Prussian legislation and was udopted asa rule of 
Prussian law by positive enactment, which dates 
from a time when Prussia did not occupy the lead. 
ing position in the German Confederation and when 
its importance as a maritime power was not great. 

It was a rule different from that’ pre- 
vailing among the other members of the Confeder- 
ation, and from that of the free cities, and, there- 
fore, from that governing the more important 
commercial interests, and when, at the conference 
for the adoption of a general maritime code, it was 
sought to make it a rule of German jurisprudence, 
the contrary rule of the maritime law was pre- 
ferred, and this provision, at the same time, disap- 
peared from Prussian law. 


— 
or 


It is a significant commentary upon this branch 
of the argument that, at the conference, it was be- 
lieved necessary that the code should contain an ex- 
press provision to that effect in order that the ship- 
owner's liability should be extended to insurance. 

That the shipping interests of Berlin were sat- 
isfied with the Prussian rule may be of some impor- 
tance in discussing the expediency of legislation ; 
its materiality on the question of the existence of 
a particular rule is not evident. 

Nor dothe French authors cited sustain the conten- 
tion that the liability of the ship owner for the torts 
of the master extends to the insurance upon the 
vessel. 

Valin’s theory of the representation of the ves, in 
case of loss, by the insurance, did not extend to 
vases of tort, and an examination of the citations 
shows that the question principally discussed is 
one which cannot arise under our statute, viz.: the 
liability of the ship owner for his own contracts 
and those of the master,within the scope of the lat- 
ter’s authority, and that the arguments quoted are 
arguments, not for or against the existence of a 
rule of law, but for or against tbe expediency of 
legislation in reference to the owner’s contracts. 


(6.) The history of the phrase ‘‘ interest of the 
owner in such vessel and her pending 
Sreight,” proves that it has always been used 
with reference to part owners, to relieve them 
trom a liability in solido to the extent of the 
value of the vessel and freight, and to limit 
their liability to the value of their shares 
therein. 


English legislation on this subject, prior to the 
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Act of 1851, was embraced in the three statutes, 
7 Geo. II, c. 15, 26 Geo. Ill, c. 86, and 53 Geo. 
Til, c. 159; and its history has been related in 
Norwich Co. vs. Wright (supra), in Walker vs. 
Ins. Co., (144 Gray, 288), and by Mr. Lathrop, in 
his article in 1 Amer. Law Rev., 593. 

The limit of liability prescribed by all these acts, 
whether in the case of a part owner or of an owner 
of the whole ship, is the same, the value of the 
vessel and freight. The phrase, inlerest of the 
owner in vessel and freight, does not appear, be- 
cause it would have no application. 

The Act of 1851 was principally drawn from the 
Act 26 Geo. JI, ec. 86, and from either the Revised 
Statutes of Maine (Revision 1840, Ch. 47, § 8, et 
seq.), or the Revised Statutes of Massachusetts 
(Revision 1836, Ch. 32, § 1, et seg.), probably the 
former, since there are verbal agreements which 
point to this conclusion, and Mr. Hamlin, of 
Maine, took charge of the bill in the Senate. 

Section 8 of chapter 40 of the Revised Statutes 
of Maine, which was apparently the source of the 
third section of the Act of 1851, is as follows: 

‘“*$ 8. No ship owner shall be answerable be- 
‘* vond the amount of his interest in the ship and 
‘‘ freight for any embezzlement, loss or destruction 
‘* by the master or mariners, of any goods or mer- 
‘‘ chandise, or any property put on board of such 
‘ship or vessel, or for any act, matter or thing, 
‘*damage or forfeiture done, occasioned or in- 
‘‘curred by said master or mariners, without the 
‘* privity or knowledge of such owners.” 

This is substantially the provision of the Revised 
Statutes of Massachusetts (Revision 1836, Ch. 32, 
§ 1), and the phrase, ‘interest in the ship and 
freight,’’ in both revisions, is taken from the act 
of Massachusetts (Laws 1819, c. 122), which con- 
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stituted the earliest legislation in the United States 
on this subject, and was almost literally copied in 
the Maine statute (Laws 1821, c. 14), the phrase, 
of course, on well settled principles, retaining in 
the revisions the meaning which it had in the stat- 
utes revised. (Bishop on Written Laws, $$ 98, 
144; United States vs. Bowen, 100 U. 8., 568, 
p. 573.) 

The material provisions of the Massachusetts act 
were as follows: 


‘*S 1. Be it enacted, ete., that from and after the 
‘* passing of this act, no person or persons who is, are 
‘for shall be owner or owners in part or in whole of 
‘‘any ship or vessel,shall be subject to answer for, or 
‘‘make good to any one or more person or per- 
‘* sons any loss or damage by reason of any embezz- 
‘‘lement, secreting or making away with, by the 
‘* master or mariners, orany of them, of any goods, 
wares or merchandise, or any property whatso- 
ever, which shall be shipped, taken or put on 
board any ship or vessel, or for any matter or 
thing, damage or forfeiture, done, occasioned or 
incurred by the said master or mariners or any 
of them, without the privity or knowledge of 
such owner or owners, further than the value of 
the interest which such owner or owners have or 
had at the time of such shipment in the ship or 
vessel, with all the appurtenances and the full 
amount of his interest in the freight due or to 
grow due for and during the voyage, wherein 
such embezzlement, secreting or making away 
with, as aforesaid, or other malversation of the 
master or mariners shall be made.”’ 


< 


~~ 
° 


That these statutes were based on the 26 Geo. 
III, c. 86, isapparent from the narrow scope of 
the protection afforded ; but even a cursory exam- 
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ination shows that the American statutes introduce 
a different limit of liability in the case of a part 
owner, and that the construction and object of this 
phrase in these acts is beyond doubt. 

They restrict the gross liability of the owners to 
the value of the vessel and freight, and the liability 
of any part owner to the value of his share in the 
vessel and freight, adopting in this respect no new 
principle but the well settled rule, among others, 
of the Consulate of the Sea (ch. 141, 182), Hol- 
land (Ordinance of Rotterdam, Arts. 126, 127, 167, 
2 Magens, 101, 102), and Hamburg (1 Valin, 569). 

The phrase, indeed, can only have been intro- 
duced with this intention, and not for the purpose 
of extending the liability beyond the value of the 
ship and freight as material things ; for any ques- 
tion concerning insurance could never have arisen. 
The time when the vessel is to be valued, is stated 
in the act, and the liability of the owners, within 
the prescribed limits, is independent of the event of 
the voyage. 

The sections of the act relating to affirmative 
action bya part owner are not inconsistent with 
this view. 

If a part owner is sought to be held liable in solido 
for the damage, he may plead the act; but if the 
injured party be made defendant, he is not com- 
pelled to receive his damages piecemeal. 

Until its adoption therefore, into the Act of 1851, 
‘‘interest’’ had been used as synonymous with 
‘‘share.’’ The phrase had not been used to extend 
the liability of shipowners, but still further to limit 
that liability by making provision for part owners 
of offending vessels. 
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(c.) The language of the Act of 1851 shows 
that, in that statute, the phrase retains this 
Meaning. 


Such was the construction placed upon it by Mr. 
Justice Strong in | 

In re Norwich & N. Y. Trans. Co., (17 Blatch., 
221.) 

‘“The words of the statute are plainly not 
‘* designed to enlarge liability, but have for their 
‘‘ purpose making provision for part owners of 
‘‘ offending vessels. Instead of holding a part 
‘* owner liable to the extent of the whole value of 
‘* the vessel, they limit his liability to the value of 
‘*his interest or share,leaving the other part owners 
‘* liable to the extent of the value of their shares. 
‘* 7] cannot doubt such is the meaning of the stat- 
‘“ute.”? (p. 234.) 

This construction is also favored by the lan. 
guage of the fourth section of the act which 
provides that when losses are suffered by sev- 
eral persons in the same voyage, and ‘‘the 
whole value of the vessel and her freight for 
the voyage ”’ shall not be sufficient to make com- 
pensation to each of them, they shall receive com- 
pensation in proportion to their respective losses. 
The extreme extent of liability is ‘‘ the whole value 
of the vessel and her pending freight,’’ which, 
therefore, must necessarily be the value of the ag- 
gregate of the ‘‘ interests’’ of the owners therein 
or the aggregate value of the shares of the respective 
owners. 

The act is itself silent on the subject of insurance 
and there is nothing in it from which an intention 
could be inferred, that a surrender of insurance is 
required. ‘‘It was easy for the statute to have 
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‘** provided for liability for, and transfer of claims 
‘* for insurance. It fails to do so, whether the mari- 
‘* time law did so or not.’’ 

And Admiralty Rule &4 is equally silent. 


(d.) lt is impossible from the nature of the con- 
tract of insurance that it should be an inter- 
est in the subject matter insured. 


The contract of insurance is a personal contract 
of indemnity. It is not an insurance of specific 
things, nor does it attach to the subject matter as 
an incident or in anv manner go therewith as an 
accessory. It is only a special agreement with 
the assured against such damage as he may sustain 
in the loss of, or by injury to the particular things 
insured. 

Lynch vs. Dalzell (4 Brown Cas. in 
Parl, 431). 
Sadlers’ Co. vs. Babcock (2 Atk., 544). 


The text writers on this subject agree in all es- 
sentials in their definition of this contract. 

‘* The contract of insurance’’ says Arnould (Ma- 
rine Insurance) *‘is a personal contract on the 
‘*part of the underwriter to indemnify the party 
‘‘originally insured against the consequences of 
‘*the perils insured against; it is not a contract to 
‘indemnify any one whatever who may become 
‘interested in the subject insured during the con- 
‘* tinuance of the risk.”’ 

Pothier’s definition is similar. 

‘‘Insurance is a contract by which one party 
“ thereto assumes the risk of the perils to which a 
‘“‘ thing may be exposed, and agrees with the other 
‘‘party, to indemnify the latter against the loss 


A Att 


— es illsteeteneenetniammeneien aa oY —w ™ 


——n 
ee 


21 


‘* which would be caused him by the happening of 
‘*these perils, in consideration of a sum paid or 
‘*contracted to be paid, as the price of the risks 
‘‘assumed.”’ 
Traité d Assurance C. 1, § 1, § 2, pl. 
10, 11. 


In Lucena vs. Crawford (2 N. R., 270) many 
definitions are collected and are thus summed up 
by Lawrence, J/. 

‘* These definitions, by writers of different eoun- 
‘* tries, are in effect the same, and amount to this, 
‘*that insurance is acontract by which the one party, 
‘* in consideration of a price paid to him adequate 
to the risk, becomes security to the other that he 
shall not suffer loss, damage or prejudice by the 
happening of the perils specified to certain things 
which may be exposed to them.”’ 


- 
a 


- 
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To the same effect are 
Dizon on Marine Insurance, p. 86. 
2 Duer on Insurance, pp. 52, 58. 
Marshall on Insurance, p. 7. 
1 Phillips on Insurance, p. 1. 


‘* Policies of insurance against fire and against 
marine risks are both properly contracts of in- 
demnity, the insurer engaging to make good, 
within certain limited amounts, the losses sus- 
tained by the assured on their buildings, ships 
‘‘and effects.’’ 

Dalby vs. I. & L. L. Ass. Co. (15 C. 

B., 365, p. 387). 


‘‘ Tt (insurance) is also a personal contract, and 


'** whether the subject matter of insurance be a ship, 


‘“‘or a building, or a life, or whatever else it 
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‘* may be, although in popular language it may be 
‘* called an insurance upon the ship, or building, 
‘for life, orsome other thing, yet itis strictly an 
‘‘agreement with some person interested in the 
‘* preservation of the subject matter, to pay him a 
“sum which shall amount to an indemnity, ora 
‘* certain sum agreed uponas an indemnity, in case 
‘‘his interest in the subject matter shall suffer 
‘* diminution of value from certain specified causes 
‘* or in certain specified contingencies. * * * * 

‘* The contract of insurance does not run with 
‘** the subject matter of insurance unless by special 
** stipulation, wholly foreign to itself, either inter- 
** nolated in the contract or in addition thereto.”’ 

May on Insurance, § 6. 


To the same effect is Wood (on Fire Insurance, 
§ 249). 

‘*The contract is personal, and insures not the 
‘** property, but the assured against loss by its de- 
‘* struction, and consequently does not pass us an 
‘* incident tothe property. Therefore, unless as- 
** signed with the consent of the assurer, it becomes 
‘* inoperative when the interest of the assured in 
‘* the property ceases.”’ 

The premium, the consideration for the assump- 
tion of the risk, is paid by the insured; the con- 
tract is made with him, and no one save a party to 
it, or one in privity with a party to it, can recover 
upon it. 

The insurance upon a thing cannot be an interest 
in the thing. There is a contradiction of terms. 
The owner's interest in the thing insured is the sub- 
ject matter of the insurance, not the insurance. 

The absence of insurance does not detract from 
the value of the subject matter and its presence 
does not increase the value, and if the insurance 
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does not, from its nature, pass by virtue merely of 
a transfer of the subject matter, it cannot be 
treated in law orin fact as an incident or accessory. 

It seems also a necessary consequence of holding 
a policy of insurance to be an interest in the thing 
insured, to extend every lien upon the subject 
matter of insurance to the policy upon it. 

Itis, however, well settled in cases of fire insurance 
that a mortgagor has no interest in a policy of in- 
surance effected by the mortgagee and the premi- 
um upon which bas been paid by the latter ( “oster 
vs. Van Reed, 70 N. Y., 24) and cannot insist that 
the proceeds of insurance shall, in case of loss, be 
applied in reduction or extinction of the mortgaged 
debt. 

Nor, on the other hand, has the mortgagee, by 
virtue of that relation, any interest in, or lien upon, 
a policy effected by the mortgagor on the mort- 
gaged property, or, in case of loss, upon the pro- 
ceeds of the insurance. 

“ We know of no principle of law or of equity 
‘‘by which a mortgagee hasa right to claim the 
‘* benefit of a policy underwritten for the mortga- 
‘‘ vor on the mortgaged pruperty in case of a loss 
‘‘ by fire. It is not attached or an incident to his 
‘‘mortgage. It is strictly a personal contract for 
‘‘the benefit of the mortgagor to which the mort- 


“* gagee has no more title than any other credi- 


‘¢ gor.”’ 
Columbia Ins. Co. vs. Lawrence (10 
Pet., 512). 


‘‘As to the grantee of the property, he can take 
‘‘nothing by the grant in the policy, since it is 
‘‘not in any just or legal sense attached to the 
‘* property or incident thereto.”’ 

Carpenter vs. Prov. Wash. Ins. Co. 
(16 Pet., 496). 


24 


And see 
2 Am. Lead. Cas. p. 826, and cases 
cited. 


It has also been held in this court that the in- 
demnification of a shipper by his insurer is no bar 
to his action against the carrier for negligent trans- 
portation. 


Throughout the discussion of this subject, in 
all the cases, the word ‘‘ insurance’’ has been used 
in discussing what is included in the interest of 
the owner in the vessel. 

It remains to define this term, and it is plain that 
insurance, as thus used, must mean the policy of 
insurance and not the proceeds of the insurance; 
the contract and not the sum paid under it. 

The statute has therefore made no distinction 
between the cases of partial and total loss. The 
contract is single and indivisible. The same for- 
mula insures against partial -and total loss. 
Whether the loss is total or partial, affects the 
amount recoverable upon the policy and the method 
of obtaining the proceeds of the insurance, but not 
the nature of the contract. 

The transfer contemplated by the Act of 1851 is 
of an interest in the vessel, that is, of that which 
co-exists with the vessel. The act either requires, 
therefore, the surrender of the policy in every case 
where a policy has been taken out, or in no case ; 
in cases of partial as well as total loss; for if the 
' policy be an interest in the vessel, the amount re- 
coverable on it may afiect the value of the interest 
but certainly cannot alter its nature. 

This objection is not answered by a reference to 
the abandonment peculiar to marine insurance re- 
quired in case of total loss, actual or constructive. 
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If the policy be treated in such a case, as an 
agreement for the purchase of the subject matter, 
that does not extend any lien upon the subject 
matter to the policy ; that still remains a personal 
contract. It does not become an interest in the 
subject matter. An agreement for the sale of 
mortgaged property is not subject to the lien of 
the mortgage. The mortgagee cannot enforce it 
for his own benefit ; the mortgagor may release it 
at will. A mortgagee has no lien upon the pur- 
chase price, though that price be greater than the 
full value of the property mortgaged. So in the 
case of marine insurance; the marine insurer 
takes the property abandoned, as against the 
lienors thereon, subject to the liens upon it. The 
legal rights of the lienors over the subject matter 
are not diminished or affected by the abandonment, 

The theory of the French authors cited by the 
libellants is not based upon the principle that the 
insurance (7. é., the policy) is an interest in the 
vessel, but that it and its proceeds are a represen- 
tative of the snbject matter. 

This theory is a modern one, and, as stated by 
M. Laurin, is based on a fiction. and on a fiction 
which finds no countenance in the statute or 
foundation in the principles of our law. 


Under this theory, it is impossible to hold that 
insurance is an interest in the subject matter; the 
two views are absolutely inconsistent. An interest 
in a thing presupposes the existence of the thing ; 
a representative of the ves or a substitute for the 
res necessarily involves its absence or destruction. 

A transfer of a thing carries with it its incidents, 
its accessories, but it cannot carry a substitute. 
W hatever passes as an incident must pass as an in- 
cident to something existing as the subject of the 
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transfer; but as a substitution or representation 
will not occur until the destruction of that of which 
the substitute is the representative, it can never 
pass as an incident. 

This is clear from the argument of M. Dufour, 
who admits that the lien cannot be exercised at the 
same time on both the res and the insurance, mak- 
ing the deduction necessary that the insurance on 
the ves is not an interest in the ves. 

The doctrine might, indeed, be called the theory 
of the representation of the res by the insurance, 
as stated by M. Grivart: ‘‘ ’indemnité d assur- 
ance est, en fail, la representation du navire.”’ 

The justness of this distinction is seen in the case 
of a technical, partial loss to which necessarily and 
logically this theory can have no application ; and 
this is admitted by M. Dufour. As long as the 
res remains, as long as it has not become actually 
or constructively a total loss, the insurance cannot 
be substituted for it, and the doctrine of repre- 
sentation is without applicability. 

The incompatibility of this theory with any 
construction of the statute is apparent. The im- 
possibility of reconciling it with principles settled 
by repeated decisions is clear. 

Its adoption requires, in the language of M. 
Laurin, the repudiation of old principles, and the 
adoption of the fiction that the indemnity of insu- 
rance is the mere representation of the subject 
matter. 


(e.) The purpose of this legislation will be 
frustrated if insurance be held to be an in- 
terest in the vessel. 


‘*The great object of the law was to encourage 
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‘‘shipbuilding and to induce capitalists to invest 
‘*money in this branch of industry. * ” . 
‘*How many enterprises in mining, manufacturing 
‘‘and internal improvements would be utterly im- 
‘* practicable if capitalists were not encouraged to 
‘invest in them through corporate institutions by 
‘‘which they are exempt from personal liability, or 
‘*from liability except to a limited extent? The 
‘* public interests require the investment of capital 
‘‘in shipbuilding quite as much as in any of these 
‘fenterprises.”’ 

To attain this object, the United States, in the 
Act of 1851, adopted the rule of the maritime law, 
limiting the liability of shipowners for the wrong- 
ful acts of the master. 

If the rule of the maritime law were adopted as 
furnishing a just and proper principle by which 
to govern this branch of the legal relations of ship- 
owners, it is only proper to look to the maritime 
law for the theory of the rule, and the reasoning on 
which it was founded, as supplying the best guide 
to its proper application to the cases arising under 
the statute. 

‘‘By the maritime usages and customs of the 
‘*middle ages, * * * the master, who was 
‘‘ordinarily a part owner, was not considered as 
‘*properly the agent or mandatary of the other 
‘‘nart owners, but rather as the administrator 
‘‘of the property, that is, of the vessel 
‘‘which was intrusted to his care and man- 
‘‘agement. He was authorized to employ it 
‘*for the common benefit of all the owners 
‘* more in the character of the acting partner of a 
‘* socielé en commandité or limited partnership, than 
‘‘in that of agent for hisco-owners. As the gerant 
‘‘ or active partner, he was authorized to act for the 
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other owners and bind them in all matters relat- 
ing to the employment of the vessel to the ex- 
tent of their interest in it, or to speak more cor- 
rectly, to bind the property itself, which was con- 
fided to his administration. * - -: pee 
he was not authorized as master, and as repre- 
senting his co-owners, to bind them beyond the 
value of their share in the ship and freight. * 

° * He was the agent or representative of 
the other owners, only so faras they had confided 
their capital to his administration. If the vessel 
were lost before the creditors were paid they had 
no remedy except against the master. * ™ 
There was the same limitation of the responsibil- 
ity of the owners, whether the demand of the 
creditor was founded on the contract or tort of 
the master.”’ 

The Phebe (Ware, 265). 


‘‘ The principles of this contract were applied by 
the legislation and jurisprudence of the middle 
ages to the master of a vessel. He was considered 
not precisely as the agent or, in the language of 
the civil law,the praepositus of the owners, but as 
standing with regard to them in a peculiar rela- 
tion, which was expressed by the term commend- 
atary. He had control and management of the 
vessel, and in the absence of the owners was au- 
thorized to enter into all contracts which were 
necessary to its employment. His contracts 
bound himself, and operated a tacit hypotheca- 
tion of the vessel. The creditors might pursue 
the master personally, or might proceed by the 
arrest of the vessel. But the owners were under 
no personal liability for the obligations of the 


‘* master, arising either ex contractu or ex delicto. 
‘* His contracts and torts bound their shares of the 
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‘* vessel, but bound them no further. The master 
‘had noauthority to compromit their fortunes be- 
‘‘vond the capital which they had entrusted to 
‘* his administration.’’ 

The Rebecca (Ware, 198). 


There is no injustice in the application of the 
rule of the maritime law. 

The relief afforded by these sections of the Re- 
vised Statutes is limited to the torts of the master, 
or to those breaches of contract caused by the tor- 
tious acts of the master, commilted without the 
knowledge or privity of the ship owner. 

It is the natural use of a ship to be employed on 
long voyages, during which it will be ex necessitate, 
entirely beyond the control of the owner ; from the 
beginning of the voyage, his utmost care will be 
unavailing to prevent the torts of the master, and, 
of these, he is entirely innocent. 

Under these circumstances, the act recognizes 
the hardship of subjecting the ship owner to a 
common law liability as principal, for the acts of 
the master; a hardship which is the greater since 
the rule as no foundation in natural justice, but is 
purely one of expediency. 

‘* Waults, like crimes, are in their own nature 
‘‘nersonal, and are not imputable except to the 
‘‘ persons who commit them; and upon the prin- 
‘* ciples of natural justice, the fault of one person 
‘* can never be imputed to another, unless he was 
‘* under an obligation to prevent it.”’ 

(See Holmes on the Common Law, p.25.) 


The proceeds of the insurance are the result of a 
personal contract made with the ship owner, the 
consideration of which is paid by him. The con- 
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tract is one which he is under no duty to make, 
and which, if made, is intended by him exclusively 
for his own protection and not for the protection 
of interests adverse to his own. 

The effecting of insurance is the mark of pru- 
dence ; absence of insurance by persons of moder- 
ate means denotes recklessness. Legal discrimina- 
tion in favor of the reckless against the prudent, in 
favor of the short-sighted against the far-sighted 
does not commend itself to consideration. 

‘* Tt would discourage insurances were we to deny 
‘*to the ship owner the benefit of the contract for 
‘which he has paid his premium; it would dis- 
‘discriminate to the disadvantage of the small 
‘* capitalist, who must insure with third persons, in 
‘‘favor of the millionare. whose extended means 
‘fallow him to stand his own underwriter, and 
‘‘who, not receiving the amount of loss from third 
‘* persons, would not be called upon to pay it over 
‘to the shipper, or to the disadvantage of the 
‘* prndent in favor of the reckless,’’ and a remark- 
able instance of this would the case of insurance by 
a part owner who might be compelled to surrender 
the insurance while his uninsured co-owners escaped 
liability, his very prudence and foresight giving 
rise to the cause of action against him. 


If the surrender of insurance should be enforced, 
the consequence would be, uot to secure the insur- 
ance for the injured party, but to prevent the ship 
owner from collecting it. 

‘*Tf it were never sodesirable,’’ said Judge Kane, 
in Watson vs Marks, ‘* to turn over the policy on 
‘* the ship to the profit or indemnity of the shipper 
‘* of cargo, and if it were not of all things the easiest 
‘‘ to cover up the fact that such an insurance was 


. 


31 


eo 
a 


in existence, a simple restriction of the assign- 
able quality of the instrument such as we find in 
‘‘ our policies against fire, would make the effort 
futile. A single line of memorandum would do 
the business.”’ 
The courts cannot compel insurers to insure. 
(1 Parsons, Mar. Law, 2). The contract is a per- 
sonal one. Its conditions and stipulations are de- 
termined by the parties effecting it. It is within 
their power to prevent the insurance from enuring 
to the benefit of the owners of the injured vessel. 
By such a construction of the statute, therefore, 
the rights and remedies of the injured party would 
not be extended, but the rights of the innocent 
ship owner would be limited ; the insurance is not 
secured to the former, but the latter is deprived of its 
benefits. Such a construction does not grant relief 
to the creditor, but inflicts a penalty upon the ship 
owner. 
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The principal arguments against the construc- 
tion contended for are that it is inconsistent with 
4 supposed public policy towards carriers ; that 
it is inequitable ; and that it is inexpedient, since 
its consequences would be dangerous. 

The first of these objections, if allowed to prevail, 
would require a construction of the statute disap- 
proved in Prov. S. S. Co., vs. Hill Mfg. Co. (109 
U.8., 578), and would involve the consequences 
there deprecated. 

Its radical error is, however, the assumption, 
which is fundamental, that it could not have been 
intended by Congress to permit a ship owner, a 
wrongdoer, to indemnify himself against the con- 
sequences of his own wrong. 


The act does not regard the ship owner who 
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brings himself within its terms,as a wrongdoer. It 
carefully distinguishes between those cases where 
the owner is a wrongdoer, and where he is: not; 
where the injury inflicted is his wrong,and where it 
is not. In the former case, the statute does not ap- 
ply ; it is only in the latter that it affords protec- 
tion ; but in these,it plainly cannot regard the ship- 
owner as a wrongdoer, but must logically consider 
him an innocent person, to whom it would be un- 
just to impute the tort of the master. 

The lien attaching to a vessel for a tort of 
which she has been guilty, does not spring from 
the principles of the law of master and servant, or 
from any of the principles of the common law. It 
is independent of these. (The China, 7 Wall, 53). 
This lien may be enforced iz rem, and the value 
of the ves is therefore the limit of the owner’s 
liability through the vessel for the tort of the 
master, and to this extent, a recovery may be had 
in personam. 

But if the master’s tort is not to be imputed to 
the ship owner, if the owner is not,in fact or by im 
putation of law,a wrong-doer,there can be no objec- 
tion to permitting him to indemnify himself by in- 
surance against an event by which he, as well as 
other persons,may be losers. He gains nothing. He 
has lost his vessel by a fault or series of faylts which 
are not to be imputed to him. The insurance which 
he receives, and for which he had paid the premi- 
um, indemnifies him not against the consequences 
of his own wrong but the wrong of one who as 
to him is a wrong-doer. 

The first section of the act furnishes a further 
answer to this argument. Congress plainly con- 


templated a radical departure from common law 
rules. 
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But does not the argument from public policy go 
too far? 

If it is against public policy to permit a ship 
owner to indemnify himself against the conse- 
quences of the negligence of the master of his vessel, 
is not insurance against damages inflicted upon other 
vessels in collision contrary to public policy, and 
are not the contracts for such insurance void, for 
as, by these contracts, the insurer is only bound 
to pay what the vessel insured should pay, negli- 
gence in the vessel insured, is a pre-requisite toa 
recovery by its owner on the policy. 


To the second argument the answer is similar: 
Equity as thus used can mean only natural justice. 
It was never a rule of natural justice to impute to 
one the tort of another in which the former did not 
participate. [t was arule of law of gradual growth, 
but a rule of expediency, not of equity. 

The quotations from the French authors should 
be carefully scrutinized. Their strictures are upon 
the rule limiting the liability of the owner for the 
contracts of the vessel. This is carefully guarded 
against by our statute. 


The third objection is based upon the dangers 
growing from this construction. 

The practical danger is nothing. There is already 
a special insurance against collision. It has never 
been found that ship masters are for this reason 
more bent upon destruction. 

Nor is there danger that in case of serious loss 
by collision the master of the guilty ship would be 
encouraged to strand her. He would never venture 
to do this without the privity of the owner, who 
would thus be without the pale of the act, and 
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whose fraud would prevent his collection of the 
insurance. 

Finally, there are many practical checks upon 
such conduct of the master. He is committing a 
crime, he is putting at risk the lives of himself and 
of his crew to save to his owners a fund in which 
he has no interest, and in which they dare not 
allow him to share, and all for nothing since his 
vessel is insured against the consequences of 


negligent collision. 


(f.) Since the decision of this Court in the 
case of Norwich Co. vs. Wright (13 Wadlz., 
104). there has been a practical unanimity of 
opinion, whenever the question has been pre- 
sented, that insurance is not an interest in 
the vessel. 


‘* Indeed, the language of the statute seems to 
‘render it impossible to raise such a question. 
‘* Plainly the words of the act do not cover the in- 
‘* surance money, and the absence of any allusion 
‘*to insurance is significant. It is difficult to be- 
** lieve that such money would not have been dis- 
‘* tinctly mentioned if there had been any inten- 
‘‘ tion to include it. * * * Inthe second place 
‘*the amount received for the insurance did not 
‘‘ arise from or out of the vessel, but out of certain 
‘* contracts of indemnity made by the owners of 
‘* the vessel, to which contracts the freighters were 
** not parties.’’ 

Matter of Petition of N. & N. Y. 
Trans. Co. (8 Ben., 317, 318). 


‘*The owners of the cargo could have proceeded 
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‘fagainst either vessel, but one having been de- 
** stroyed, the liability of the owners of that ves- 
‘* sel was limited to her value.’’ Lowell, Circuit 


Jud ge. 
The C. H. Foster (1 Fed. Rep., 734). 


‘‘Has not Congress tle further power, having 
entire control over the remedy, to prescribe that 
‘*in such cases the remedy shall be ir rem only 
‘* against the ship and not in personam ; that the 
‘* damages to be recovered in this class of marine 
‘torts in the Admiralty Courts of the United 
‘* States shall be limited to the value of the ship 
‘‘and freight, and if the fund is not sufficient 
** to pay all claims upon it, that it shall be equitably 
‘* distributed among the claimants? It seems to 
‘*me, therefore, competent for Congress, while 
‘* making the jurisdiction of the Admiralty Courts 
‘‘exclusive in this class of maritime causes, to 
‘* direct the court to exercise that jurisdiction only 
‘in rem and not in personam ; to provide for this 
‘* class of marine torts, that there shall be a remedy 
‘‘ only against the ship and freight, or, if against 
‘* the person, only to the value of the ship and 
freight.’’ Choate, ./. 

In re L. I., ete., Trans. Co. (5 Fed. 

Rep., 612, 613). 
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‘*The subject to be surrendered is the interest of 
‘* the owner in the vessel and freight. Not a word 
‘‘is said of transfer of insurance. A transfer of 
‘‘ property is not ex proprio vigore a transfer of 
‘* the policies of insurance thereon. 

‘* There is nothing in the Act of Congress to in- 
‘‘dicate that the transfer of the interest of the 
‘* owner to a trustee, was intended to have any dif- 
‘* ferent effect from that of an ordinary transfer of 


! 
g 
is 
fl 
F 


36 


‘personal property, which, neither in law or in 
‘* equity, carries with it insurance, or any collateral 
‘‘contract. It seems to me, therefore, that were I 
‘* to hold that the owners are responsible, not only 
‘* to the extent of the value of the vessel and her 
‘freight, but also for the insurance collected, I 
‘* should, in fact, interpulate in the statute words 
‘* which Congress refrained from using, and extend 
‘* the liability beyond the limit prescribed. sy 
1. ” ‘*T may add, that, after reflection, 1 am 
‘‘unable to perceive that the proceeds of fire 
‘* insurance are any more liable for the claims of 
‘creditors than those of marine would be.”’ 
Strong, /. 

Matter of Petition N. & N. Y. Trans. 

Co. (17 Blatch, 234, 237). 


So Mr. Justice Blatchford, in delivering judg- 
ment in the Cireuit Court ( Record, p. 55), said : 

‘*] think it sufficient to rest the question on the 
‘plain language of the statute. ‘The interest in 
** the vessel, which is the measure of liability * * * 
‘* does not extend to what is not an interest in the 
** vessel.”’ 

And to the same effect is the decision of Nelson, 
J., in The City of Columbus (22 Fed. Rep., 460), 
since, we believe, affirmed in the Cireuit Court on 
appeal. 

All these cases, however, but reiterate the reason- 
ing of the first case under the act, and reach the 
same result. 

Watson vs. Marks (2 Am. Law Reg., 
157). 


‘* As the marine policy is a merely personal con- 
‘* tract between the insurer and the assured, so the 
‘* rights of action which flow from it in case of loss 
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‘are strictly personal also. It is not, it never was 
‘*an interest in the thing insured. In case of total 
‘* loss, the rights of the assured to recover by force 
“fof it, spring up and have their being only from 
‘*the moment when his interest in the thing ex- 
** pired.”’ 


(g.) Although this question has never been, in 
terms, adjudicated by this Court, its ut- 
terances in construing this statute have 
been, it is submitted, inconsistent with any 
construction of the act extending the ship 
owner’ s liability to the insurance upon the 
ship. 


‘* By the maritime law the liability of the ship 
‘* owner was limited to his interest in the ship and 
‘* freight for all torts of the master and seamen, 
‘* whether by collision or anything else, and some- 
‘times even for the master’s contracts, and his 
‘‘ liability was so strictly limited, that he was dis- 
‘‘ charged by giving up that interest, or the vessel 
‘being lost on the voyage (p. 119). 

‘* Wedo not hesitate to express our decided con- 
‘viction, that the rule of the maritime law on 
‘‘ this subject, so far as it relates to torts, was in- 
‘* tended to be adopted by the Act of 1851 (p. 127). 

‘ #* * * In order to proceed regularly, the 
‘* Court must have possession of the limited liabili- 
‘*ty fund, that is, the proceeds or value of the 
** ship and freight.(p. 124). 

‘“* * * Tf the vessel were libelled and vither 
‘sold or appraised and her value deposited in 
‘Court, this sum, together with the amount of 
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freight (when proper to be added) would consti- 
tute the ves or fund for distribution’”’ (p. 124). 
Norwich Co. vs. Wright (13 Wall., 
104). 


‘‘Tt may be added that the owners of the vessel 
found in fault may often not know the amount 
of damage and loss sustained by the other vessel 
and her cargo. It may * * * turn ont to be 
much greater than the value of their own vessel 
and the freight pending thereon. * * * 

‘*The counsel for the appellees is mistaken in 
supposing that the value of the offending vessel 
at the time of the collision furnishes the only 
criterion of the amount for which her owners are 
liable. In Norwich Co. vs. Wright (143 Wall, 
104) we held that the owners of the offending ves- 
sel could, under the statute, discharge themselves 
from personal liability by surrendering the ship 
and freight. This would imply that the value of 
the ship at the time of the surrender (with the 
addition of the pending freight), if the surrender 
is made in a reasonable time, would furnish a 
proper criterion of the amount of liability.’’ 

The Benefactor (103 U. 8., 239). 


‘* [t is sufficient to say that the law does not re- 
quire this. It contains two distinct and inde- 
pendent provisions on the subject; one is that 
the ship owner shall be liable only to the value 
of the ship and freight; the other is that they 
may be discharged altogether by surrendering 
the ship and freight.’’ 
The Scotland (105 U. 8., 24). 


‘“ Such being the case, we cannot say that the 
Court (upon the showing here made) has not ac- 
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quired jurisdiction of the thing about which the 
litigation arises, to wit, the fund to be appor- 


‘tioned among the parties who may prove to be 
‘* legally entitled thereto. It has the freight money 
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in its possession, and tle trustee is in a position 
to gather up the remnants of the vessel, if it has 
not already been done.”’ 

Ez parte Slayton (105 U. 8., 451). 


‘* The rule of limited liability presented by the 
Act of 1851 is nothing more than the old mari- 
time rule administered in Courts of Admiralty in 
all countries except England from time immemo- 
rial. * * * Cases might occur, itis true, 
in which the ship owners could avail themselves 
of those benefits by way of defense alone, as 
where both ship and freight are totally lost, so 
that the owners are relieved from all liability 
weave. * * Ft > 
*“ When cases arise in which the vessel and 
freight have been totally lost, and no District 
Court has or can have possession of any fund to 
distribute, resort may probably be had with 
propriety to the District Court of the district in 
which the owners reside, or where the vessel 
perished.”’ 

Prov. 8S. 8S. Co. vs. Hill Mfg. Co. 

(109 U. S., 578.) 


(h.) The policies of insurance effected on the 
Great Western by her owners were not ef- 
Jested for the benefit of the libellants ; but 
if they had been, this fact would be entirely 
immaterial, and could not increase the limit 
of the respondent s liability for the collision 
stated in the pleadings. 
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Since the contract of insurance is a personal con- 

tract of indemnity insuring, not the subject mat- 
ter, but persons interested in it, whether any one 
is insured will be a question of fact depending 
upon the intention of the parties. The broad scope of 
the general clause describing the insured is quite 
immaterial ; if it were not the intention of the per- 
son effecting the insurance to include a class of 
persons, they will not be protected by the insur- 
ance. 
‘Questions have been raised as to the parties 
who may avail themselves of the very broad and 
comprehensive terms of this clause. In the first 
‘‘ place, it is clear they must be persons who at 
‘* some time or other during the risk have an in- 
“surable interest in the property, the original 
‘‘ parties and their assignees. Beyond this, it 
‘* must be shown that the person giving the order 
‘* to effect the insurance either intended it for their 
‘* benefit or, at all events, did not intend it execlu- 
‘* sively for the benefit of others having a conflict- 
‘* ing or inconsistent interest, but that it was meant 
‘*to apply generally so us to cover the interest of 
* those who should ultimately appear concerned ; 
‘if this be shown, a subsequent adoption of the 
‘‘ policy by the parties so intended to be insured, 
‘* or so appearing ultimately concerned in interest 
‘‘ will be held equivalent to a previous order, and 
‘entitle them under the words of the general 
“ clause to avail themselves of the benefit of the 
** insurance. 

‘* The intention at the time of the party who di- 
‘‘rects the insurance to be effected is the great 
‘* point to be ascertained in determining whose in- 
“* terests the policy can be applied to protect ; and 
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‘* this point is to be ascertained by the verdict of a 
‘* jury on the evidence adduced in the cause.”’ 
| Arnould. Marine Insurance (pp. 109, 
110). 


(1.) Assuming that they had an insurable in- 
terest, the libellants are not within the terms of the 
policies effected upon the Great Western. 


For the subject matter of insurance, never at any 
time during the pendency of the risk ‘ apper- 
tained in part or in all’’ to tie libellants. 

The subject matter of insurance appertains only 
to those who have an interest in it. A tort may 
give 1ise to a lien upon the guilty vessel, but that 
lien is not an interest in the vessel] ; the vessel does 
not by any use of language appertain to the lienor. 


(2.) They are excluded by the terms of the 
policies. 


For the contract on its face insures only the 
owners who effected the insurance and those in 
privity with them, not those whose interests are 
adverse. 

This is plain from the collision clause. By this 
clause, those interested in any ship or vessel which 
might be injured by collision with the Great West- 
ern through the steamer’s negligence are contrasted 
with the assured under the policy. They are the 
persons against whose claims the assured under 
the policy are indemnified and the assured are 
to be indemnified by a payment to them of the 
amount which they have paid by way of damages 
to the injured parties. The assured under the 
policy must therefore be those whose interests are 
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adverse to the libellants. The libellants are ex- 
cluded from its benefits. 


(3.) The finding of the Cireuit Court is‘ that the 
insurance was effected by the owners and to that 
finding there is no exception. 


(4.) There was no request to find as matter of 
fact, or of law, that the insurance upon the Great 
Western covered the lien of the libellants thereon 
for collision. 


But whatever might have been the form of insur- 
ance, and whatever might have been the intention 
of the parties, it is wholly immaterial in this suit. 

[It is a necessary consequence from the nature of 
the contract of insurance that whether the insur- 
ance is, or is notin terms broad enough to cover 
any particular person, the latter's rights under the 
policy will depend, not upon his ownership of the 
subject matter, or his interest in it, or his lien upon 
it, but on the terms of the particular contract ; that 
is, Whatever may be his rights in or to the subject 
matter, these,in themselves,give him no rights upon 
the policy. His right to recover upon the contract is 
based wholly upon the fact that he is a party to it 
or in privity with a party toit; if he is not speci- 
fically named in the policy and wishes to take ad- 
vantage of the general clause, he does so by becom- 
ing a party to it, adopting the contract, and ratify- 
ing the action of the person effecting the insurance, 
which is equivalent to a previous order. 

If, under these circumstances, the original assured 
under the policy whose interest has either ceased 
or become subordinate, collects the insurance, he 
may become a trustee for those actually entitled. 
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His liability to them, however, for these proceeds 
arises not from the cause of the loss under the 
policy, though the cause of that loss may be his 
vwn tort or a tort imputable to him. The sole 
ground of his liability for the insurance is his col- 
lection of the proceeds, 

In other words, if the policies on the Great West- 
ern, the amount of which was collected by the own- 
ers, had covered any lien of the libellants for collis- 
10n, the liability of the insurers on the policies 
would arise from the stranding of the steamer, but 
the liability of the owners to the libellants for the 
proceeds collected by them would have absolutely 
no connection with the tort causing the loss; and if 
the libellants were to recover this amount from the 
owners, they would recover it, not in a cause of tort 
for collision by way of damages for the collision, 
but in an action of contract in which the owners 
were charged as trustees with funds collected by 
them for the libellants’ benefit. 

Such a recovery is not possible in this action. 

(1.) It is, to say the least, very questionable 
whether a Court of Admiralty would have jurisdic- 
tion of such a cause of action. 

(2.) This is a cause of tort and damage, while any 
non-equitable action against the owners seeking to 
charge them as trustees of the libellants would 
necessarily be founded on contract; the libellants 
could not, at any time, have been entitled to the 
immediate possession of the policies, and could not 
therefore have brought trover for their conversion. 

(3.) The insurance was not collected by the own- 
ers until after the institution of this action, and 
any cause of action growing out of such collection 
and arising after the institution of this suit cannot 
be enforced in this cause. 
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(4.) The decision of such a controversy would 
depend upon an issue of fact not raised by the 
pleadings, and which the respondent had no oppor- 
tunity to litigate, and would violate the well-settled 
rule of admiralty that the recovery must be secun- 
dum allegata et probata. 


There remains the possible suggestion, that 
assuming a policy in this form to insure all in 
terest and liens, such insurance would thereby be- 
come an interest in the subject matter. 

This overlooks the essential nature of the con- 
tract of insurance. 

The test is, whether the insured recovers on the 
policy because he is a party to the contract or in 
privity with a party thereto, or because of his in- 
terest in, or lien upon the subject matter. 

His lien upon the subject matter might, at most, 
vest in him an insurable interest enabling him to 
make a valid contract of insurance. His rights 
to the insurance depend upon the contract, to which 
he must be a party directly,or make himself a party. 
Until he becomes a party to it, he has no interest 
in it. The policy, therefore cannot, whatever be 
its form, be an interest in the subject matter of in- 
surance. 
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Second.—The Hablility of the respondent for the 
collision stated in the pleadings is limited to the 
sum of $1,796.14, the value of the Great Western 
(and her pending freight), after her stranding and 
wreck on the night ot March 25th, 1876. 


(a.) By the general maritime law, the liability 
of the ship-owner was limited to his interest 
in the ship and freight for all torts of the 
master and seamen, whether by collision or 
anything else, and his liability was so 
strictly limited that he cas discharged by 
giving up thatinterest, or by the vessel being 
lost on the voyage. 


The City of Norwich (supra). 
The Scotland (supra). 

The Phebe (supra). 

The Rebecca (supra). 


und the cases and authorities there cited. 


(b.) The rule laid down by the Continental 
authorities as the rule of the maritime law, 
with which they agree, is to the same effect. 


‘*The rule of the maritime law thus recognized 
‘*by the Supreme Court of the United States has 
‘‘also been recognized by the legislation of many 
‘* foreign countries, viz. : Portugal, Holland, Ham- 
‘* burg, Denmark (Code of 1683), Sweden and Nor- 
‘‘ way (Ordinance of 1667), Russia, the two Sicilies, 
** Malta in the Lombardo Venetian Kingdom, Sar- 
‘* dinia, the countries governed by the ordinance of 
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‘** Bilboa, that is, Mexico and the republics of South 
‘* America and by Prussia.’”’ Benedict, J. ( Record, 


p. 21.) 


And see the Continental authorities cited under 
the first point. 


(c.) The Act of 1851 adopted this rule of the 
maritime law for the cases to which the 
act applies. 


‘We do not hesitate to express our decided 
‘** conviction that the rule of the maritime law on 
‘*this subject, so far as relates to torts was in- 
‘‘tended to be adopted by the Act of 1851”’ (p. 
127). 

Norwich Co. vs. Wright (13 Wall... 
104). 


‘The rule of limited liability presented by the 
‘‘ Act of 1851,is nothing more than the old maritime 
‘‘rule administered in Courts of Admiralty in all 
‘‘ countries, except England, from time imme- 
‘* morial.”’ | 

Prov. 8. 8. Co. vs. Hill Mfg. Co. (109 
U.8., 451). 


‘* But whilst the rule adopted by Congress is the 
‘* same as the rule of the general maritime law, its 
‘* efficacy, as a rule, depends upon the statute and 
‘‘not upon any inherent force of the maritime 
“law’’ (p. 29). 


The Scotland (105 U. S., 24). 
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(d.) Interpreted and administered as statute 
law, this rule of the maritime law remains 
unchanged. The act has provided that for 
these maritime torts a recovery in personam 
shall not be greater than a recovery in rem. 


(1.) The Revised Statutes provide for three 
classes of cases: 

‘The liability of the owner of any vessel “ for 
‘fany embezzlement, loss or destruction by any 
‘person of any property, goods or merchandise, 
‘* shipped or put on board of such vessel, or ‘? for 
‘fany loss, damage or injury by collision, or “ for 
‘‘any act, matter or thing done, occasioned or in- 
‘‘curred without the privity or Knowledge of such 
‘‘owner or owners, shall in no case exceed the 
‘*amount or value of the interest of such owner in 
‘such vessel and her freight then pending’’ (§ 
4283). 

Since the provisions of sections 4284 and 4285 
apply to all these cases (Norwich Co. vs. 
Wright, 13 Wall, 104), they are _ placed 
upon the same footing, not merely in the 
measure of the ship owner’s liability therefor, but 
as Well in the method by which that limitation of 
liability is to be obtained. The liability of the 
ship owner for collision is no greater than his liabil- 
ity for loss of cargo carried in his own ship. 

This equality of liability is absolute. The statute 
does not, in case of collision, throw the risk of the 
safe arrival in port of the offending vessel upon the 
owner, and in the case of damage to cargo upon 
the shipper ; the possibility of such an inference is 
negatived by the fact that a single rule is laid down 
as generally applicable to all cases. 

And as the words in section 4284, ‘‘ whenever any 
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such embezzlement, loss or destruction is suffered 
by several freighters or Owners of goods, wares or 
merchandise, or any property whatever, on the 
same voyage,”’ include losses by collision (Norwich 
Co. os. Wright, supra), the act has contemplated 
the contingency which has happened in this case, 
and has provided for it. 


(2.) Other provisions of the act are inconsistent 
with anv other rule than that of the maritime 
law. 


a, The provisions of section 4284 cover and 
apply to all the cases specified in the pre- 
ceding section (4288), for which the ship 
owner's liability is limited. 


There are included not merely losses suffered by 
freighters of cargo, but also losses suffered by the 
owners of innocent vessels through collision. 

The City of Norwich (13 Wall, 104, p. 
123-25). 

The Scotland (105 U. S., 24). 

Admiralty Rules 54, 55, 56, 57. 


fi. The act contemplates successive losses oc- 
curring in a single voyage, not merely losses 
to several persons arising out of the same tort, 
and it is quite immaterial that all should 
belong to the same one of the three classes 
specified in section 4283. 


The ship owner's liability is not a separate liabil- 
ity to the freighters of cargo to the value of his in- 
terest in the vessel and freight, and a separate lia- 
bility to the same amount to persons injured by 
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collision, and soon. It is a gross liability for all 
classes of losses. , 

All losses within the scope of the act occurring 
on the same voyage are put by section 4284 upon 
the same footing of equality. They share in the 
limited liability fund, not in the order in which a 
Court of Admiralty would marshal the respective 
liens therefor, but in proportion to their amounts, 

The right to equality in payment out of the fund 
depends, by the express terms of the statute, not 
upon the fact that the losses were the conse- 
quence of the same disaster, nor because they 
occurred at the same time, but because they 
occurred during the same voyage of the offending 
vessel. During the same voyage of the vessel, no 
loss has precedence. 

This construction is rendered necessary by the 
terms of section 4284. 

The Act, 53 Geo. I/I, ec. 159, which was the first 
English act which, in terms, limited the liability of 
the shipowner for collision, expressly provided in 
the third section that if there were several distinct 
losses on one voyage or a loss after the end of one 
voyage and before the commencement of another, 
each loss should be adjusted as if no other loss 
had occurred. 

This provision which was in force at the time of 
the enactment of the Act of 1851, was not only 
omitted from our statute, but the case of successive 
losses by collision was put in the same category 
and subjected to the same rule as the case of losses 
by freighters, whose cause of action cannot be en- 
forced until the termination of the voyage. 


y. Necessarily, therefore, the value of the ves- 
sel at the time of any particular loss or injury 
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(unless the voyage is thereby terminated in 
the destruction of the guilty vessel), cannot 
bea matter of consequence in determining 
the liability of the shipowner. 


There cannot be, for each loss, a varying limit 
of liability, since all the losses are to be paid out of 
a single fund, which is applicable equally to the 
payment of the second loss as the first and of the 
third as the second. The fund must therefore be 
fixed in amount and must be applicable to the pay- 
ment of the damages for all the successive torts. 


6. As a consequence, any person suffering in 
jury from a maritime tort, must necessarily 
take the risk of the navigation of the guilty 
vessel from the time of the commission of the 
tort until the termination of the voyage. 


For, by the provisions of section 4284, he must 
continue liable to have the fund out of which his 
claim is to be paid, the vessel and freight, sub- 
jected to claims for subsequent torts entitled to 

ank on an equality with his own. The fund can- 

not increase, because the liability under the act is 
not cumulative. And as his share in the fund may 
thus be reduced toa nominal sum, it may equally 
well be reduced to nothing by the loss of the guilty 
vessel in a subsequent tort on the same voyage. 

The gross liability of the owner for all the torts 
cannot therefore exceed the value of the guilty ves- 
sel as rescued from the last disaster of the voyage, 
that is,at the time of her restoration to her owners. 


e. The vessel and freight, the limited liability 
fund, are not to be valued either at the com- 


mencement of the voyage or immediately be- 
fore the commission of the first tort. 

The City of Norwich (supra). 

The Scotland (supra). 


It is their value as rescued from the torts of the 
master which furnishes the limit of liability. 

They mast therefore be valued at the termination 
of the voyage—a conclusion in harmony with the 
words of section 4284, *‘if the value of the vessel 
and her freight for the voyage,” ete. 


(3.) Still other provisions of the statute make the 
same conclusion necessary. 


«, The act provides a single limit of liability 
in all the cases to which it relates, viz.: the 
P amount or value of the interest of the ship 
owner in the vessel and her freight pending, 
but provides two methods by which its bene- 
fiis may be obtained. 


‘*The primary enactment in section 4283 is that 
“ the liability of the owner for any loss or damage, 
‘* without his privity or knowledge, shall in no case 
‘* exceed the amount or value of his interest in the 
‘* vessel and her freight, then pending. 

‘* Two modes for carrying out this law are then 
‘* prescribed —one in section 4284 and the other in 
** section 4285.”’ 

The Scotland (105 U. S., 24). 


f. If the limit of liability is the same, there 
“an be no greater liability if the ship owner 
elects to plead the limitation than if he elects 
to transfer or surrender the ship and freight. 
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The value of the interest which he would have to 
transfer is the limit of his liability under his plea. 
In the one case he transfers the thing itself; in the 
other, he is chargeable with its value. The act 
gives no warrant for applying a different limit of 
liability to different cases. A single limit of liabil- 
ity is fixed for all cases. This is recognized by the 
Admiralty rules, which, in case of affirmative ac- 
tion by the ship owner, provide, as an alternative 
for the surrender of the owner's interest in the 
guilty vessel and her pending freight, the appraisal 
of the value of that interest, and the payment of 
such value into court. The provisions of section 
4285 are not restrictive, but enabling. 


y. The right to the remedy provided by section 
4285 does not depend upon the rescue of the 
guilty vessel, or its continued existence in 
specie. The subject of the transfer may be 
simply the stranded débris or the hulk at the 
bottom of the sea. Damaged or not dam- 
aged, lost or not lost, the interest of the 
owners therein may still be surrendered and 
transferred. 

The City of Norwich (supra). 
The Benefactor (supra). 

The Scotland, (supra.) 

Ez parte Slayton (105 U. 8., 578). 


The mode of relief afforded by section 4285 

must consequently be applicable to every 
vase under the act; that-is, in every case 
where the right to a limitation of liability 
exists, this mode of obtaining the benefit of 
the act is open to the ship owner. 


Those persons who may plead the limitation,may, 
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at some time, exercise the right conferred by sec- 
tion 4285. This right, it is true, may doubtless like 
any other right, be waived, but it exists in every 
case, until waived either expressly,or impliedly, by 
operation of law from some act, neglect, or omis- 
sion on the part of the ship owner. 


é«. In the absence of anything constituting a 
waiver, either directly or by implication, the 
right to surreuder must continue fora rea- 
sonable time. 


It must therefore continue, at any rate, until the 
shipowner has notice of the loss or damage in- 
tlicted and further until he has had an opportunity 
to ascertain the facts attending the loss or damage. 
(The City of Norwich, 13 Wall., 104. The Bene- 
factor, 103 U. S., 239). Necessarily, therefore, it 
continues until the guilty vessel once more comes 
into direct communication with her owner and 
under his control, or in other words, until she 
reaches port. To say that the right does not con- 
tinue until this time, 1s practically to deny its 
existence in most cases. 

‘In Norwich Co. vs. Wright, we held that the 
‘* owners of the offending vessel could, under the 
‘** statute, discharge themselves from personal lia- 
‘bility, by surrendering the ship and freight. 
‘This would imply that the value of the ship at 
‘the time of the surrender (with the addition of 
‘the pending freight), if the surrender is made in 
‘‘a reasonable time, would furnish a proper crite- 
‘rion of the amount of liability.’’ 
The Benefactor (supra). 


And note the language of the last sentence of 
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§ 4285, which plainly contemplates a delay in mak- 
ing the transfer until after suit brought. 


y. Any omission or act, to constitute a waiver 


of the right to the remedy provided by this . 


section, must necessarily be some omission 
or act of the ship owner. 


A subsequent wrongful act or a subsequent 
wrongful omission on the part of the master in the 
management of the vessel on the same voyage and 
before the owner has again regained control of her, 
cannot deprive the ship owner of the remedy pro- 
vided by this section ; since there are, In the first 
place, none of the elements of a waiver; and,in the 
second place, it is the object of the statute to pro- 
tect the owner from the consequences of such act 
and such neglect while his vessel is not in his pos- 
session or under his control. 


6. During the interval, therefore, between 
the commission of the tort and the end of 
the same voyage, the vessel must necessarily 
be at the risk of her creditors. 


(4.) A similar conclusion will be reached by con- 
tinuing the argument from section 4285. 


The right. to surrender under the fourth section 
of the Act of 1851, was independent of the number 
of successive torts committed; these successive 
torts could not be deemed a waiver of this right. 

The surrender was a sufficient compliance with 
the act and therefore with the fourth section of the 
act. This right would continue until a reasonable 
time after the commission of the last tort, that is, 
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until the vessel once more came under the control 
of the owner, either by the termination of the voy- 
age, or the voyage being broken up by her destruc- 
tion. 


The fund therefore would necessarily be during 
this interval at the risk of the injured persons, not 
merely of the master’s torts, but of the perils of the 


seas, 


(e.) The stranding of the Great Western on the 
night following her collision with the Daphne and 
while proceeding on her voyage is therefore with- 
out effect. 


There is no reason for distinguishing in principle 
between a subsequent total loss of the vessel 
through negligent stranding, and a subsequent: 
total loss through a collision caused by negligent 
navigation. 

The maritime law treated both alike, and in both 
cases relieved the owner from further liability. In 
either case, the res is destroyed ; in both cases, it is 
the master’s negligence which is the primary cause 
of the loss, and it is against that very negligence 
that the act is intended to protect the ship owner. 


The steamer was laden with a cargo which by 
the stranding was totally lost,actually or construc- 
tively, and on which no freight was ever paid, and 
the owners of the Great Western are thus brought 
within the very words of section 4284. 
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(f.) The purpose of the act requires this con- 
struction. 


The underlying principle of the act is the principle 
of the maritime law that the owner and master do 
not stand toward each other in the relation of prin- 
cipal and agent, and that it is only to the extent of 
the property which the owner has entrusted to the 
master, that he can be held liable for the 
latter's torts. 


Its object and purpose is to restrict the liability 
of the owner to the valueof the capital which he 
imperils in the enterprise. This interest in a ves- 
sel is compared to the interest of a stock holder in 
a company. He is not exposed to personal liability 
beyond the amount of capital in his venture. 

The City of Norwich (supra). 
The Scotland (supra). 


To accomplish this purpose, the act adopted the 
rule of the maritime law. Congress legislated with 
reference, not to the English but to the maritime 
theory ; and the protection afforded by.the statute 
to the owner against the torts of the master, must 
be presumed to be co-extensive with that afforded 
by the maritime law, which contemplated and 
provided against the contingency of the subsequent 
loss of the guilty vessel, after her rescue, uninjured, 
from the first tort. The act did not leave a casus 


‘omissus in which its apparent benefit might prove 


illusory,and the ship owner lose his vessel and also 
be liable for her torts. 


**The general principle of the maritime law and 
‘‘ of our statute, is that the ship owner exposes to 
** loss resulting from the taults or neglects of the 
‘** the master and crew, only the property entrusted 
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to them, and can free himself from liability for 
such faults and neglects, by surrendering such 
property in the shape in which it comes back to 
him from their hands, so long as no privity or 
knowledge on his part attaches to any such fault 
or neglect, or to any disaster which has befallen 
the vessel during the voyage. 

‘* In accordance with this principle, the statute 
allows an opportunity for such surrender. It 
could not be made in this case between the time 
of the collision and the time of the stranding. 
‘The risk of the loss of the offending vessel is 
‘*thrown, for the benefit of commerce, on the 
owner of the property damaged by her, so that 
“ if she is lost on the sea, her value shall not be 
‘* again lost to her owner.”’ 


Blatchford, J., (Reeord, p. 52-53). 


THIRD.—The provisions of the Revised Statutes 
are a simple re-enactment of the Act of 1851, 


The revision has not, in section 4285, restricted 
the right of limitation by transfer to the case of 
a single tort occasioning the losses against liability 
for which the limitation is sought. 

Congress in the first section of the revision pre- 
scribed the rule for its construction : 

‘*In determining the meaning of the Revised 
‘‘ Statutes or of any act or resolution of Congress 
‘* passed subsequent to February 25th, eighteen 
‘‘ hundred and seventy-one, words importing the 
‘‘ singular number may extend to and be applied 
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‘* to several persons or things, words importing the 


'** plural nomber may include the singular,”’ etc., 


ete. 

By the act directing the revision (Laws 1866, 
Chap. 140), the commissioners were appointed ‘‘ to 
revise, simplify, arrange, and consolidate all 
statutes of the United States,’’ ete., and the 
mode in which this duty was to be performed was 
pointed out by the second section of the act which 
provides that,in performing this duty, the commis- 
sioners shall bring together all statutes and parts 
of statutes, which, from similarity of subject, 
ought to be brought together, omitting redundant 
or obsolete enactments, and making all such altera 
tions as may be necessary to reconcile the contra- 
dictions, supply the omissions and amend the 
imperfections of the original text. 

Acting upon these instructions, the commissioners 
collected the statutes relating to commerce and 
navigation, and grouped them under a single title. 

As the Act of 1851 would not exist in the Re- 
vision as a separate act, it became necessary to 
substitute another phrase for that used in the 
fourth section, ‘‘a sufficient compliance with the 
requirements of this act on the part of such owner 
or owners,”’ 

For this they substituted the phrase ‘a suffi- 
cient compliance on the part of such owner with 
the requirements of this title relating to his 
liability for any embezzlement, loss or destruction 
of any property, goods or merchandise.’’ 

That is, the transfer under section 4285 should be 
deemed a compliance only with such parts of the 
title as bore relation to the limitation of liability 
of shipowners. 


The revisers also broke up the fourth section of 
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the Act of 1851 into two sections of the Revised 
Statutes, but we have not been able to find a case 
which holds that this requires a different construc- 
tion of the language. 

The legal rules governing the construction of re- 
visions of statutes are well settled. 

‘*An enactment in its nature declaratory of the 
**common law will be construed as far as may be, 
‘faccording to common law. * . = .@aa 
“ like principle, revisions of statutes are to be inter- 
** preted as were the statutes revised.”’ 

Bishop on Written Laws, § 144, p. 
131. 


‘Where statutes are revised as is common in our 
‘* States, to render them more convenient and plain, 
‘* the revision is to receive the interpretation which 
‘has been given to the old laws except where the 
‘fcontrary intention aflirmatively appears. Oneof 
‘the objects of the revision having been to im- 
‘* prove and make uniform the phraseology, slight 
“changes of language wil! not work changes of 
‘* meaning.’’ 

id. § 98. 


“ As the revision embraces that act as well as all 
‘‘others on the subject, itis by the express lan- 
‘‘ouage of the repealing clause $5,596, no longer in 
‘*force. Counsel for Government admitting that it 
‘fis no longer in force, independently of the sec- 
‘*tion of the revision which we are called upon to 
‘‘construe, insist that a resort may be had to the 
‘law which was the subject of the revision to in- 
‘‘terpret anything left in doubt by the language of 
**the revisers. 

“This principle is undoubtedly sound, and 
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‘“‘where there is a substantial doubt as to the , 
‘* meaning of the language used in the revision,the 
‘old law is a valuable source of information. The 
‘* Revised Statutes must be treated as the legis- 
‘lative declaration of the statute law on the sub- 
‘‘iects which they embrace on the Ist day of De- 
‘*cember, 1873. 

‘When the meaning is plain, the Courts cannot 
‘‘look to the statutes which have been revised, to 
“ see if Congress erred in that revision but may do 
‘‘so when necessary to construe doubtful language 
‘*used in expressing the meaning of Congress. If 
‘“then inthe case before us the language of sect. 
‘©5280 was fairly susceptible of the construction 
‘‘claimed by the Government as well as of the op- 
‘* posite one, the argument from the provision of 
‘‘the statute as it stood before the revision would 
‘* be conclusive.” | 

United States vs. Bowen (100 U. S., 
508, 513). 


‘*On these differences of language,’’ said Mr. 
Justice Blatchford, ‘** it is contended that the Re- 
‘* vised Statutes exclude a limitation of the liabili- 
‘*ty of a part owner to the value of his interest in 
‘* the vessel and freight,and do not provide for any 
‘‘ limitation short of the interest of the owner or 
‘‘ owners collectively in the whole vessel. There 
‘‘is no force in such acontention, * * By sec- : 
‘‘ tion 1 of the Revised Statutes, it is provided that | 
‘‘in determining the meaning of the Revised 
“Statutes, words importing the singular number 
‘‘ may extend and be applied to several persons or 
‘‘ things, and words importing the plural number 
‘‘may include the singular. It was undoubtedly, 
‘‘ because of this general provision that the lan- 


61 


‘‘ouage of the Act of 1851 was condensed in the 


‘revision. Read by the light of such general pro- 
‘* vision, and in view of the principles on which the 
‘* revision was made, it must be held that the new 


language in sections 4283 and 4285 is the result 
‘merely of revision, simplification, rearrangement 
‘and consolidation, with a view to the re-enact- 
“ment of the same substance and meaning.” 
(Record, p. 53. ) 

citing Murdock vs. City of Memphis (20 Wall., 
590-617). Smyth vs. Fish (23 Wall., 374). ZU. S. 
vs. Claflin (14 Blatch. C. C., 55). The L. W. 
Haton (9 Ben. , 289, 298-303). 


FOURTH.—The decree appealed from should be 
aflirmed with costs. 


FOSTER & THOMSON, 
Proctors for Appellee. 
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Supplemental Brief for Appellants on the 
question of Insurance. 


Libellants herein beg to refer to the brief already sub- 
mitted on their behalf, by leave of Court, in the case of the 
National Steam Navigation Company vs. Dyer, on Decem- 
ber 24, 1884. 


The general question of the effect of insurance upon the 
injuring vessel in proceedings to limit the liability of its 
owners for consequences of collision at sea has there been 
considered. 


When an abandonment (délaissement) of the vessel has 
been made to the insurers by the owner, a different ques- 
tion arises. The act of the shipowner transferring his title 
and interest to the underwriter for the purpose of collecting 
his insurance, cannot leave his position unchanged toward 
the ship's creditors. 


A distinguished French author cited in the former brief 
very lately published the following views on this question : 


» 
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‘A delicate and complicated question of quite another sort is 
that of the relations of the abandon to creditors with the délaisse- 
ment to insurers, when the ship Is Insured, 

There is no doubt and no possible controversy as to the conse- 
quences of the délaissement as far as the ownership is concerned. 
Article 385 of the Code de Commerce puts it in express terms : 
‘*'The subjects of insurance belong to the insurer from the moment 
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of the délaissement.” It is, therefore, an absolute transfer (dépos- 
session) of the ownership, which is made to the insurer. This 
right of ownership is often illusory when the ship is lost, destroyed 
or wrecked. The right remains—the right to the wreckage, to the 
freight saved, the right to look to third persons proved to be re- 
sponsible for the loss, the right to the proceeds of sale, in case the 
ship has been sold, the right to what may ultimately be found of a 
ship which has disappeared without being heard from, the right to 
a captured ship which has been restored (@ la restitution du navire 
capturé), the right to an indemnity obtained, by the terms of 
treaties of peace, on account of the capture or destruction of ves- 
sels. As I write, there is still going on in the United States, after 
twenty years, an open liquidation of indemnities connected with 
the destructive operations of the cruiser ‘‘ Alabama” during the 
War of the Rebellion. 

Now, how could the owner, divested of the right of property by 
the abandon to creditors, still transfer to the insurers by the délais- 
sement this same right of property ? 

Logically, grammatically, according to common sense, it is not 
possible. 

It is to be noticed that the same accessories and the same rights 
of recourse attend the transfer of the vessel. According to Arti- 
ele 216, the abandon to creditors includes the freight. According 
to Article 386, the délaissement to insurers includes the freight. 

It is also to be noticed that both proceedings are optional, open 
to the free choice of the owner. The abandon is a privilege of 
exoneration, the délaissement is also such a privilege—does not the 
exercise of the one exclude that of the other ? 

There is only one satisfactory solution of the difficulty. The 
abandon to creditors should include in the accessories of ownership 
and in the rights of recourse connected with it, the rights of re- 
course against the insurers, or the rights which ekist under the 
policies of insurance. Then all would be right. ‘The owner who 
should prefer to preserve his rights against the insurers would re- 
frain from the abandon and pay his debts. 

In the discussion of the law of 1841 in the Chamber of Peers, 
the proposition was made by M. Persil, formerly Minister of Jus- 
tice, and strongly supported. The answer was that the contract of 
insurance was a thing foreign to creditors, res inter alios acta, and 
that the premium was paid out of the fortune de terre of the 
owner. 

Both reasons were bad. It is not true that the insurance pre- 
mium is taken from the fortune de terre. If the accounts of all 
the shipping houses, of all the merchants of the world, were ex- 

amined, it would be seen that the premiums of marine insurance 
are always entered as charges and expenses of the maritime venture 
and paid out of the capitel of the venture. So truly is this the 
ease that, even in shipping firms which do not have their vessels 
msured, an insurance account is opened which receives premiums 
which are a charge upon the annual profits. More than this, 
insurance premiums are always, as a mattor of fact, in- 
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cluded in the insured value, in conformity with Article 342 
of the Code de commerce: ‘The insured may have the cost of in- 
surance insured.’ (L/assuré peut faire assurer le cotét de lassur- 
ance.) ‘Thus they make a part of the sea fortune (la fodune flot- 
tante), which is protected by insurance.” Alfred de Courcy— 
Vuestions de Droit Maritime, Third Series, pp. 306-9 (1885). 


Logically, all the indemnities to which the owner is 
entitled, as owner, must pass with the vessel, whether they 
arise from tort or contract. 

Suppose that after collision the offending vessel is volun- 
tarily stranded in an effort to save cargo. Can the owner 
transfer the mere wreck and retain to himself the average 
contribution payable by the owner of cargo saved ? 

Suppose the offending vessel is itself destroyed by col- 
lision with a third vessel in a subsequent independent cas- 
nalty. Can the owner transfer the wreck and still recover 
and keep full compensation ? 

If indemnity for capture or destraction be awarded by the 
general government,is the money,for that reason, to be kept 
from creditors of the vessel ? 

All of these payments to the owner make good his pro- 
prietary interest in the offending vessel, and must therefore 
be applied to the satisfaction of the claims upon that in- 
terest. All accessory proprietary rights of indemnity are 
pars rei, and are to be surrendered with the vessel or as its 
substitute. 

Insurance compensation also is paid as indemnity. 

The earliest record of insurance is found in instances in 
which the Roman State promised and paid indemnity for 
losses that might be sustained by transport or grain ships. 


Emérigon, Trailte des Assurances, 1783, tome 1, 


pp. IV & V. 


Payment of premium, therefore, was no part of the orig- 
inal idea of insurance—the essential of which is indemnity 
—whether purchased, earned, promised by individuals, or 
granted by sovereign power. 

Insurance as a business—growing up outside of legisla- 
tive regulation, treated as a wager by jurists, condemned as 
usury by the canonists—has long evaded close legal seru- 


4 


tiny, being regarded, or rather disregarded, as a mere haz- 
ard tolerated on grounds of commercial expediency. 

If there is any reason at all why the shipowner, who is 
required to give up all the incidents of his ownership, can 
except therefrom the proceeds of his insurance, it must be 
the survival of this wager theory of the insurance con- 
tract. 

The argument that the insurance contract is ves inter alios 
acta las no bearing after an abandonment to underwriters, 
by which the creditors’ rights are divested and the insur- 
ance contracts brought directly before the Court. 

From the moment of coltision the libellants had a lien 
upon the steamship Great Western for the amount of their 
damages. By the terms of the policies in question, that 
lien has been expressly insured. 

The policies read to ‘John Jupe,orasagent,as well in 
his own name as for and in the name and names of all 
and every other person or persons to whom the same 
doth, may or shall appertain, in part or in all.” 


Libellants, therefore, contetid :— 

That under the terms ‘‘ship and freight’’ are embraced 
every accessory and substitutionary indemnity paid to the 
shipowner. Insurance is such an indemnity and cannot be 
withheld from the collision creditor on historical, logical 
or equitable grounds. 

By an abandonment of theves to the underwriters, the 
insurance contracts have been submitted to the Court, and 
cannot be deemed res inter alios acta. 


Insurance indemnity makes good the losses sustained by 


the shipowners interest as much as does general average 
contribution. In many cases these claims to indemnity 
are the only elements of that interest that have substantial 
money value. ‘Toomit them in valuing that interest would 
lead to a result wholly fictitious and illusory. 

Such a defective and false administration could not be 
justly charged to the omissions of the statute. The term 
interest is broadly comprehensive. Nothing accessory, 
incidental, or collateral escanes its definition. 

HARRINGTON PUTNAM, of Counsel. 


